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[224] IN THE HIGH COURT OF JUDICATURE AT CALCUTTA. 

Before Air George Rankin, Kt., Chief Justice, Mr, Justice C. C. Ghosc 
and Mr. Justice Buckland. 

[13th December, 1927.] 

Gangasagar Ananda Mohan Saha - • Assessee 

The Commissioner of Income-tax, Bengal. 

Income-tax Act {XI of 1922), Sec. 66 (2) and (3) — Assessee claiming 
assessment as undivided Hindu family — Claim refected and assessment as 
unregistered firm — Refusal by Commissioner to state a case thereon — Questwn, 
if one of law — Duty of Commissioner in stating a case. 

The assessees alleging themselves to be members of a Hindu joint family 
carrying on the family business claimed to be assessed as an undivided Hindu 
family This contention being negatived an assessment was made as an un- 
registered firm and an application for a reference was also rejected by the 
Commissioner. 

On an a^lkcstion under section 66 (3), the High Court directed the Com- 
mis^oner to state a case on the questiott whether or not the assessees were 
entitled to be treated for income-tax purposes as a H'mdu undivided family. 

In stating a case, it is the duty of the Commissioner to find all such facts 
as will enable the Court to apply the law and decide the quesSions referred to it. 

The applicants, Messrs. Gangasagar Ananda Mohan Saha, on an assess- 
m(mt to income-tax for the year 1926-27 contended that they were members of 
a Hindu undivided family carrying, on a joint famUy business and claimed to 
be assessed as such. This contention ' was not accepted by the Income-tax 
authorities who refused to assess the firm as an undivided Hindu family busi- 
ness concern An application was then preferred to the Commissioner of In- 
«me-tax under sections 33 and 66 (2) of the Income-tax Act for revision of 
the orders of the Income-tax Officer and the Assistant Commissioner and fnr 
a reference to the High Court on the following questions of law- 

-ate and 

has been taken in and the family is maintained oui-^f ^15^ stranger 

^te and bu^ness without ap^i“lK:if ™ 
the fanniy tO be re^rded for the pun-ose of assess».e„,Ta 

* (1928) I.L.R. SS Cal.'953i A.I.R. Cal. 836 
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3. Whether non-existence of separate capital account in the names 
of the proprietors belonging to the same Hindu family and non-allocation of 
profits among them is conclusive proof or not of undividedness in law? 

The Commissioner refused to interfere or make the reference asked for 
and thereupon an application was made to the High Court under section 66 (3) 
for directing the Commissioner to state a case on the questions raised above. 

Dwaraka Nath Chakravarthy with Gopal Chandra Das and Satyendra 
Kishore, for the assessee. 

Surendranatk Guha (Senior Government Pleader) for the Crown. 

JUDGMENT. 

RANKIN, C.J. — In this case certain assessees applied to the Court under 
sub-section (3) of section 66 of the Indian Income-tax Act of 1922 for an 
order directing the Commissioner of Income-tax to state a case for the opinion 
of the Court. The application made to the Commissioner of Income- 
tax appears to have raised in a somewhat complicated and contentious 
form various questions which apparently include allegations of fact which 
the Commissioner of Income-tax disputes and which overlap to some extent; 
but the real question for determination is whether the assessees are entitled 
to be treated for income-tax purposes as a Hindu undivided family. The 
Commissioner of Income-tax is of opinion that they, are not so entitled and that 
they must be treated as an unregistered firm. We direct that the present 
rule be made absolute on that question, namely, whether or not the assessees are 
entitled to be treated for income-tax purposes as a Hindu undivided family. 
That is the sole question which we require the Commissioner of Income-tax 
to state for our opinion. 

I desire to point out that in these cases it is the duty of the Commis- 
sioner of Income-tax to find all the relevant facts. When a case stated comes 
before this Court, the Court expects to find all such facts stated in the letter 
of reference as would enable the Court to decide the question referred to it. 
It is quite true that the Commissioner of Income-tax is required also to give his 
opinion. He is not merely required to state the questions of law and give his 
opinion ; he is required above all things to state the facts upon which the 
questions of law must be decided. I trust, therefore, that when this matter 
comes before the Court again there will be such findings of fact as will enable 
the Ck)uic to apply the law. 

The rule is made absolute in the sense which I have stated. 

Liberty to amend the petition to put in order. 

GHOSE, J. — I agree. 

BUCKLAND, J. — I agree. 


[226] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Before Sir Murray Coutts Trotter, Kt., Chief Justice, Mr. Justice 
Beasley and Mr. Justice Anantakrishna Ayyar. 

[14th December, 1927.] 

P. Tl r'livengada Mudaliar.- Assessee' 

The Cominis -ioner of Income-tax, Madras .. Referring Officer 

Income-tax Act {XI of 1922), W. 22 (4). 23 (2), 23 (4), 66 (2) and 
( 3 ) — Failure to comply with notice after action taken under Sec, 23(2) — 
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Liability to assessment under Sec. 23(4) — Assessment to the best of judgment 
— Whether informatiem in possession of the Income-tax Officer to he disclosed 
to asscssee — Application for Reference under Sec. 66 (3) — Question not raised 
before Commissioner. 

At the hearing of this Reference, flic counsel for the asscssee with the 
permissiion of the Court wiihdreiv the Reference which was returned un- 
answered. 

Case [Referred Case No. 3 of 1927] stated under section 66 (3) of the 
Income-tax Act (XI of 1922) by the Commissioner of Income-tax, Madras, for 
the opinion of the High Court. 


CASE. 


In pursuance of the orders quoted above I have the honour to refer the 
following case for the decision of the Hon’ble the Judges of the High Court 
under section 66 (3) of the Indian Income-tax Act, XI of 1922. 

2. The facts that led to this reference are as follow®* — 


The petitioner is the Dubash of Messrs. Volkart Bros., and one of the 
biggest men in shipping circles in Madras. He controls the entire operations 
of cargo landing and loading for the "Hoiland and British India" line and the 
“Kerr" line and also provisions their steamers. Till the year 1924-25 he was 
returning annually an income of Rs. 2,700 to Rs. 10.000 from his .business ami 
was being assessed on figures varying from Rs. 4,500 to Rs. 16,000. In the 
year 192^-26 the Income-tax Officer received detailed and trustworthy informa- 
tion abou^t the extent of the petitioner’s bu.^iness which showed that the peti 
tioner had been seriously under-assessed in the- past. The Income -tax Officer 
(heiefore determined to force the petitioner to disclose his true profits. 

For the assessment of the year 1925-26 the petitioner made a return 


Interest on sec-urities 

Rs. 

300 

. . 17,039 

. . 12,000 

Property 

Business 

Total income 

. . 29.339 


of .hJl'’' Officer called upon the petitioner under section 23 (2) 

of the Income-tax Act to adduce evidence in support of his retu™ Aft. 

SrsTn .‘tsT,! i: "" '™-“" “ “ 

that he submitted bills to Messrs Volkart Bros for his business, 

that he kept office copies of those bills and wo.P i . 

available on 17th Jufy 1925 He also nir. l as were 
p... book. M,. G«t “ o, 

peared for the petitioner on that a a j j T ^ ^ Greatorex ap- 

book. With regard to the copies of ffie h[nf“‘'^K Mercantile Bank pass 
Bros., he said that he would try to eet from th to Messrs. Volkart 

payments made to the petitioner in^he vear of formation regarding the 

the Income-tax Officer on 1st August 1925 OnyTT"'’ '‘"f “ before 

Obtatned two weeks time to file the statements. To aTmmde'r 
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August 1925 Mr. Greatorex replied by sending a statement giving some brief 
indication of the method by which Mr. Thiruvengada Mudaliar had arrived 
at the income of Rs. 12,000 given in the return as having been derived from 
his business. A copy of the statement is appended— Exhibit A.* With the 
statement was forwarded a letter from Messrs. Volkart Bros, tp the effect 
that the sums mentioned by him (Thiruvengada Mudaliar) are more or less 
in accordance with -what we e.xpect him to make.” The Income-tax Officer 
did not accept this statement as proof of the petitioner’s return and he accord- 
ingly wrote to the Solicitors on 5th September 1925 asking when the statements 
of receipts would be sent. As no immediate reply was received to this letter, 
the Income-tax Officer issued on 16th .September 1925 a notice under section 
22 (4) of the Income-tax Act requiring the petitioner to produce on 24th Sep- 
tember 1925 at noon the counterfoils of the bills furnished by him to Messrs. 
Volkart Bros. On 16th September 1925 Mr. Greatorex replied to the Income- 
tax Officer’s letter dated 5th September 1925 saying that he had called on the 
agent of Messrs. Volkart Bros, and had been informed by him that as Volkart 
Bros, were only agents to the shipping companies they had .sent away all the 
bills, receipts and vouchers for payments made on behalf of the companies and 
that therefore the bills mentioned in the letter of 5th September 1925 were not 
available. In response to another request of the Income-tax Officer Mr. 
Greatorex also forwarded receipts for certain fixed deposits in the Central Bank 
of India and the Indian Bank which Mr. Thiruvengada Mudaliar had “by 
mistake ' omitted from his return. On 18th September 1925 Mr. Greatorex 
appeared before the Income-tax Officer in another connection and said that the 
I)etitioner would not heed his advice and that further comn>unications from 
the Officer should be addresseH to the petitioner direct and not to the Solici- 
tors. The Income-tax Officer understood this statement to mean that the Soli- 
citors, whose conduct in income-tax matters ' had always been very straight- 
forward and honest, would not represent the petitioner in future. On 19th 
September 1925 a second notice was issued to the petitioner calling upon him 
to produce his Indian Bank pass book on 24th September 1925 at noon and 
on 21st September 1925 a third notice which read as follows: — 

“I have already issued to you two notices under section 22 (4), the first 
on 15 — 9 — 25 and the second on 19 — 9 — 25. In response to the notice under 
section 23 (2) you appeared and said that you did not maintain accounts. 
Having regard to the nature and extent of your business I have every reason 
to believe that you maintain accounts. Please take notice that -unless, you pro- 
duce them on 24 — 9 — 25 I will make the assessment under section 23 (4).” 

At noon on 24th September 1925 the petitioner was called and was found 
to be absent. The Income-tax Officer therefore completed the assessment to 
the best of his judgment under section 23 (4) as under: — 

Rs. 

Property 17,039 

Business . . 90.000 

Other sources . . 5,000 


112.039 

The business income adopted by the Income-tax Officer was based on 
the information in his possession. After the assessment had been made, a 

*Not printed 
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person represeitling-Iiimself to be Mr. Greatorex’s assistant appeared and asked 
for an adjournment of the case on the ground that Mr, Greatorex was out of 
town. He was informed that the assessment had been completed. 

A petition was then put in under section 27. In the course of the pro- 
ceedings under that section the petitioner was represented by Advocate Mr. 
Thanikachalam Chettiar, who contended that the petitioner could not be sub- 
jected to the penal provisions of section 23 (4) for the non-production of 
accounts which he did not maintain and that assessment could not be legally 
made under that section at noon when no hour was specifically mentioned in 
the third notice calling for the accounts. To satisfy himself’ whether the peti- 
tioner did or did not maintain accounts or could have produced evidence in 
respect of his income, the Income-tax Officer examined him orally. In the 
course of the enquiry copies of some of the bills presented by the petitioner 
to Messrs. Volkart Bros, were produced as also the Indian Bank pass book. 
On 22nd October 1925 a statement was also filed purporting to show the pay- 
ments made by Messrs. Volkart Bros, to the petitioner. These payments 
amounted to Rs. 1,37,376. The evidence produced showed that the bulk of 
the petitioner’s income, viz., that from landing did not reach him through 
Messrs. Volkart Bros. For landing goods the Dubash receives Rs. 2 per ton 
from the consignee on dutiable articles and out of that he pays 5 annas to 
the Port Trust and 6 annas to Messrs. Volkart Bros., leaving* him Rs. 1-5-0 
which is practically all profit. The copies of the bills for ships* supplies showed 
that the petitioner must have made enormous profits out of that branch of his 
business, as the prices charged to the seamen for wholesale supplies were well 
above the prevailing retail prices. The Indian Bank pass book, which the 
petitioner did not produce until after the assessment had been made, showed 
that the petitioner had invested not less than Rs. 60,000 in fixed deposits in 
various banks, and had lent out about Rs. 14,000. In the course of the exami- 
nation of the petitioner on oath to which Mr. Thanikachalam Chettiar at first 
objected, the petitioner attempted to make out that there was no need for him 
to maintain complete accounts, as all the moneys he received were shown in the 
books of Messrs. Volkart Bros., and that he could prepare his bills from his 
cart hire book, his transport book and the manifest book. These books, which 
according to the petitioner’s own admission, contained materials for the compu- 
tation of his income, had not been produced in response to any of the notices 
As the result of his enquiry the Income.-tax Officer came to the conclusion that 
the petitioner had not been prevented hy sufficient cause from complying with 
his notices dated 16th September. 1925. 19th September. 1925 and 21st Siptem- 

her, 1925 and accordingly declined to re-open the assessment under section 27 
A copy of his order is filed marked Exhibit B.* 

An appeal against l.iis order was then filed before the Assistant Com- 
,n,ss.oner, bnt nobody appeared on the date of hearing to prosecute it The 
Assistant Commissioner did not enter into the question whether regrjlar ac 
counts were or were not maintained but confined himself to the point whether 
the petitioner was prevented by sufficient cause from responding to ^ 

dated 16th September 1925 issued by tlie Income-tax %fficer^nd r s:cUo" 

22 (4) of the Inconie-tax Act requiring the petitioner to produce beforrhim 
the counterfoils of the bills furnished by him to Messrs. Llkart Bros Th!J 


♦Not printed. 
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Assistant Commissioner held that the petitioner had no sufficient ca-use fo ' not 

producing them and dismissed the appeal. A copy of his order under secti.iin 
31 is filed, marked Exhibit C.* 

The petitioner then filed a petition before the Commissioner under section 
33 of the Income-tax Act and by a subsequent application under section 66 (2) 
required him to state a case and refer for the decision of the High Court the 
following questions:—. 

“(1) Whether ad assessee can be deprived of the right of appeal 
merely on a contention or the view of the First Income-tax Officer that the 
assessee must have been maintaining accounts while the assessee contends that 
he did not maintain accounts, and 

(2) whether assessment order could be passed at 12 noon while the 
hour for production of accounts is not specified and therefore they could have 
been produced at the last working hour of that day.” 

For the reasons stated in his order my predecessor was of opinion that 
these questions did not arise out of tlie order of the Assistant Commissioner 

and refused to refer the questions to the High Court. His order is filed, 
marked Exhibit D.* 

3. The petitioner thereupon moved the High Court under section 66 
(3) of the Income-tax Act to direct the Commissioner to refer for its decision 
the four questions propounded by him in his notice of motion. In its order dated 
9th March, 1926 the High Court directed the Commissioner to state a case and 
refer the following three questions for its decision: — 

(1) In case where the assessee contends that he does not maintain 
account books and the Income-tax Officer is of opinion that the assessee must 
have maintained accounts, whether such a state of affairs is one which in the 
absence of any legal evidence to support the Income-tax Officer’s opinion 
justifies an order under section 23 (4) depriving the assessee of the right of 
appeal. 

(2) Whether assessment on any figure is justifiable in the absence of 
legal evidence without disclosing to the assessee the information upon which 
the Income-tax Officer may have proceeded and without giving the assessee on 
oi)portunity of disproving the correctness of the information received by the 
taxing officer. 

(3) Whether having taken action under section 23 (2) it is competent 
to the Income-tax Officer to issue notice under section 22 (4) and pass orders 
under section 23 (4). 

4. On receipt of this order my predecessor found that the second and 
third questions were new questions not raised in the application under section 
66 (2). He considered that the petitioner was not entitled in law to raise such 
questions in an application under section 66 (3), He accordingly moved the 
High Court for the amendment of the order under Order 47, Rule I, Civil 
Procedure Code and Rule 8 of the rules regulating the procedure in respect 
of applications under section 66 of the Income-tax Act. (Appendix F to the 
Appellate Side Rules, 1905.) The application was heard on 19th August 1926 
by their Lordships Mr. Justice Krishnan, Mr. Justice Ramesam and Mr. Tustice 
Beasley who held that it was not necessary to pass orders on it and that it 


*Not printed. 
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was open to the Commissioner to raise a preliminary objection at the hearing 
of the reference. 

5. Before I proceed to give my opinion on the three questions diat I 
have been directed to refer, I respectfully invite their Lordships’ attention to 
this preliminary question, viz., whether the petitioner is entitled to move the 
High Court for a direction to the Commissioner to refer a question of law 
which was not raised before him in the course of proceedings under sub-section 
(2) of section 66 of the Income-tax Act. That sub-section runs as follows: 

“Within one month of the passing of an order under section 31 or section 
32 the assessee in respect of whom the order was passed may, by application 
require the Commissioner to refer to the High Court any ques- 
tion of law arising out of such order and the Commissioner shall 

draw up a statement of the case and refer it with his own opinion thereon to 
the High Court.” 

In an application under this sub-section the assessee should therefore specify 
the questions that he desires the Commissioner to refer to the High Court, and 
if they are questions of law the Commissioner is bound to refer them. But 
if the Commissioner thinks that these questions do not involve any point of 
law or that they do not arise out of the order under section 31 or section 32, he 
may refuse to refer them. It is then open to the assessee to move the High 
Court under sub-section (3) of section 66 and the High Court may, 
if it is not satisfied with the correctness of the Commissioner’s deci- 
sion, require him to state a case and to refer to it the questions which the 
assessee raised before the Commissioner and which in its opinion the Com- 
missioner ought to have referred. Thus it seems to me that the conditions 
precedent to a motion under sub-section (3) of section 66 are: — 

(1) that the assessee has filed an application under section 66 (2), 

« 

(2) that he has specified the questions of law which he desired the 
Commissioner to refer to the High Court, and 

(3) that the Commissioner has refused to refer those questions. In 
the present case the petitioner required my predecessor to refer under section 
66 (2) the two questions referred to in paragraph 2 above. My predecessor re- 
fused to refer them to the High Court on the ground that they did not arise out 
of the order tinder section 31. I venture to think that the only question for 
consideration by the High Court in a motion under sub-section (3) of section 66 
was whether the decision of the Commissioner on the two questions submitteil 
to hini by the petitioner was correct. The second and third questions which 
the High Court has now asked me to refer were not raised before the Com- 
missioner and I venture to submit that they should not be made the subject- 
matter of decision in this reference. 

6. The order of the High Court purports to have been issued not only 
under section 66 (3) of the Income-tax Act but also under section 
45 of the Specific Relief Act, 1877. I am not sure whether the 
order was really intended to be issued under the latter provision 
also or whether it merely repeated the heading of the petitioner’s 
application to the High Court. In any case I submit that the petitioner not 
enUtled to have the abovp two questions referred to the Hieh 

section 45 of iht Specific Relief Act. An application under that s^tion must, 
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according to section 46 of the Act, be founded on an affidavit stating, among 
other matters, the petitioner’s demand for justice and the denial thereof. As 
I have already observed, the petitioner never demanded a reference of these 
two questions and the Commissioner never refused his request. Further, sec- 
tion 45 of the Specific Relief Act can only be invoked when “the applicant 
has no other specific and adequate legal remedy” (proviso (d) to the section^, 
and.it cannot be said that the remedy provided in section 66 of the Income-tax 

Act is not specific and-" adequate. The petitioner has therefore no remedv 
under the Specific Relief Act. 

7. I now proceed to give my opinion on the three questions that I 
have been directed to refer. 

Question (1)— Judging from the nature and extent of the petitioner’s 
business the Income-tax Officer believed that he must be keeping regular ac- 
counts to show his transactions and this was put to him in the notice issued 
on 21st September 1925. The facts stated above abundantly prove that the 
Income-tax Officer's belief was correct and that the petitioner did maintain 
accounts to show his receipts from business which he wilfully omitted to pro- 
duce before the assessment was made. The question does not therefore seem 
to arise out of the facts of this case. Whatever may be the answer to this 
question I submit that it will not help the petitioner because the assessment 
was made under section 23 (4) not only for failure to produce the accourrts 
which the Income-tax Officer believed that the petitioner did maintain, but 
also for failure to comply with the terms of the other notices issued under 
section 22 (4) requiring the petitioner to produce copies of the bills furnished 
by him to Messrs. Volkart Bros., and the Indian Bank pass book, which were 
admittedly in his possession. In his order on the petitioner’s appeal the 
Assistant Commissioner has held that the petitioner was not prevented 
by su%ient cause from producing the copies of the bills and this finding of 
fact has not been challenged by the petitioner. Assessment under section 23 
(4) was therefore justified by the petitioner’s default in this respect and the 
assessment cannot be re-opened now whatever opinion may be held on the 
question under reference. 

8. Question (2). — The question has been framed in general terms and 
the answer to it will depend on the sub-section of section 23 under which the 
assessment is made. Section 22 (2) of the Income-tax Act makes if obligatory 
on an assessee to make a return of his income when called upon to do so by 
the Income-tax Officer. If the assessee files a return and the Income-tax 
Officer accepts it as correct the assessment will be made on the basis of the 
return under section 23 (1). If however the Income-tax Officer has reason 
to believe that the return is incorrect or incomplete he must under section 23 (2) 
of the Income-tax Aqf require the assessee to produce any evidence on which 
he may rely in support of his return. If the Inco^ne-tax Officer is dissatisfied 
with the evidence adduced by an assessee, he may call upon/ him to adduce 
such other evidence as he may require bn specified points. He may also re*- 
quire by a notice under section 22 <4). the production of accounts and:‘.jdocu- 
ments in the assessee’s possession. If. the assessee complies with all the nOti(fes 
issued by the Incyme-tax Officer the assessment must be made "by an order 
in writing"'uhder^section 23 (3). In such a case if the Income-tax Officer 
decides to reject the evidence and documents produced by the assessee and to 
base the assessment on some information in his possession, I submit that he 
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is bound to disclose such information to the assessee and give him an oppor- 
tunity of rebutting any conclusions that may be drawn from it. If on the 
other hand the assessee fails to make a return under section 22 (2), or to 
adduce evidence in support of his return under section 23 (2), or to produce 
documents and accounts in compliance with a notice under section 22 (4), 
the Income-tax Officer is required to assess him under section 23 (4) to the 
best of his judgment, and the assessment so made is not subject to appeal. 
The only remedy open to the assessee is to satisfy the Income-tax Ofecer by 
an application under section 27 that the default was not wilful and to get a 
fresh assessment made. The assessment in dispute has been made under section 
23 (4) and I am of opinion that the Income-tax Officer was not bound to dis- 
close to the petitioner the information on which he based it. The burden of 
proving his income lies heavily on the assessee in all cases (E\%ience Act, 
section 106), and when an assessee has not merely failed to discharge the 
burden, but has wilfully refrained from any attempt to do so, there can be no 
obligation upon the Income-tax Officer to set up a case for criticism. "Ran- 
dom assessments” are a necessary evil in this situation: Macpherson v 
Moore{\). ^ 

9. Question (3).— I am of opinion that the Income-tax Officer may 
issue ^ noUce under section 22 (4) after taking action under section 23 (2) 
and that, for failure to comply with that notice, he is competent to make an 
^sessment under section 23 (4). Sub-section (4) of section 23 reads as 


If the principal officer of any company or any other person fails to 
make a return under sub-secti^n (1) or sub-section (2) of section 2^. oTf^ 

- - ...... 

a return of his income under sectiL^22 ^2 ^ a'^d* 

been made he can proceed only ider seilok"^'* ( 2 ‘ th^ uTof 
having made a return” in sub-section (4) of oa iT r I * ^ 

to comply with all the terms of a ^ before the words “fails 

section (Action 23)” Ie„T sol cob^r ^“b-section (2) of this 

that it is correct. If a notice under section ^ 

a return has not been filed, it would not have L ^ 

failure to comply with that notice as one of the mention the 

meht under section 23 (4) because the a.. ^ ounds for making an assess- 

seetion owing to the prior Mu^r to make “Tem™' ‘ H 'Tk ‘“at 

wth a notice under section 22 (4) will not affe^l^Tv. non-compliance 

only condition imposed by secln 22 (4) „^n 
that section is that a notice u^der se°ln '•"dcr 

assessee. It follows -that a notice Tn7er ^til 

Of his income or not. When a r^ur^ haf L » “T 

Of pmving his return by sM^T^: “h 

0)6 Taxes. .14 evidence as he chooses. This 

ni-2 
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does not, however, deprive the Income-tax Officer of his right to require by a 
notice under section 22 (4) the production of specific accounts and documents 
in the assessee’s possession which, he considers, would help in making a correct 
assessment. If the assessee withholds these accounts and documents ne is 
liable, to be assessed under section 23 (4). 

Nugent Grant and O. Tlutfiikachalam CJtetti, for the assessee. 

Af. Patanjali Sastri, for the Crown. 

JUDGMENT. 

The assessee requesting permission this day to withdraw the reference, 
it is ordered that the assessee be and hereby is given permission to withdraw 
this reference; and it is further ordered that the assessee do pay to the Refer- 
ring Officer the Commissioner of Income-tax, Madras, Rs. 150 for his costs 
in this case. 


[226] IN THE HIGH COURT OF JUDICATURE AT RANGOON. 

Before Mr. histice Cunliffe and Mr. Justice Carr. 

[3rd January, 1928.] 

Rao Bahadur S. Ramanatha Reddiar Assessee 

Tfie Commissioner of Income-tax, Burma. 

Incoine~tax Act {XI of 1922), sections 10 (2) (vi) <md (ix) and 
66 (2) — Assessee owning fleet of cargo boats— Claim for alleged expenditure 
on repairs — Rejection of claim, as accounts not kept satisfactorily — Disallowance 
of depreciation as prime cost not furnished by assessee — Questions, if raistng 
points of law for reference — Limitation period for application to Commissioner 
under section 66 (2 ) — Bare appellate (order wiPiout reasons or grounds there- 
for given to assessee — Computation of the period. 

The assessee, owner of a fleet of cargo boats, claimed an allowance of the 
sum of Rs. 1,16,989 as amounts expended on repairs to his vessels in the account 
year and also the allowance for depreciation on the total value of the fleet under 
section 10 (2) (vi) of the Act. A moiety of the claim for repairs was rejected 
OH the ground that from the accounts kept by the assessee it was not possible to 
di^erentiate capital from current payment or allocate indwidually items of 
expenditure on repairs to individual vessels. The depreciation claim was dis- 
allowed in the absence of infortnation as to prime cost and of the capital 
accounts. C)n the dismissal of an application to the Commissioner under 
section 66 (2) for a reference on six questions of law alleged to arise out of the 
orders rejecting the claims, the assessee applied to the High Court under section 
66 (3) of the Income-tax Act and section 45 of the Specific Relief Act. 

Held, in dismissing the applicaHon, that the question whether expenatture 
in a shipowner’s business was current as opposed to capital expenditure was 
essentially one of degree and therefore one of fact and that the computation of 
the deduction for wear and tear in the absence of the prime cost or the capital 

accounts was also one of fact. 

A decision on questions of fact must always be considered by 
Appellate Court from the point of view whether although the decision is indu^- 
tably one of fact, there was suflicient evid ence to come to a proper conclusion . 

*(1928) I.L.R. 6 Rang. 175; A.I.R. (1928) Rang. 152. 
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If a decision of feet is founded upon insufficient evidence, a question of law is 
produced which may be considered by any Court of Appeal, 

Smith V. The Incorporated Council of Law Reporting, 6 Tax Cas. 477; 
Usher’s Wiltsliire Brewery v. Br-uce, 6 Tax Cas. 399; Currie v. The Inland 
Revenue Commissioners, 12 Tax Cas. 245 ; Cecil v. The Inland Revenue Com- 
missioners, 36 T.L.R. 164; referred to. 

Where the bare result of an order dated 27ih May, 1926 dismissing an 
appeal under section 31 of the Income-tax Act was communicated to the assessee 
on 1st Jjime, 1926, and on his application made on \2th June, the actual order 
containing the reasons vias furnished to him O'n 26th June. 

Held, that an application to the Commissioner under secticn 66 (2) of 
the Act mode on Zrd July was not barred, the intention of the Legislature in 
prescribing the 30 days limitation period being that the appellate authority should 
communicate his reasons to the assessee at the same time as his bare decision. 

Obiter. — It will not be open to the Commissioner to waive the statutorv 
period prescribed for an applicatiot\ under section 66 (2) of the Act, 

Application [Civil Miscellaneous Application No. 71 of 1927] under 
section ^ (3) of tlie Indian Income-tax Act (XI of 1922) and section 45 of 
the Specihe Relief Act (I of 1877) for an order directing the Commissioner of 
Income-tax, Burma, to state a case for the opinion of the High Court. 

Foticar, for the applicant. 

A. Eggar (G.A.) for the respondent. 

JUDGMENT. 

CUNLIFFE, J. — This is an application for a rule to obtain a mandamus 
under section 66 (3) of the Indian Income-tax Act, 1922. In the alternative, 
by an amendment, the application is made under section 45 of the Specific 
Relief Act. The applicant is one Rao Bahadur Ramanatha Reddiar. He «ieeks 
to direct the mandamus against the Commissioner of Income-tax, Rangoon, 
and the Government Advocate appears on the Commissioner’s behalf to .show 
cause against the rule. 


On the 28th of May 1925, an order was passed by the Income-tax Officer* 
Rangoon, assessing the applicant for the year 1923-24. on an income of 
Rs. 2,16,833. The applicant appealed from this order to the Deputy Commis- 
sioner of Income-tax, who on the 27th May 1926 rejected the appeal. On 
rejection, the applicant applied to the Commissioner of Income-tax to refer to 
this Court six questions of law allep-ed to arise out of the order of the Deputy 
Commissioner. This application was made under the provisions of section 66 
(2) of the Income-tax Act aforesaid. The Commissioner, however, in an 
order dated the 19th of March 1927 rejected the application. He took the 
view that the six questions of law put forward by the applicant did not arise, 
as in his opinion the six questions were not questions of law, but were ques- 
tions of fact. It is with the object of making the Commissioner alter his opinioa 
m this respect that the present application to obtain a rule is presented. 

Section 66 (2) of the Indian Income-tax Act is in these terms* 


Within one month of the passing of an order under section 31 or section 
the assessee in respect of whom the order was passed may bv aoDlicatir^n 
accomp^ied by a fee of one hundred rupees or such 

o?Taw^’ - - *0 refer to the High Court any questim 

of law ansmg out of such order, and the Commissioner, shall. litZ 
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month of the receipt of such application, draw up a statement of the case and 
reier it with his own opinion thereon to the High Ccoirt.” 

Section 66 (3) runs as follows: — 

“If. on any application being made under sub-section (2), the Commis- 
sioner refuses to state the case on the ground that no question of law arises, 
the assessee may (within six months from the date on which he is served with 
the notice of refusal) apply to the High Court, and the High Court, if it is not 
satisfied of the correctness of the Commissioner’s decision, may require the 
Commissioner to state the case and to refer it, and on receipt of such requisi- 
tion, the Commissioner shall state and refer the case accordingly.” 

The first objection taken by the Crown to the application is that it is out 
of time. The order of the Assistant Commissioner made under section 31 of 
the Act disposing of the case on appeal is dated the 27th May 1926. The 
application to refer the points of law was not made until the 3rd of July, 1926. 

The first answer to the Crown’s objection is that the Commissioner him- 
self waived the irregularity by considering the application and refusing to accede 
to it. I am of opinion, however, that it is not open to an executive officer 
to waive a provision of a statutory enactment in such a manner. 

The second answer to the contention is a more substantial one. By an 
affidavit sworn on the 6th August 1927, (to which there is no answering affida- 
vit), the applicant himself deposes that he did not obtain a copy of the Deputy 
Commissioner’s order dismissing the appeal in time to allow his advisers to 
formulate the questions of law said to arise. In fact, the bare result of the 
order was communicated to the applicant on the 1st of June 1926. An appli- 
cation to obtain the reasons supporting the order was made on the 12th. but 
the actual order containing the reasons was not furnished to the applicant until 
the 26th of June 1926. This is admitted by the Crown. It seems to me that 
when the Legislature allowed 30 days to the subject in whicb to make an appeal, 
it never intended that the Deputy Commissioner should not communicate his 
reasons to the assessee at the same time as his bare decision. It is manifestly 
impossible for any person to make up his mind whether a point of law arises 
unless he has proper materials to do so, before him. The mere statement 
that his appeal has been allowed or dismissed is not sufficient. It has often 
been said that the Revenue Statutes should be construed in favour of the sub 
ject. In my view, it is much more important in this connection that any rights 
of appeal contained in Revenue Legislation be strictly construed as to their 
exact meaning as far as they allow specific time in which an effective appeal 
can be put forward. It can easily be seen that a glut of work in the Office of 
a busy Commissioner might completely deprive an assessee of his right to appeal 
at all. Such a state of affairs would not be carrying out the intention of the 
statute, and in this case, therefore, although I think that no conduct of the 
assessee himself could have enlarged to his advantage the statutory period under 
the section, neither can any conduct of the executive diminish the full period 
of time allowed to reflect upon and decide whether action should be taken by 
way of approach to this Court. 

There is a still further contention, however, on the part of the Crown 
which remains to be discussed. The contention is this: that the consideration 
by the Commissioner of the points of law put up by the applicant 
was not done at the instance of the applicant at all, but was 



THE COMMISSIONER OF INCOME-TAX, BURMA 



carried out suo moti: under the provisions of section 33 of the Act. Tt 
is not difficult to see why this attitude is now adopted, because if action was 
indeed taken ‘under section 33, no application could be made to this Couit 
under section 66 (3). The manner, however, in which the Commissioner dealt 
with his order of the 21st of August, 1926, his heading the order as an appeal 
and his recital and discussion of the exact questions proposed to him by the 
applicant and now before this Court, appear to me to negative the contention 
that the Commissionep proceeded under section 33 alone. It seems to me that 
had the Commissioner taken this view at the time, he m*ust have notified the 
assessee or his advisers of the special course he was taking and of the section 
under which he proposed to proceed. 

For these reasons, in the circumstances of the case I am of opinion that 
the applicant cannot be deprived of his rights of appeal under section 66 (3) 
of the Act. 


On a perusal of the order made by the Income-tax Officer, of the order 
by the Deputy Commissioner dismissing the appeail and of the order made by 
the Commissioner himself, it is to be noted that there are two main points in 
dispute between the assessee and the Income-tax Officials. The first point is 
in relation to the amount to be allowed for repairs to the vessels of the cargo 
fleet compared with the amount claimed. The second point is in relation to 
the depreciation of the total value of the fleet. 


The attitude taken up by the Income-tax Officer, with regard to the 
claim for the amount expended on repairs, which is put forward by the assessee 
at the figure of Rs. 1,16,989, was to disallow Rs. 58,500 of the claim under this 
item. The Income-tax Officer thought that the claim under this heading was 
exaggerated and in fact untrue. He found definitely that the figure 
Rs. 1,16,989 did not' represent current lepairs only, but also included replace- 
ments on individual vessels, which amounted not to expenditure made for the 
purpose of earning on the existing vessels, but to a capital expenditure, which 
the Act under section 10 does not allow to be deducted for income-tax pur- 
poses. The reason given by the Income-tax Officer for coming to this conclu- 
sion is that he was unable to allocate individual items of expenditure on repairs 
to individual vessels. This was owing to the manner in which the assessee has 
kppt his accounts. The Income-tax Officer’s view of the claim in relation to 
repair expenditure was shared on appeal by the Deputy Commissioner. The 
Deputy Commissioner also thought that the amount allowed for current repairs 
as opposed to capital expenditure was fair and reasonable. He thought that the 
material by way of accounts which was afforded by the assessee- to the Depart- 
ment was slender and unsatisfactory and could give no proper guide to a divf- 
sion between the two forms of capital and current payments. He was of the 
opinion that the assessee could, if he chose to do so. produce vouchers and pay 

Imhi the accounts put forward and to explain them without any 
ambiguity. When the matter was considered by the Commissioner he took 
the same view as his two assistants, but perhaps a little more stronplv Ho 
was of the opinion that there was a deliberate attempt on the part of the asUssee 
to conc^l the nature of the expenditure on his fleet. He found that the ex- 
^nses for repairs to the shipping, for example, were deliberately inckided in 

assessee m the past has been far from satisfactory. The a.mSon“ sIm 
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that prior to the assessment of 1921-22, although accounts were admittedly in 
existence, none were ever produced. It was not until the assessment of 1921-'?2 
that accounts were put forward. In these accounts in the category of repairs 
a larp item was included which was subsequently admitted to have been spent 
on the construction of new vessels. Having regard to this previtxts history 
the Commissioner came to the conclusion that where the Income-tax Officer is 
dissatisfied with the materials produced to support a claim, he is entitled to 
_raw the inference that the claim ought to be partly disallowed. Finally the 
Commissioner asserts that such an inference is an inference of fact alone. 

As to depreciation, the attitude taken up by the Income-tax Officials 
(and they all share the same view) is that there were no proper materials 
before them to deal with the question of depreciation at all. It is contended 
by the Department that the only basis on which a claim for depreciation can 
be computed is prime cost of the property which is said to have depreciate<l. 
It is mentioned in the order of the Deputy Commissioner that the requirements 
of the Department in respect of depreciation allowance have been frequently 
and fully explained both to the assessee and to his advisers; in spite of these, 
no capital accounts, it is said, have ever been put forward in relation to the 
business and therefore there are no accurate materials upon which the correct 
capital value of the fleet can be ascertained. Nevertheless what appears to 
be an ex gr43tia depreciation allowance of Rs. 15,000 was eventually ordered 
by the Commissioner. 

The six alleged questions of law are as follows: — 

(fl) If in a case where certain sums have been shown as expended on 
repairs, is it open to the Income-tax Authorities to hold that some part of the 
said expenditure is capital expendit'ure, having regard to the fact that the 
business in which the expenditure is incurred is that of a cargo boat-owner and 
it is not asserted by the Income-tax authorities that any additions or altera- 
tions have been made to the cargo boat fleet, or that any specific capital expendi- 
ture has been made? 

{h) Whether in law a finding that a certain part of admitted expendi- 
ture is capital expenditure is maintainable without any finding as to the precise 
manner in which the said expenditure became capital expenditure? 

(c) Whether in view of the fact that petitioner’s business was in exist- 
ence long prior to the year 1922, when the present Income-tax Act came into 
force, it is maintainable that before any allowance for depreciation can be made, 
it is essential that petitioner should supply particulars of the prime cost of his 

fleet? 

{d) If the assessee is unable to supply full particulars of the prime cost 
of his fleet, is he to be debarred from claiming any allowance for depreciation 
on any other basis whatsoever? 

(c) Where, as in the case of the petitioner, the business is an inherited 
one, in what manner is the prime cost of plant, machinery, etc., to be ascei- 
tained ? 

(/) Whether the petitioner is debarred, under the circumstances of the 
present case, from maintaining and establishing any claim for depreciation? 

Sub-sections fl) and (2) of section 10 of the Indian Income-tax Act 
run as follows: — 
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‘*(1) The tax shall be payable by an assessee under the head ‘Busi- 
ness’ in respect of the profits or gains of any business carried on by him. 

(2) Such profits or gains shall be computed after making the follow- 
ing allowances:” 

Sub-paragraph (V) of section 10 referring to allowance is as follows: — 

“(V) In respect of current repairs to such buildings, machinery, plant 
or furniture, the amount paid on account thereof.” 

The vessels of the cargo fleet owned by the present assessee are, qtui 
that part of his business, his plant. They have been so treated by the Income- 
tax people. 

The question whether a point of law arises on any given finding, or 
whether in reality the alleged point of law is merely a conclusion of fact appears 
to be a somewhat difficult one depending to a great extent on the tparticuUr 
circumstances of each case. There is no doubt that in the earlier history of 
the construction of statutes relating to income-tax, a great many questions were 
considered by the Courts as questions of law which were in reality questions 
of fact. But when the exact meaning of the various definitive terms contained 
in the sections become gradually settled and the principles of taxation well 
established, we find a much more distinct line drawn between law and fact. 
The leading cases on the different English Revenue Statutes deal with princi- 
ples cognate to those which govern the Indian legislation and the following 
pronouncements by English Judges appear to me to be particularly cogent to 
the elucidation of the first broad question. In the case of Smith v. The Incor- 
porated Council of Law Reporting for England and Wales {\) Lord Justice 
Scrutton (then Mr. Justice Scrutton) dealt with a similar question of principle 
which arose in considering a ca^ stated by the Commissioners of Income-tax 
for the Division of Lincoln’s Inn. The Commissioners had found that a certain 
gratuity made by the Council of Law Reporting to one of their reporting staff 
on his retirement after a long service was allowable to the Council as a business 
expense in calculating their profits on the year for income-tax purposes The 
Crown appealed arguing that the question whether such a payment could be 
deducted from the Council’s profits as being money wholly and exclusively laid 

for the purpose of their business within the meaning of Sche- 
dule D of the English Income-tax Act was a question of law and not of fact 
Lord Justice Scrutton disagreed with this view and on page 684 says this* “It 
seems to me that the question whether money is wholly and exclusivelv 
laid out or expended for the purposes of trade is a question of fact ” Later on 
m the judgment the learned Lord Justicb went on to say that in many cases the 
quesuon whether the money was wholly or exclusively laid out or e^rend^d 
for the purposes of trade must depend upon a knowledge of the 
facts of the trade, of the way in which it is carried on. and of the effect cf 
payments made m that trade, all of which are questions of fact. ^ 

This interpretation was shared by the House of Lords in deciding a verv 

“ judgment delivered by Lord Sumner in the^case o^ 
U^s f^ltshyre Brewery v. Bruce (2) where a finding of the Court o 
Appeal delivered by Sir Samuel Evans, in which he stated that "when thi 
various circumstances and facts upon which the question d epends are eSbIished 

3 K.B.D. 674. 

(2) 6 Tax Cas. 399; (1915) A.C. 433. 
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S' 7“ sss:.: 

al y found facts and did not. as Sir Samuel EvanV though it did,^ 

and not foregone were losses of an annual value 

not expenses of the trade. Lord Sumner added: "Though the answer to 

the question may itselt be an inference from a -vide area of facts, it is an 

^swer of fact. There is no suggestion here that the Commissioners found the 

tacts under any mistake in law including in that term the view, conscious or 

unconscious, that a fact may be found although there is no relevant eviden^'e 
to support it.” 


So too, in the case of Currie v. The Ittland Revenue Commissioners{2>') , 
Lord Stemdale decided a question which in my opinion is very similar in prin- 
ciple to the question raised here. In that case the point turned on whether a 
particular person carried on a profession within exception (c) of section 39 
of the English Finance Act No. 2 of 1915, so as to exempt him from assess- 
ment to Excess Profit duties. Lord Stemdale thought that whether a person 
carries on a profession, or whether he carries on a business or trade was 
essentially a question of fact to be determined by the Special Commissioners of 
Income-tax alone. Lord Justice Scrutton, who also delivered a judgment 
in the case, referred to the decision in Ceicil v. Inland Revenue Commissioner {A) 
where Mr. Justice Rowlatt had taken the same view in determining the exact 
status of a photographer. Commenting upon Mr. Justice Rowlatt’s Judgment 
and agreeing with it. Lord Justice Scrutton said : “Art is a matter of degree, 
and to determine whether an artist is a professional man depends in my view 
on the degree of artistic work that he is doing. All these cases which involve 
questions of degree seem to me to be eminently questions of 'fact which the 
Legislature has thought fit to entrust to the Commissioners who have, at any 
rate from their very varied experience, at least as much knowledge, if not con- 
siderably more, of the various modes of carrying on trade than any Judge on 
the Bench.” 


Applying then the principles enunciated above I am of opinion that the 
question /whether expenditure in a shipowner’s business is current as opposed 
to capital must essentially be one of degree and therefore one of fact. To elu- 
cidate the problem in this particular case there were no doubt in addition to 
the material provided b^ the assessee a number of outside considerations which 
actuated the minds of ^e Officials of the Department, such as their knowledge 
of the conditions in the port of Rangoon, of the ordinary life of this particular 
type of . wooden cargo boat and of the standard of cost an owner such as the 
present ap plicant might be liRely to adopt in keeping his vessels in serviceable 
condition. \ decision on questions of fact, however, must always be consi 
dered by an r^ppellate Coi^ from the point of view whether although, the de 
cision is indubitably one of fact, there was sufficient evidence to come to t proper 
conclusion. Tf a decision of fact is founded upon insufficient evidence a ques- 
tion of law is produced which may be considered by any Court of Appeal. In 
this particular case there may have been imperfect material on which to found a 


(3) 12 Tax Cas. 245; (1921) 2 K.B. 332. 

(4) 36 Times Law Report 164. 
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conclusion, but such lack of evidence and insufficient material was* in my 
opinion, due to the neglect of the assessee and therefore its insufficiency cannot 
be used to throw over the question of fact a cloak of law. No one can take 
advantage of his own negligence, otherwise a wilful non-compliance with the 
Act might place an assessee, temporarily at any rate, in a most advantageous 
position. I, therefore,' think that the whole question of the expenditnire upon 
these cargo vessels is a question of fact to be determined by the Income-tax 
Officials alone. 

On the question of depreciation, I have little difficulty in deciding against 
the^ applicant. The exact amount of depreciation of any plant within a given 
period IS also a question of degree and therefore a question of fact, see The 
Fentnsular and Oriental Co. v. Leslie. {S) Allowances for depreciation are dealt 
with under section 10, sub-section (2), sub-paragraph (6) of the Act; but it is 
a condition precedent to obtain any allowance under this heading that the 
particulars prescribed by the Act should be furnished to the Income-tax Officer. 
A form is prescribed which includes capital expenditure and we know from the 
order of the Commissioner that no capital accounts have ever been disclosed 
by the assessee. From the very wording of the proposed questiohs before the 
ourt the assessee shares this view. Ex concesso, therefore, there was no 
sufficient material before the Commissioner. It is impossible to decide any 
question on an allowance of depreciation unless the statement of the prime 
cost IS in the hands of the Income-tax Commissioner. Depreciation allowLices 

VlfU % basis and therefore the prime cost is essential I am 

further of the opinion that it is no part of the duty of the Court to advise Lne 
assessee how he ought to keep his accounts, or how to satisfy 4 I^cZe-t^ 
Officer over h.s method of accounting. It is impossible for the puZse 

SiHHSHiSSSrs: 

.. « wi«,h ,h. «/ ,3, s ,i,r ,'„L "t'S! 

Costs in favour of the Crown will be allnwpH 

CARR, J._I agree. '^<^burs. 

[227] IN THE HIGH COURT OF JUDICATURF at at t atx* 

Before Justice Sir Cecil Walsh Kt K C ^ i- 

ru , ^ [4th January, 1928.1 ^ 

Chandra Sen Jaini, Vaid, Etawah 

V, ♦ • Assessee ♦ 

5. (1900) 4 Ta* Ca^ ^.I.R. (1928) All 283. 

111—3 
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Sees. 22 (4) and 23 (2) to produce auaunis and evidence — Nati-production of 
accounts by assessee—Assessment under Sec. 23 (4), if legal—Jurisdiction to 
issue notice under Sec. 22 (4) after return. 

if on assessee made a return in compliance with a notice under section 
22 (2) 0 ‘f the Income-tax Act and thereafter a notice was served upon him 
under section 2^ (4) and he failed to comply with that notice, the income-tax 
Officer is entitled to ifiake an assessment under section 23 (4) and is not bound 
to proceed under section 23 (3). 

Brijraj Ranglal v. Commissioner of Income-tax, Bihar and Orissa, 2 

l.T.C. 458, Dissented from. 

Case [Miscellaneous Case No. 1027 of 192/ J stated under section 66 (2) 
of the Income-tax Act [XI of 1922) by the Commissioner of Income-tax, 
United Provinces, for the opinion of the High Court. 

CASE. 

1. Lala Chandra Sen Jaini, a l^aid of Etawah, duly liled his return 
of income for die current year, suting his income to have been Rs. 3U0 from 
property and Rs. 3,000 from business, and adding that he kept no accounts, 
that his business was that oi & y aid, that he could not complete the form in 
detail, and that his return was an estimate. 

2. When the Income-tax Officer came to make the assessment, he 
issued a combined notice under section 22 (4) and section 23 (2) of the In- 
come-itax Act in the form attached asking Laia Chandra Sen Jaini (*) to pro- 
duce or cause to be produced his account books for the previous year, and (»i) 
to produce or cause to be produced evidence in support of his return. 

3. The assessee appeared before the Income-tax Officer and stated on 
oath that he had no accounts or bahi kJiatas of any sort whatsoever, but on 
being questioned admitted that he did maintain a register in which were record- 
ed the names of the persons to whom parcels were sent by post value payable 
and also the amounts of money so realized. The Income-tax Officer asked 
the assessee to produce that register no matter what its condition was but 
the assessee declined to do so. The Income-tax Officer accordingly framed an 
assessment under section 23 (4) of the Income-tax Act. 

4. The assessee subsequently presented an application under section 27 
in the following terms; — 

“ Respectfully it is submitted that the applicant was required to file his 
accoimt books, but since he kept no regular account books he could not file any. 
The applicant has been assessed to pay Rs. 904-1-1 which is very excessive. 
The applicant does not sell any medicines in the city. All his medicines are 
sent outside by means of parcels. A parcel journal is kept by the applicant, 
which will show the total amount of medicines sold by him. 

“ The applicant never thought that this journal could afford a reason- 
able basis for assessment, but his legal advisers have advised him to file this 
journal. This journal contains all the sales by the applicant, and, by taking 
average profits per cent, a fairly accurate income of the applicant can be 
obtained. 

“It is therefore prayed that the Court be pleased to reconsider the case 
in the light of the parcel journal and to assess the applicant accordingly." 
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The Income-tax Officer held that the condition postulated in section 27 
was not fulfilled, i.e., that the assessee had not been prevented by sufficient 
cause from complying with the notice under section 22 (4), and rejected the 
petition* 

5. The assessee appealed to the Assistant Commissioner of Income-tax, 
who rejected the appeal on August 11,1927. 

6 About this time a case in Brijraj Ratiglal v. Ccmmxssioner of Income- 
tax, Bihar and Orissa (1) was decided by the Patna High Court which ruled that 
the notice under section 22 (4) of the Income-tax Act can only be issued before 
a rertum of income is filed and that failure to produce accounts in response to a 
notice issued after submission of a return does not render the assessee liable 
to an assessment under section 23 (4). The assessee noticed a report of this 
case in the newspapers of August 13, 1927, and has presented a petition claim- 
ing that the assessment should have been made under section 23 (3) and not 
section 23 (4), and praying the Commissioner to set aside the assessment, or to 
state a case to the High Court. Strictly speaking, the demand for a reference 
does not arise out of the appellate order. But the matter is of importance and 
although the judgment of the Patna High Court has no force in this province, 
it is desirable that the point should be settled authoritatively. 

7. The Commissioner, therefore, states a case on the following point ! 

assessee has made a return in compliance with a notice under sec- 
tion 22 (2) of the Indian Income-tax Act, 1922, and thereafter a notice ha$ been 
served upon him under section 22 (4) and the assessee has failed to comply 
with that nonce, is the Income-tax Officer entitled to make an assessment 

under section 23 (4) on account of that failure, or is he bound to proceed under 
section 23 (3)? 

8. The Commissioner is of opinion that the ruling of the Patna High 
Court IS not correct and the answer to the first part of the question is in the 
affirmative^ and to the second part in the negative. 

Form B. 

Notice under section. 23, subsection (2) (and seclio^t 22. subsecHon (4) 

of the Mian fncomr-tax Act, (XI of 1922). 

(For use where a return has been made.) ’ 

No. ^ 


To 


uatea the 




To enable me to test the correctness of the return of your income fui- 
nished by you under section 22, sub-section (2) of the Act for the year ending 


I hereby require you to attend at my office 


at 


on 


in person or by representative and to produce or cause 
to be pr^uced at the said place and time the accounts and documents snecified 

mum "''y support of th^ 


1- 2 I.T.C. 458. 

^Particulars of accounts and documents. 

j 
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Wilful failure to comply with this notice will entail the forfeiture of 
your right of appeal under section 30 (1) of the Act and will render you liable 
to prosecution under section 51, sub-section (d) of the Act. 

Income-tax Officer. 

Bottshwari Prasad, for the assessee. 

Vma Shankar Bajpai, for the Crown. 

JUDGMENT. 

WALSH, J. This is a case stated by the Income-tax Commissioner, The 
assessee, one Lala Chandra Sen Jaini, a vaid or physician of Etawah, filed a 
return of his income for the current year stating that he kept no accounts and 
that his return was an estimate. The Income-tax Officer, presumably haying 
reason to think that the assessee was not giving that attention to his return 
which, we hope, he gives to his patients, served a double notice upon him, one 
under section 22 (4) requiring him to produce accounts and documents in 
support of his return, and another under section 23 (2) requiring him t'ither 

produce evidence in support of his return. The notice issued 
IS ea ed Form B . It is a double form calling upon the assessee to do two 
things, to produce documents to enable the correctness of the return to be tested 
and to attend and give any evidence the assessee may desire to give. This 
ou e form, which is a useful and practical way of combining two stages into 
^e, IS headed “Form B". We have been unable to ascertain, either from the 
anual in use in these provinces, or from the gentlemen who have argued 
t e case before us, whether it is a statutory form or merely a form with no 
greater authority than that of the department from which it issues. But it is 
not without significance that one of its sub-titles is in the following terms: 
For use where a return has been made.” The question whether a double form 
like this, and the practice of combining two stages into one is strictly lawful, 
is not before us. It certainly ought to be. It must be a great saving of time 
to an assessee, especially if he is honest and wants to be truly assessed and 
to pay the proper proportion of his contribution to public funds, and it must 
also be of great advantage to the taxing authorities to have one comprehensive 
and final stage of enquiry where an assessee, whose return has been challenged, 
can produce all his documents in support of his return and give any evidence 
on which he relies. The assessee complied with the notice which required him 
to attend under section 23, presumably because he was advised that if he did 
not, he would have the very assessment made against him of which he com- 
plains, but he did not comply with the part of the notice requiring him to pro- 
duce his documents, apparently relying upon an authority of the Patna High 
Court, which he was advised would enable him to withhold them from the 
taxing authorities. But the result of his attendance to give evidence was to 
show that his statement in his original return was a falsehood. He had said 
that he kept no accounts. He did. When he was put upon oath, he admitted 
that he kept a register with the names of his customers and the amounts realiz- 
ed. He made the feeble and obviously dishonest excuse that he had not pro- 
duced the register because the accounts were not clearly entered. It is to be 
observed that he was not called upon to produce accounts which were clearly 
entered, or anything which he might, as the sole judge of the matter, considcr 
worthy of being produced, but he was called upon to produce such accounts 
and documents as he had, and it being immaterial whether the accounts were 
clear or not or whether they were, what is considered, regular and perfectly 
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kept accounts ; he finally said that he did not wish to produce them. He was 
thereupon assessed bv the Income-tax Officer to the best of his judgment under 
section 23 (4). The question is whether the Income-tax Officer had jurisdic- 
tion to do that. It seems to us that if he had not, the careful provisions of 
sections 22 and 23. for the purpose of preventing fraud and concealment, would 
be useless and that tlie machinery provided for the purpose of making people 
pay their real quota, would break down. The machinery provided by these 
sections for extracting a reasonable contribution out of assessees in default, 
is aimed precisely at the conduct of which this assessee has been guilty, but 
we have to see whether his dishonest attempts to evade his liability are protect- 
ed by the law. The sub-section in question is 23 (4): ‘If the principal 
officer of any Company, or any other person fails to make a return under sub- 
section (1) or sub-section (2) of section 22, as the case may be^ or fails to 
comply with all the terms of a notice issued under sub-section (4) of the 
Same section or, having made a return, fails to comply with all the terms of 
a notice, issued under sub-section (2) of this section, the Income-tax Officer 
shall make the assessment to the best of his judgment.” 


That sui^-section contemplates three contingencies. The first, the failure 
to make a return at all. Tlie second, the failure to comply with a notice re- 
quiring production of accounts or documents required by the Inqome-tax Officer, 
and third, the failure to attend at the Income-tax Officer’s Office, or to pro- 
duce evidence on which the assessee relies. In each of these three cases the 
assessee is a person in default, and he can only become in default by a deliberate 
breach of an express provision to which the penal section which we have just 
cited in each case refers. It must he admitted that the assessee in this case 
failed to comply with the terms of the notice issued under sub-section (4) of 


section 22, because he failed to produce this register which was the 
important document which he had. By a curiously tortuous form 
of argument it is suggested that this default on his part does 
not bring into operation section 23, sub-section (4), because it 
does not constitute a breach of sub-section (4) of section 22. For the pur 
pose of that argument it is necessary to introduce into section 22 (4) an ex- 
press or implied provision that a notice requiring an assessee to produce 
accounts and 'documents can onlj be served before he has made a return, and 
if served after he has made a return, is illegal. To our minds this is a far- 
fetched suggestion, but as it has been accepted in one High Court in India 
and IS relied upon in this case, it is necessary to examine it with some care. 
It is impossible to deny that the effect of such an interpretation is to make a 
great part of these sections unworkable, and the view seems to us completely 
out of touch with the realities of the question to be determined. There is 
nothing m sub-section (4) imposing any limitation upon the time when, or the 
conditions under which, the notice there mentioned is to be served.* What 
possible object an Income-tax Officer can serve by sending a notice to an 
assessee to produce his accounts and documents before such assessee has made 
any return at all. it is difficult to follow. Why should the legislature have' 
intended, without using express and clear language, to prevent the Income-tax 
Officer from calling upon an assessee to produce accounts and documents under 
this sub-section after he has made his return? The object of his doine so is 
made clear by the next section. If the Income-tax Officer is satisfied that h 
return is correct, he is directed to make the assessment under sub-section (1 ) 
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How is he to be satisfied, if he has any suspicion or grounds for dissatisfaction 
unless, when he sees the return and has some materials before him for forming 
a judgment, he can ask to see the books of the assessee? A fortiori unless he 
is to obtain private information from secret and possibly unreliable sources, 
hQw IS he to form a belief under section 23, sub-section (2), that the return 
made under section ^22 is incorrect, or incomplete, unless at least he can inforin 
himself by the obvious and elementary method of calling for the books. It is 
to be observed that the notice which he may serve on the person who made 
the return under section 23 (2), is only to be served when the officer has 
reason to ^lieve that the return made is incorrect or incomplete, and unless 
the return is, on the face of it, ridiculous or the Income-tax Officer has secret 
information, it is impossible for him to form any honest belief on the subject 
at all, unless he can secure some materials. It seems to us, therefore, that a 
great part of the duties of the Income-tax Officer would be rendered practically 
unworkable if it were to be held that sub-section (4) of section 22 could only 
be worked before a return had been made. The Government Advocate made 
a valuable cnticism upon the argument. The machinery is slightly different 
where there is a company and where there is an individual assessee. In the 
case of a company, under sub-section (1), the principal officer is required to pre- 
pare and furnish every year on or before the 15th day of June in each year a 
return whereas the return under sub-section (2) required of an individual is 
only to be made in response to a notice served upon him by the Income-tax 
Ufficer to make such return within a specified period. It follows, therefore, 
hat if the argument put forward were to be accepted, the words “before the 
th June in each year” would have to be inserted in the case of the principal 
officer of any company in sub-section (4) of Section 22, and th^t, although there 
IS not a word in the statute to suggest it, if the Income-tax Officer did not 
call upon every company in his jurisdiction before the 15th June to produce 
accounts and documents required by him— a most burdensome requisition— 

he would, after such company had made its return, be prevented for the rest 
of that fiscal year from doing so. 

On this matter we have no hesitation in quoting from the excellent 
Ccmmentaiy of Mr. Vishvanatha Sastri, a Vakil of Madras, the author of 
Jhe Law and Practice of Income-tax, published in 1922, dealing with this very 

question of the evidence in support of a return under section 22. He ex- 
presses this opinion: 

The Income-tax CJfficer is empowered to call upon the assessee (whether 
or not he has made a return) to produce such documents and accounts aS he 
may require within the period specified in the notice requiring their produc- 
tion. Sub-section (4) prevents the Income-tax Officer from calling upon an 
assessee to produce boojjs of account going back for a period of more than 
three years prior to the accounting period. There is, however, no such limita- 
tion upon the power to call for documents. In the case of trades and business, 
the Income-tax Officers require in addition to the profit and loss account a qopy 
of the balance-sheet. Provided the return which has been made is a correct 
one, the submission of these documents -fcannot prove detrimental to the tax-* 
payer.” 

We agree with- that opinion. The matter seems to us to be simple, and 
really it would seem almost unarguable, if it were not for the decision arrived 
at by the Patna High Court in Brijraj Ranglal v. Commissionenof Income-tax, 
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Bilu>r and Orissa. C 1 ) We respectfully differ from that decision -^d 

r;“ ir^d "i”: my. 

the reasons given in the judgment is that the words “haying made a return, 
which occur in the third case of default in section 23* (4), create some anti- 
thesis between such default and the preceding default of failing >[ 

with a notice under section 22 (4). We cannot follow this. It is not a cas. 
where any antithesis is required. To our minds the words merely mean what 
they say, and have no other object than that, which the Government Advocate 
pointed out, of emphasising the fact that the third default, namely, failure 
to comply with sub-section (2) of section 23, can only be made by a person who 
has already made a return, because it is only such a person who can be served 
with a notice in accordance with sub-section (2) of section 23. It is wrong to 
say that they are meaningless. Many reasons might be given why the drafts- 
man thought it right to insert them where they are. One reason is this that an 
Income-tax Officer may have honest reason to believe that the return which he 
has received, has been made by the assessee and is incorrect or incomplete, 
when the return was not in fact made by the assessee at all, and although the 
Income-tax Officer might have honest reason to believe that it was, and might 
legitimately serve on such person a notice under sub-section (2) of section 23, 
such person would have a complete answer to an assessment against him to the 
best of the Income-tax Officer’s judgment under sub-section (4) by proving 
that he had not made the return. No doubt this illustration is an extravagant 
one in the sense that it is unlikely to occur, but in a country in which false 
documents are so common and false charges are so frequently made out of 
enmity, it may well have been considered quite possible that a discharged 
servant or some other enemy, might deliberately send in a false return pur- 
porting to be by an assessee, which would appear to be incomplete or incorrect 
on the face of it, for the purpose of inducing the Income-tax Officer to give 
him, what is called in this country, "Dik’\ At any rate, if such a case should 
occur, the language which we have just cited is appropriate thereto. We, 
therefore, answer the first part of the question in the affirmative and the 
second in the negative, agreeing with the Commissioner. The assessee must 
pay the costs. We fix the fee at Rs. 150. Ten days will be allowed for filing 
of the certificate. 


[228] IN THE HIGH COURT OF JUDICATURE AT CALCUTTA. 

Before Sir George Rankin, Kt., Chief Justice, Mr. Justice C. C. Ghose- and 
Mr. Justice Mukherji. 

[9th January, 1928.] 

The Commercial Properties, Ltd. . . Assessees* 

V. 

The Commissioner of Income-tax, Bengal . . Referring O fficer. 

Jncome-tax Act {XI of 1922). Secs. 9 and lO^Registered company 
ownmg properties, letting and collecting rents— Income, if derived from bust- 
ness — AssessabiHty as income derived from property. 
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A registered company 7ohose sole object was to acquire lands, build houses 
and let them to iemsnts, owned three properties, the sole business of the com- 
pany being the management and collection of rents from the said properties 
On an assessment to income-tax under section 9 of the Act, the company claim- 
ed that they were carrying on a business assessable under section 10 and 
not under section 9. 

Held, that the Company was to be assessed under section 9, its income 
being dervued from its ouniership of building. 

In re, Kaladan Suratee Bazaar Co.. Ltd., 1 I.T.C. 50, Referred to. 

under section 66 (2) of the Indian Income-tax Act (XI of 
1922) by the Commissioner of Income-tax, Bengal, for toe opinion of the High 


CASE. 

At the request of “Commercial Properties. Limited”, I have the honour 

to Act (XI of 1922) a question of law. hereinafter stated, arising out of the 
assessment of the above company to income-tax for the year 1926-27. 

I imi. J” ••Commercial Properties, 

whTh the "," k" Company of 

tenants n Calcutta or elsewhere in India. The sole assets of the Assessees con- 
mtnt"^ three properties, and the sole business of the Assessees is the manage- 
ent and collection of rents from the said properties. The Assessees contend- 

shniddT '"“nte-tax Officer that they were carrying on a business and 
should be assessed imder section 10 of the Income-tax Act. The Income-tax 

Officer disallowed their contention and assessed them under section 9. The 
Assessees preferred an appeal to the Assistant Commissioner who upheld the 
order of the Income-tax Officer, finding that the Assessees were not a •'busi- 
ness .thin the meaning of the Income-tax Act. The Assessees then applied 
-o me to state a case to the HonTile High Court, which is now being stat«l. 

as follows —*^ question of law which is referred to the Hon’ble High Court is 

On the above facts should the Assessees be assessed under section 9 or 

under section 10 of the Indian Income-tax Act, 1922, in respect of the property 
owned by them? t' i' j 

. ,*^1, ^ required by the Act to state my opinion in the matter which 

IS as follows: — 

Even if the assessees are held to be a business, they must be assessed 

in respect o t e property owned by them according to the special provisions 
relating to property. 

T. Ameer AH, for the assessees. 

- Sir B L Mitter ( Advocate-Geheral) with H, R. Pankridge (Standing 
Counsel) and S. M. Bose, for the Crown. 


JUDGMENT. 

RANKIN, C. J. This is a case stated by the Commissioner of Income- 
tax, Bengal, and the question for decision is whether or not the assessees are 
liable to income-tax under section 9 of the Indian Income-tax Act, 1922 or 
only under section 10 of that Act. 
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It is the function of the Commissioner to hnd the facts and it is for 
this Court Lo accept his findings on all matters of mere fact. 

The facts stated are that the assessee, The Commercial Properties, 
Limited, is a registered Company of which the sole object is to acquire land, 
ixiild houses and let premises to tenants in Calcutta or elsewhere in India. The 
sole assets of the assessees consist of three properties and the sole business 
of the assessees is the management, and collection of rents from the said pro- 
perties. 

The opinion of the Commissioner of Income-tax is that “even if 
the assessees are held to be a business they must be assessed in respect of the 
property owned by them according to the special provisions relating to property”. 

It will be observed that section 6 of the Tiidian Income-tax Act states 
tiiat “the following heads of income, profits and gains shall be chargeable to 
income-tax in the manner hereinafter appearing, namely/’ Then comes six 
heads of which the third is "Property” and the fourth is “Business”. By sec- 
tion 9 “the tax shall be payable by an assessee under the head ‘Property’ in res- 
pect of the bona fide annual value of property consisting of any building or 
lands appurtenant of which he is the owner, other than such portions of such 
property as he may occupy for the purposes of his business” ; and it goes on to 
lay down the metiiod in which the quantum of the tax is to be computed. It 
l>oiiUs out, for example, that where the property is in the occupation of the 
owner, or where it is let to a tenant and the owner has undertaken to bear the 
cost ^ of repairs, then one-six'th is to be the deduction for repairs. 
In like maimer, a deduction ■ is to be allowed for insurances. Questions of 
mortgage interest and ground rent arc covered and there are specific provi- 
sions as regards allowance to be made for parts of the property being unoccu- 
pied from time to time. Again, it is to be noted that the "annual 'value” is 
to be deemed to be the sum for which the property might reasonably be ex- 
pected to let from year lo year so that this class of property is not to be taxed 
on the basis of de facia- reiu alone, and it is further provided that where the 
property is ip the occupation of liic owner for the purposes of his own resi- 
dence, the annual value is not to he deemed lo he more than ten per cent, of the 
total income of the owner. 1 mention these matters to show that special com- 
putauons which anse m the case of house property arc dealt with under section 
J which IS a particular, detailed and special scheme for ensuring that any pro- 
perty which comes within that section shall be taxed iu a partioular way. 

Section 10 which deals with Business— "profits or gains of any business 
«rned on by a^so provided w.th certain rules' as to alloLncrto 

be made before computing profits. These rules, in so far as they refer to house 
property, refer to “the premises in which sudi business is carried on” but with 
re^rd to insurance premiums, land revenue, rates and taxes refer to UtUdines 
and premises used for the purposes of the business”. ^ 

In the present case we have a company whidi owns three estates \t 

definlio/Sven L 

on 9. It is found to let the houses from time to time to see to the 
of rents ^d doubtless the doing of repairs. If that rirr/bgl^t SeTs 

fZ section 9 «>» business. We kno«- 

Itself that It IS applicable to property which is let out to tenants 
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and it has been argued before us that when one looks at the case-law one tinds 
that, at all events, where the owner is a compatiy and the objects of the company 
include the object of owning and managing house property, then the income 
that is derived from the tenants is an income that is derived from business. U 
is in that way that it is contended that these assessees should be charged under 
section 10. It is said that if the question were to arise under section 10 these 
assessees would not be liable to pay income-tax at all so that no income-tax 
would be recovered in respect of any of these estates, the reason being, that, 
in point of fact, they have traded so unsuccessfully during the year in question 
that they have actually made a loss. This is certainly a very important ques- 
tion from the point of view of the Treasury because if this argument be right 
then it will depend to some extent upon the success of the management whether 
or not the public treasury should derive any income-tax in respect of house 
property of this character. It is obvious, too, that if we were to depart in 
such a case as this from the careful provisions contained in section 9 for pur- 
poses of computing the correct figure in the case of house property on which tax 
is to be levied we will get under section 10 all sorts of complicated questions 
special to house property upon which the law will be absolutely at large. In 
my judgment the words of section 6 and section 9 and section 10 must be read 
so as to give some effect to the contrast that is there made between income, 
profits and gains from “Property" and from “Business”; and I entirely refuse 
my assent to the proposition that because it happens that the owner of a pro- 
perty is a company which has been incorporated for the purpose of owning such 
piopert^, therefore the income derived from “property" must be regarded as 
incorne deiived from business , In my judgment, income derived from “pro- 
perty" is a more specific category applicable to the present case. 


The cases to which we have been referred are cases in England with, 1 
think one exception which is a case from Burma. The case in Burma, In re- 

arose out of the Excess Profits Duty Act, 
1919. The Excess Profits Duty Act laid a special tax upon the profits of txisi- 
ness, and although it contained a special protection for the earnings of a man 
m his profession there was no special provision applicable to the case of an 
owner of property. There was a Company called the Kaladan Suratee Bazaar 
Co,, Etd., which owned certain plots of land and stalls at Moulmein at a 
bazaar there. Its income was derived from the rents of houses and bazaar stalls 
belonging to it and the Financial Commissioner not disputing that it was 
subject to income-tax under section 9 maintained that it was liable to excess 
profits duty because it was a “busiuess" within the meaning of the Excess Pro- 
fits Duty Act. The decision of the Court W'as that these two Acts were to be 


interpreted in the same way. It was pointed out that a person or a Company 
drawing income from house property was clearly not contemplated in the Indian 
Income-tax Act as carrying on a business but was treated as a person who 
derived income from the property and. in the same way, when die question 
of Excess Profits Duty had to be ilecided the Court determined that the Com- 
pany was not carrying on a business within the meaning of that Act. It was 
pointed out that if the mere letting of stalls was carrying on a business within 
the meaning of the Act, then every person who had invested his capital in house 
property was liable to excess profits duty when his income rose above the mini- 


<l) 1 I.T.C. 50. 
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mom limit. It was further said that a man who had invested his capital in 
house property and who kept a rent office and a staff of rent collectors, clerks, 
etc., for the purpose of letting out his houses and collecting the rents was not 
caring on a business. He was merely taking the ordinary steps necessary for 
enjoying the income from his property. That, therefore, is the Indian case 
which bears upon this question and it is not in favour of the assessees. 

Of the English cases to which we have been referred, the first is the 
case of Conimis^ners of htland Revenue v. Sangster.{2) That was a decision 
of Mr. Justice Rowlatt. It was the case of a man who was an inventor and 
who derived considerable sums of money from royalties paid to him by Com- 
panies of which he was a Manager. He had sold one invention, it is true, but 
that was a good long time ago; and in these circumstances it was contended that 
he carried on the Inisiness of an inventor and was therefore liable under the 
provisions of the Finance Act of 1915 to excess profits duty. That argument 
was rejected, Mr. Justice Rowlatt saying that he was not carrying on a business 
because he was an owner of royalties and that he was not carrying on a busi- 
ness because he was a share-holder in a certain Company. 


Much reliance has been placed, however, upon certain cases of which 
the case of Commissioners of Inland Revenue v. Korean Syndicate Lim{ted($) 
IS the chief. There, again, was a question not whether the Company was 
liable to pay under Schedule A of the Income-tax Act or under Schedule D but 
whether it was liable to excess profits duty as carrying on a trade or business 
at all. It was a very complicated case and I do not propose to set out the 
facts, but it is clear that the Company was originally incorporated to get and 
work a concession in Korea but uhimately it obtained a share and had an agree- 
ment with a co-sharer to do the actual working of the concession; a certain 
sum was to be paid to it under this agreement. The document purported to 
be a lease and the sum by the document was called a royalty; but, on a close 
examination of the particulars by the Master of the Rolls Lord Stemdale, it 
WM held that the Company was carrying on in this particular way the business 
of obtaining a working concession for which it had been incorporated, that the 
^ ocument was not really a “lease", that the payments were not truly and strictly 
royalties and that, therefore, it was not entitled to say that it was outride 
the scope of ffie excess profits duty. Very similar are the decisions under the 
^rporation Profits Tax imposed by section 52 of the Finance Act of 1920. 
Ihere tax wp put prima facie upon every British Company which carried op 
trade or business or anything of that kind. Cases arose on the border line' 

P"‘ "P to build an Indian Rail- 

way and an Indian Railway having been buih by the Secretary of State and 

managed more or less successfully, the Company was now in^he positiL of 

oS payments, and it was contended ^n the 

decided ^ ® “Uimately been 

decided by the House of Lords that if you look at the matter from tL ho 

® the Company was carrying on the business of finanri 

® 208: I K.B. 587. (3) 12 T« Ca,. 181, (,92l) 3 K.B. 25a 
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In my judgment, these cases are not authorities to the effect that as 
between the word “Property” and the word “Business” in section 6 of the 
Indian Income-tax Act. 1922, a case of this character is to be put under the 
word “Business”. It comes more directly and specifically under the woid 
“Property”. In my judgment, the mere fact that the house owner is a Com- 
pany does not change the incidence of the tax in the way contended for. The 
income of the assessee is income derived from its ownership of buildings and 
their curtilages. To oV)tain such income a certain amount of management is 
always necessary but the Act does not regard such income as profits of manage- 
ment. To own houses one must buy liuild them but the Act does not regard 
such income as profits of investment. 

In my opinion, the Income-tax Commissioner was right and we should 
answer the question which he has put to us that the assessees are to be assess- 
ed under section 9 of the Act. 

The assessees must pav the costs of the Reference. 

GHOSE. J. — I agree. 

MUKRRJI, J. — I .agree. 

Morgan & Co., Attorneys for the assessees. 

C. C. Coodiug, Attorney for the Crown. 


[229] JN THE COURT OF THE TUOTCTAT. COMMr.<;.STONER, 

NAGPUR. 

Before Mr. Ifallifax, Additional Judicial Commissioner and Mr. 
Molmiddin, Additional Judicial Commissioner. 

[25th January, 1928.] 

Seth Nanhelal ami Ghasiram of Hoshangabad 

V. 

The Commissioner of Income-tax, Central Provinces and 

Berar Kef erring Officer. 

Income-tax Act {XI of 1922), Sec. 13 — Money-lender keeping accounts 
on mercantile basis — Interest debited to each debtor and credited in Interest 
Khata — Snttns shown as diie but not received in casJt or by adjustment, if 
assessable. 

The assessees carrying on money-lending business were keeping their 
accounts on the mercantile basis, debiting interest to each debtor's account and 
carrying these entries subsequently to the Biyaj Khata or interest account. 
In their return of incame for the years 1923-24, 1924-25 and 1925-26 the total 
shokvn in the interest account tuas shewn as their yearly income and assess- 
ments were made accordingly. In the assessment for 1926-27 the assessees 
sorted out the cash receipts from the Biyaj Khata, and cUhmed that they were 
assessable on/y^ on the total of those cash items alone. The Income-tax 
Officer rejected this claim and an assessment on the total of all the entries 

in the Biyaj Khata. 

Held, t/utt the sums shown in the accounts as having fallen due but not 
received or paid in cash or by adjustment of accounts could not be treated as 
income assessable under the provisions of section 13 of the Act. 


♦(1928) 24 N.L.R. 176; A.T.R. (1928) Nag. 241. 
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Subra.nanya,n Chenier v. Co„„„issi..er of Iuco,.,e-ta.r, 2 I.T.C. 365. 

“s: rissrf j -- 2. ^ >,2., 

rinL a..,.. 

CASE 

Seth Nanhelal and Ghasiram of Hoshangabad have grain and money- 
lending Imsilss ^jhicl. they transact from lloshanfiabad and seven othe 
places^in that district. They keep very regsilar and dosed accounts " 

I known as the mercantile system, i.e.. they deh.t tnterest to the debtors 


account. 

(i) when it is paid in cash. 

fnl when it is acknowledged by him and account is signed by him eyem 
though payment in cash is not made (Hisai’ and Bahis are kept for this). 

(hi) wlien it is added to the principal at the t'mir ol renewing or taking 
a fresh bond. 

(i 7 >) when af the end of t!»e year (Dlwali in respect of cash and Raisakh 
in respect of grain) account is carried forward, and 

(v) when it is added to the principal at the time of Tiling suit in civil 

court. 


N.B. — Interest of (h) and (iii) kinds is called ‘^Mnkhuh’* (acknow- 
ledged) and iiilerest of («') and (v) kinds is called "Ccr-Makhuhi’* (un- 

acknowledged). 

The whole interest is then taken to Biyaj KU^to, i.e., interest account, 

and tile yearly income is tlwis ascertaiiK<k For the purposes of income-tax 

assessments, the S^ths have been returning this income and have been assessed 
in the past: — 

For 1923-24 on Rs. 96.010 
.. 1924-25 „ 83,491 

„ 1925-26 80,382 

2. For assessment during 1926-27 the Seths did not return the income 
from interest as shown in their Biyaj Khcia w.hich is still maintained as before. 
They merely sorted out the cash receipts from this Biyaj Khaia on pieces of 
paper and omitted other items and retunied the total income at Rs. 14,093-9-8. 
The Income-tax Officer did not accept this return. He took the income front 
interest as shown in the Biyaj Kliata and assessed the Seths on an 
income of Rs. 93.333 (under his order dated the 8th of October 1926). 

3. Against this assessment, an appeal was preferred on two grounds, 

i.e„ 

(i) The Income-tax Officer should have assessed the amount of interest 
actually realized and received by the petitioners in cash from the debtor, 

(if) The Income-tax Officer in any case should not have taken the 
amount of interest merely acknowledged in Hisab BaJti or Ruzu Bahi for the 
purpose of saving limitation and which did not amount to fresh contracts. 

4. The Assistant Commissioner did not allow these objections though 
he reduced the taxed income by Rs. 1,000 remitted against one Beharilal Baza? 
{vide copy of his order dated the 20th of January 1927) . 
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V. 


of ft, T F«-b™ary 1927 an application under secHon 66 f?! 

r,:-x ^ivar ' ™ »■”” “-S 


sisisgsssH- 

by the aSss^s burJhich"‘ ''^'t 

tation carhe said ,o be inco by the debtors to save limi- 

income-tax. liable to assessment of 


-be asselslsZlv^^U^h:: be:;l’‘;';.e.r- T' .'•--ed or realised by 

mg a bond by the debtors in nrH ^‘msideratmn in executing or renew- 

profit or sain, which is liable to IsessTent Tf'tTomedax -7 


was held. Meanwhile on^ThT'i^th^of ^rcountancy an enquire 

and I was asked to tefer a fourth poSjTe S CoS'vtz.:" 

the assessees but which^L ^c'luded** actually received or realised by- 

profit or gain which is liable ^ amount can be said to be income, 

gam. Which IS liable to assessment of income-tax 


>f 


the application to rt^f 'it to 'tliVn^h'^ ** inasmuch as 

the passing of the order under section 3^01 ^ ^ 

by section 66 (2) of the Act the r ^ Income-tax .Act, as required 
request • and this^ J- ! -u ’u ^ applicants are not justified in making this 

thTe I ‘’’^'■^fnre, be omitted from this reference The 

ferred f I ^PP'‘<^ntion, dated the 28th of February 1927, are re- 
erred for the decision of the Honlle the Judges of the High Court. 

seemed* to rase before me the learned counsel for the applicants 

Chetfei V. Al. Ar. Rm. ArunocMa,n 

come tor r ) ^ Pondit Pandurang v. Commissioner of In- 

would no’- ^';®*^";rcj-(2). In regard to the first of these decisions I 

would point out that it relates to the Act of 1918. That Act contained no sec- 

nrovisi’oTtr ‘^22. In the absence of such a 

provision the High Court of Madras held that to constitute “income" there must 

be a receipt, actual or constructive. This decision would have caused extreme 

embarrassment not so much to the Income-tax authorities as to that large riass 

ot assessees whose accounts are maintained according to the mercantile svsteni 

o accountancy. That system, as is well known, is not concerned at all with 

actual or constructive receipts and payments, but with sums that have fallen due 

to or by the party concerned. The ruling of the Madras High Court as it stood 

meant that assessment on the basis of the mercantile system of accountancy was 

illegal. In order to return their income, therefore, 'all assessees maintaining 

accounts on the mercantile basis, that is. all Companies, all European businesses. 

and a large number of Indian businesses also, would have had to write a fresh 

y ^GHMin — 1=^^^ 


(1) 1 T.T.C, 75. 


Iqbi.1 Lib yry 

■> *> /> ^ 


(2) 1 T.T.C. 69. 
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set of accounts for income-tax purposes separate from those maintained for 
their own purposes, /and [based moreover on an unscientiftc and inconvenient 
system, according to winch casual circumstances may inflate the income in any 
year enormously. To get over this difficulty section 13 was inserted in the Act 
of 1922, under which a man keeping accounts on the cash system is assessed on 
the cash basis and a man keeping his accounts on the mercantile system, on the 
basis of book debits and credits. This railing is therefore obsolete and irrele- 
vant. The other decision (apart from the fact that it related to interest that 
had not actually fallen due, and not like, the present case to interest that has 
fallen due) determined no question relating to the manner of computing income, 
but merely that sucli a question is a question of law. Gjnsequently it also 
throws no light on the present case. For similar reasons the case of Pydah 
Pcnk(ntacJiclapat.hi Garu v. Commissi(mer of Inc(>me-iax, Madras^Y) which re- 
lates to the Act of 1918 and to the cash system of accountancy, is also irrele- 
vant. In the present case, as stated above, it is at the end of the year, or the 
acccoinling period or after an acknowledgment or renewal of bond, that the 
interest which has already fallen due is taken into account and is entered against 
the debtor and is also afterwards brought into the interest accounts. Thus in 


each subsequent year, the principal plus the interest becomes the capital and the 
whole amount carried interest, and this goes on for years. The result is that 
after some time the original amount of advance is lost sight of and interest, 
except of last year, is hardly ascertainable except with reference to books of 
accounts of several years which it is not possible always to obtain. The ques- 
tions as formulated are vague and to some extent really operlap, 

9. I beg now to give my opinion as required by the Act on each of tfie 


Pom (1). Since the assessees keep their accounts practically on the 
u>erca.ml« system, stmts that have fallen clue to them, and Ce conLuenUv 
been debited against their debtors, are rightly treated as income anH r, ^ 

ln”le'"vanf "'(The """"‘ved actually or constructively ifendrely 

payable by a debtor to his creditor with yearly rests and i 

entries in his books of accounts 'uhhncr f/ fi • cieditoi makes 

tvhich has accrued due at Z emd ot U.c v rTT 

S' 

£,£ r :r “ H £3;' — 

and adjustments are “constructive receipts” Secretary Board 

V. AL Ar. Rm. Arunaehalam aietHar' a,ui Brothers i2) aiM 

^1\ i I * 1 % ^ ^ ■■ ' 


U) 1 I.T.C. 185. 


(2) 1 I.T.C. 75. 
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are taken merely to save limitation. Apart from this attempt to twist matteVS 
this question really raises the same point of principle as No. 1 and the answer 
is the same as the answer to N’o. (1). 

Point (3). This again is in principle the same question, and as before 
the answer is that since the accounts are maintained on the mercantile system 
these sums are taxable under section 13, and that they would, as a matter of 
fact, be ta.xable as constructive receipts even if the assessee maintained his 
accounts on the cash svstem. 

Sir B. K. Bose and J. Sen, for the Assessees. 

Rai BaJuidur D. A'. Choivdhary, for tlie Crown. 

JUDGMENT. 

The Commissioner of Income-tax referred tliree questions to this Court 
under section 60 of the Income-tax Act on the application of the 'assessees. 
lhe\ were stated as follows b} the assessees, and sent on by the Commissioner 
without alteration: 

1. Whether interest which Itas not been actually received or realized 
by the assessees but which has been merely entered in their account books for 
die purpose of proper account-keeping can be said to be income, profit or gain, 
which IS liable to assessment of income-ta.\. 

2. Whcliier interest which has not been actually received or realised 
by the assessees but which is merely acknowledged by the debtors to save 
limitation can be said to be income, profit or gain winch is liable to assessment 
of income-tax. 

3. Whether interest which has not been actually received or realised 
b}’ the assessees but which has been taken into consideration in executing or 
renew’ing a bond by the debtors in order to save limitation can be said to be 
uicome, prohi or gain, which is liable to assessment of income-tax. 

(2; Ihe assessees later put in an application for the reference of a 
fourtli question which the Commissioner rejected Ijecause it had not been made 
within the time allowed. That question was slated as follows: 

Whether interi;sl which has not been actually received or realised by 
the assessees but w'hich is included in decretal amount can be said to be income, 
profit or gain, which is liable to assessment of income-tax. 

(3 ) in his statement of the case the Commissioner points out that the 
three questions he submitted for decision are all the same. That is true, and 
the fourth is also eicactly the same, but they can not be said even to contain a 
question of principle. W hat they come to is this. If interest has fallen due 
to an assessee, the fact being established in one of four different ways, and he 
has entered the amount of it in his account books as due to himself, but has not 
realised it and may never realise it, can the amomit of that interest be called 
the income, profit or gain of the assessee.^ The answer is fairly obviously in 
the negative. 

(4) But it is quite clear from llic Commissioner’s statement of the 
case and the arguments advanced on his behalf Uiat the question he and the 
assessees intended to pul was this. If interest has fallen due to an assessee but 
has not been paid to him and he snow s the amount due in his Interest Ledger 
\^Byaz Kiiata) on tlie credit side for himself, according to the mercan- 

tile system of accoimts which he has adopted, is the amount so shown 
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to be treated as income, profit or gain under section 13 of the Income-tax Act? 
The Commissioner would answer tliis question in the affirmative. 

(5) That answer is based on a misreading of section 13 of the Act.;, 
and perhaps a greater misunderstanding of the judgment of the High, Court 
of Madras in TJie Commissiont;r of Income-lax, Madras v. Subramaniam 
Chclliyar{\). That judgment was cited in this Court as supporting the pro- 
position that section 13 of the Act means what it says, which hardly needs 
support. In that case certain sums of interest which had not been paid in cash 
were shown in the assessee’s books as received, by book-transfer or otherwise, 
in accordance with the method of accounting regularly followed in those books; 
the learned Judges naturally held that any sum shown as income or profits in 
the books must, under section 13 of the Act, be regarded as income or profits 
whether it had been received in cash, or what is called “constructively re<^-ived’* 

(6) But in the present case the sums of interest are not shown as in- 
come or profits received in any way, whether in cash or by adjustment o 
accounts ; they are shown as still due, that is to say, not yet received and perhaps 
never to be received. The most that can be said of them is that they are shown 
in the accounts as assets, and that not of the amounts stated, but of so much 
of them as. may be recovereu hereafter. 

(7) Section 13 merely la>s down that sums shown in the accounts 
as received, whether actually or constructively, (and there is little real ditter- 
ence) must be treated as income. It would be to stultify the legislature ui 
suggest that it lays down tliat sums shown as not received at all must tx* 
treated as income. Our answer to the particular question in this case is tnai 
the sums shown in the accounts as having fallen due but not received cannot 
be treated as income. The costs of these proceedings must be paid by the 
Commissioner of Income-tax. The pleader’s fee will be two hundred rupees. 


[230] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Sir Murray Coutts Trotter, Kt., Chief Justice, Mr. Justice Wallace, 
Mr. Justice Beasley, Mr. Justice Jackson and Mr. Justice Srinivasa Ayyangar. 

[1st February, 1928.] 

T. K. £. Ibrahimsa Ravuttar Assessee* 


The Commissioner of Income-tax, Madras .. Referring O^cer 

Income-tax Act {XI of 1922), Secs. 2 (1) and 4 (3) {viii)-^Assessee 
carrying on money-lending business^owts an usufructuary mortgages zvifh 
^multaneous lease back to mortgagor— Assessment as derived from 

business of money-lending—ClaitH of exemption as rent from agricultural 
land — Income, if agricultural income. 

The assessee •mlwse chief ■ source of income was money-lending^ business 
tent money on usufructuary mOrlgoges of agriculHiral land with no stipulation 

7/ic income from the mortgaged properties to be taken and enjoyed 
oy hm. The IncofHe-tox Officer purporting to look into the substance of these 

(i) 2 I.T.C. 365. . . 

*Ua28) Sl Mad. 455 ; 54 M.L.J. 524; A.I.R. (1928) Mad* 543 
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trans^icfions held that the income derhed therefrom ivas really part of the tro'fits 
and gG-ins of the money-lending business carried on by the asscssec and not agri- 
cultural income exempt from assessment. 

Held. [Jackson, disseiUiente] that the income sought to be assessed zvas 
rent derived from land used for agricultural purposes and hence exempt from 
assessment under Sec. 4 (3) {inii) of the Income-tax Act. 

Subramanya Sa’strigal v. Commissioner of Income-tax, Madras, 2 l.l'.C. 
152 Overruled. 

Case [Referred Case No. 11 of 1927) stated under Sec. 66 (3) of the 
Indian Income-tax Act (XI of 1922) b\' the Commissioner of Income-tax, 
Madras, for the opinion of the High Court. 

CASE. 

In accordance with the order quoted above, i have the honour to refer 
Ihe following case for the opinion of the Hon'ble the Judges of the High Court. 

2. The petitioner is T. K. Iv. Ibrahimsa Ravuttar of Trichinopoly. His 
chief source of income is business in mone)-Iending. He returned an income of 
Rs. 1,804 from this source. 

3 He maintains no accounts for this business and the exact amount of 
his income therefrom cannot be determined. It has been estimated at Rs 40, OCX). 
This was an enhanced estimate made under section 31 on appeal by the Assistant 
Commissioner. Copies of the original order of assessment passed by the Income- 
tax Officer, Trichinopoly and of the Assistant Commissioner’s order on the 
appeal are appended — Exhibits A and B.* 

4. The petitioner makes a practice ot lending money on the security of 
documents which purport to convey to him, in lieu of interest, the riglit to the 
possession and enjoyment of agricultural ■ land. Simultaneously, or nearly so, 
another document is executed in each case, purporting to be a lease of the land 
by the mortgagee to the mortgagor, subject to the payment, in the guise cf rent, 
of sums equivalent to interest at a hxed rate on the money lent. The Income- 
tax Officer and Assistant Commissioner looked to the substance of these transac- 
tions and found that the income derived from them w'as really part of the profits 
and gains of the business carried on by the assessee and not income derived from 
land used for agricultural purposes. The form of usufructuary mortgage and 
lease back wdiile no doubt partly intended to protect the capital was found to have 
been adopted as a cloak to conceal the real source and character of the income in 
question. The amount of the income from such of these mortgages as were 
disclosed was found to be Rs. 6,285. 

5. The petitioner appealed to me under section 32 against the enhance- 
ment and at the same time required me, under section (/j (2), to refer certain 
questions for the opinion of the High Court. The appeal and the application for 
reference were dismissed. Copies of my orders are appended — Exhibits C and 

D.+ 

6. In the application under section 60 (2) the first question propounded 
ran as follows: — 

“When a mortgage of lands is with possession carrying higher stamp duly 
than a simple mortgage, can the Income-tax Officer go behind the registered instru- 
ment and institute an enquiry to see whether it is really a simple mortgage and 


*Not printed. 
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assess the mortgagee for income-tax, calculating interest upon it as if it was 
a simple mortgage?” 

The petitioner’s case then was that the Income-tax authorities were de- 
barred hy the form of the transactions from any enquiry into their substance. 
He disputed the right ‘of the Income-tax Officer to “go behind the transaction” 
and look to its substance and its real character. He did not dispute the cor- 
rectness of the finding that the sum in dispute was income from business. It 
was on this footing that the case was put before me hy Dewan Bahadur O. Tanika- 
chalam Chettiar. the petitioner’s Advocate. 

7. The High Court on the application of the petitioner has now called 
upon me to refer the following question : — 

‘Tf an assessee takes a usufructuary mortgage irom a inoagagor and 
leases it back again to that person receiving rent from him, is that rent assessable 
to income-tax?” 


8. T propose to assume that the mortgage contemplated in the question 
is a mortgage of land used for agricultural purposes and either assessed to 
land revenue in British India, or subject to a local rate assessed and collected 
by officers of Government as such, in the language of section 2 (1) (a) of 

u? H mortgaged were a house, for instance, it is presum- 

aby beyond dispute that the rent received would be assessable either under 
section 12 as income from other sources,” or under section 9 as representing 
the whole or part of the annua! rental value of the property. 

9. The question thus formulated was not raised before me in the appli- 

ra sri^ntw ‘he petitioner is not entitled to 

raise it now. I submit further that section 45 of the Specific Relief Act 

quoted in ‘he order of the Court, cannot be invoked in this case, since the 
petifioLr°'' ^ Income-tax Act was available to the 

10. I have refrained from troubling the Court with an annlicatmn 

his ma«er under «Ie 8 of the Roles of pfocedure prescribed forC rTfe" 
ences because the Court has ruled on a previous occacinn tViof r ■ 


T urn Cf' J^he facts and circumstances found in paragraph 4 above 

(vim Cf Thrind ‘ 1 agricultural income undei section 4 (3) 

.V. 

M. I^atantah Sastn, for the Crown. 

J.. aod'^SRlCvAsf AVYANai'l.:^^ T.. BEASLEY, 

(1) 2I.T.C. 152. 
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AYYANGAR, J. — The question referred in this case for the 
opinion of the High Court is as follows: — “If an assessee takes a usufructuar\’^ 
mortgage from a mortgagor and leases it back again to that person receiving rent 
from him. is that rent assessable to income-tax?” When the case came on 
at first before three of us. on hearing arguments to some extent, it became clear 
that the decision and opinion of the three judges of this Court in SubramaHva 
Sastriga! v. C<w}wissioiier nf fncoytie-tox, Afadras( \ ) required reconsideration 
and it was thereupon fins case was directed to be posted for being heard 
before a bench of five judges. Tt is correct, as pointed out by the Tncome-lax 
Commissioner in his letter of reference, that the question proceeds on the 
assumption that the subject-matter of the mortgage is land -used for agricul- 
tural purposes and either assessed to land revenue in British India, or suKiect 
to a local rate assessed and collected by officers of IGovernment as such in 
the language of section 2 fl) (a) of the Income -tax Art. We are now satis- 
fied that the answer to the reference in the case above referred to was given 
without full discussion or consideration, .Section 6 of the Income-tax .Act XT of 
1^22 is the charging section. Though in that section interest on scourities, 
property, business and other sources of income are all indicated as heads of 
income chargeable with income-tax. still the section begins with the words “Save 
as otherwise provided by this Act.” In clause (3) of section 4 it is how- 
ever provided that the Act shall not apply to certain classes of income and the 
sub-clause fviii) thereof is ‘agricultural income.’ Tt follows from this that the 
classes of the income specified in section 6 are liable to the tax only subject 
to the exceptions set out in section 4. cla-use (3) ; in other words, even though 
some income is capable of falling within one or more of the classes assessable 
to income-tax -under section 6, still if such income should also be agricultural 
income the same will be exempt from assessment. The expression ‘agricultural 
income’ is defined by section 3. clause fl) as including any rent or revenue 
derived from land which is used for agricultural purposes. Section 2 which is 
the definition section in the Act. as usual in all enactments, sets out the defini- 


tions with the qualification “unless there is something repugnant in the sub- 
ject or context.” Tt was argued by Mr. Pataiijali Sastri for the Commissioner 
that as in section 10 read with section 6 the Act provides that the tax shall 


be pavable by an assessee under the heading of ‘Business.’ in respect of the 
profits or gains of such business, the exemption under sub-clause (viii), cl. (3) 
of .section 4 of agricultural income, must, having regard to the context, be 
construed as referring only to such agricultural income as is not capable of 
being properly designated as income from business. There is no warrant for 
such a contention. The expression ‘agricultural income’ in section 4 has no 
special context apart from all the classes of income exempted fiom assess- 
ment, and the expression 'agricultural income' the definition of which is in 
question does not occur in any context in either section 6 or in section 10. 
It is a well-estai)lished canon of interpretation that any question of context 
or repugnancy in the subject can arise only if the same expression that is 
defined occurs or is repeated in any partioular section. The only question then 
is whether having regard to the facts of this case, the rent accruing to the 
mortgagee from agricultural land is or is not liable ^o exemption as agricul- 
tural income. It' has been assumed for the purposes of the reference that the 



(1) 2 I.T.C. 152. 
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lands are used for agricultural purposes and the income under reference is the 
amount agreed to be paid as rent by the mortgagor-lessee in respect of such 
lands. Having regard to the amount reserved as rent under the lease deed there 
can he no question that it is rent derived from land which is used for agricultural 
purposes. There can be no question also in this case of the motives of the 
assessee in bringing about a particular arrangement, because as has been pointed 
out by the House of Lords in more than one case it is not proper to take such 
motives or objects into consideration, and a subject is entitled, if he can in any 
legal manner, to circumvent the incidents of a particular taxing or financing Act. 
According to section 6 income from business is assessable onlv if it be not agri- 
cultural income, and to invert this and contend, as was argued in this case, that 
agricultural income will not be exempt from assessment if it be business income 
would lead to a complete deadlock. VVe must take it that the usufructuaiy 
mortgage referred to in the question is a simple usufructuary mortgage and that 
there is no stipulation as to any interest and that the income accruing from the 
properties mortgaged is to be taken and enjoyed by the nwrtgagee with posses- 
sion. No doubt as indicated in the question itself the land subject to the mort- 
gage is leased hack again hy the mortgagee to the mortgagor and 
therefore, even reading both the instrument of mortgage and the instrument of 
I^se together as indicated by the Judicial Committee in Abdulla Khan v. Basliarai 
Hussam (\) it must appear that the amount sought to be assessed is legally 
only rent. If it be rent— and in this case there is nothing to show that it is 
anything else— then on the considerations set out already it follows that it is 

not assessable. Our answer therefore to the que'stion referred is in the netra- 
iive. ® 


The assessee will have his costs, which we fix at Rs. 300. 

I, I J.— The question for decision is, shortly, whether a monev- 

irexemnt” f form of transaction, a mortgage and lease back, 

asse3s cL™'" r.r"! “p"" proceeds. I could understand the 

assessee s cla.m if the transaction were strictly divided into two parts First as 

usufnuctuap' mortgagee he enters into possession of the property ^and looks to its 

"eranHl’'’:^ realise Aat ^ putting 

rent has nothing to do with aericultur l' possession, and the so-called 

money-lending ^firm's r'Je Tn^mT’ "P"" 

income but profits ot business and therefore \ oP'^on it is not agricultural 

-ourt held the same vierin ^1, v C T ^ 

faa-, Madras (2) and I am not persuaded tLtTat deSronT^rng'^ 



(1) I.L.R, 35 An. 48. 

(2) 2 I.T.C. 152. 
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f2311 IN THE HIGH COETRT OF lUDICATURE Al MADRAS. 


f2nd February, 1928.1 
Rm. Ar. Ar. Rni. Ar. Arunachalam Cliettlar 


V’ 


Asscssee* 


T1>e Commissioner of 'l„fomc-tax Madras Refcrnm, Officer 

Income-, a.e Act (XI of 1Q22). .9rr. 4 ,,H <0-S„ms entered in accounts 

in the name of a cl,ar„v~If frafcriy held under Irust-lrrcuacaldc dedication 
iti trust, if a question of lazv. 

The assessee, a Nottukoltai Chettv hanker, on an asscsshient in inrnme-fav 
rourendedihat certain sums of wonev sho7im in his accounts rn the name of a 

occount—were trust funds dedicated 
and held by him as trustee. The Income-tax Officer found on the facts of the 

case that fh^rc was no absolute and irrevocable dedication enforceable in a court 
of law. 

Held, that the^ question 7vhether there 7vas an irrevocable trust or not 7 vas a 
question of fact. 

Case [Referred Case No. 5 of 1927] stated under Sec. 66 fl) of the 
Indian Income-tax Act ( XI of 1922) by the Commissioner of Income-tax. Madras, 
for the opinion of the Hi.tjh Court 


CASE. 

In pursuance of the order quoted above I have tlie ^honour to refer toe 
following case for the opinion of the High Court under section 66 ( T) of the 
Indian Income-tax Act, 1922. 

2. The petitioner is a banker and is carrying on business in Rangoon 
and Colombo among other places. For the purposes of his Rangoon business 
the petitioner draws large sums of money from the assets of his Colombo 
branch, which consist partly of his own capital and partly of borrowed capi- 
tal. On the amounts so drawn by the Rangoon branch interest is debited as 
having been paid to Colombo in the Rangoon accounts. In connection with 
his assessment to income-tax for 1923-24 the petitioner claimed a deduction 
of Rs. 71,340 from the income of his Rangoon branch as interest so paid to 
the Colombo branch. The Income-tax Officer, .Sivaganga, disallowed this claim 
on the ground that adjustments of interest between the branches of an assessee’s 
business should be ignored in computing his taxable income. On appeal before 
the Assistant Commissioner the petitioner alleged that the money sent from 
Colombo to Rangoon was money Iiorrowed by him at Colomlx). This he could 
not prove. The Assistant Commissioner therefore found that the money sent 
was the petitioner's own money and upheld the Income-tax Officer’s decision. 

The petitipner thereupon applied to the Commissioner for a review oi 
the assessment under section 33 of .the Tnfome-tax Act and also asked'./or a 
reference to the High Court under •section 66 (2), My predecessor held’ Ujat 
it would be~ fair td assume that part of the money, iix the proportion that the 
borrowed Capital ^ Colombo bore to the total capital employed at that place, 


*(1928) M.W.N. 392. 
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was borrowed capital, aiul to allow the claim l(» that extent. He accordingly 
asked the Assistant Ctunmissioner to examine the petitioner’s accounts 
and report the exact amounts ot Ills own and l>orro\ved capital 
employed at Colombo. The accounts showed that the petitioner's own 
capital at Colombo was Ks. 1(1,72,797 and his borrowed capital Rs. 10,61,^49. 
It was then noticed that the borrowed capital included a ,9um of Rs. 2,51,609 
shown in the accounts in the name of “radiganipetta 'Sivalaya Fund” and it 
was elicited that this fund represented petitioner's bwn mane\ entered sepa- 
rately ill liis accounts witii a view to c.xpenditure on certain temples. As there 
was no legally constituted trust dedicating the money for those purposes, the 
Commissioner proijosed to treat this sum as petitioner’s owli money, but on 
the petitioner executing a document creating a trust he refrained from doing 
so. The nature of the other items included in the petitioner’s list of borrowed 
capital was not then investigated. 

3. For the assessment of the jear 1925-20 based on tlie accounts of 
1924-25 the petitioner niade a return of Ihs income and produced his 
Colombo accounts as evidence in support of it. The accounts showed 
that during the year of account the petitioner had permanently trans- 
ferred to his Rangoon branch a part of his assets in the Colombo 
branch; m other words, that moneys had been remitted from Colombo to 
British India The petitioner had to his credit in the Colombo branch un- 
assessed piofits of previous years. . These profits are taxable under section 4 
( ) of the Income-tax Act, if they are received in British India within three 

proposed to tax a part of the remittance as such profits Th“ 

Lnevr'at St Rangoon were out of his borrowed 

SoS^bo to^R ^ ^ borrowed sums from 

Colombo to Rangoon was effected in order to get rid of the con- 
stant disputes regarding the interest on borrowed capital which arose in assess- 

Dlfnar* '''' Rangoon branch. To test the correctness of this ex- 
planation the Income-tax Officer had to investigate the extent of the a 

1923-24. ^ mm connection with his assessment for 

The petitioner explained that the amount to the credit nf th^ -x- 
d^iai-Tiruvalur Tiruppani account” was money dedicate^ bv h n f 
ntable purpose, vh the reiiovatit>n f.f t i «‘ni for -a cha- 

holding the- sum as trus'er a^d ^ t h", “‘ 1 .'''““ he was 

■11 his business for interest ; in other words'^Xa't he as ’an 
on business had borrowed the money from the trust for T 

tmstee In support of his^statemeiUs the petitioner produced L 
entered into in November 1905 between himself w ^ agreemenl 

A. R. A. R. S. M. Somasundaram Chettiar. According to 

par les decided to find Rs. 500 each monthly for a period of W ‘‘'u 

of tlte two charities. Thiruvadai.ai and Tiruvarur Temolc T 

a,. a, 
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Rs. 1,20,000 or Rs. 60,000 for each of the two charities. The petitioner did 
not how-ver set apart a sum of Rs. 500 every month for each of the two 
chanties. In fact nothing was heard of this agreement till the year 1917. In 
March 1917 the petitioner opened a separate ledger in his Colombo accounts 
and entered in it a sum of Rs. 60,000 under the head “Tiruvadanai-Tiruvalur 
Tiruppani account”. It wil’ be noted that under the agreement he was to 
have found a sum of Rs. 1.20,t)00 for the renovation of the two temples. There 
was nothing to show whether and if so how he contributed the balance of 
Rs. 60,000. Nor was there any evidence as to what the other party Somasim- 
daram CbeHiar had done to fulhl his part of the agreement. The sum en- 
tered as stated- above in the petitioner’s Colombo accounts together with the 
interest thereon amounted to Rs. 1.17,820 on 28—5—1924. On this flate Ihe 
whole amount was transferred to the petitioner’s Rangoon branch and interest 
is shown in the Rangoon accounts as having been paid on this amount. No 
separate accounts were maintained for the so-called Trust Fund. The Tiru- 
vadanai Temple Tiruppani (renovation) had been completed but the work was 
done with the aid of other funds. The Income-tax Officer found that the 
agreement above referred to had not been given effect to by the parties them- 
selves, that there had been no dedication of any money for the renovation of 
the temples and that an irrevocable trust had not been created. He therefore 
treated the amount shown under this head as petitioner’s own capital. 

As regards the “Oorkadai Chel account” the petitioner stated that the 
details of the amoiuits for which a lump credit was given in his Colombo ac- 
counts under that head were to be found in his Headquarter accounts, tliat 
a part of the moneys in that account was borrowed froiv other persons and 
that the balance represented amounts set apart by him for various charities. 
He was not however able to give particulars of the sums so set apart and in 
explanation said that his father and his uncle Soinasundaram Chettiar separat- 
ed about 25 years ago from the then common family ”Ar. Ar.”, that some of the 
amounts in question might have been set apart by the common family and 
some by himself. The petitioner did not adduce any evidence that the suras 
that he alleged were set apart for charitable purposes, were moneys over which 
he had no dominion and which he could not resume at his pleasure. The 
Income-tax Officer held that there were no valid trusts created and in s^e 
absence of full particulars he determined that half the total amount standing 
to the credit of this account should be treated as borrowed capital and the 
other half as petitioner’s own. 

As the sums standing in the names of these funds were remitted from 
Colombo to Rangoon the Income-tax Officer treated the whole of the interest 
credited to the first fund and half of the interest credited to the second fund, 
during the year of account and the previous three years, as profits received 
in British India and taxed them under section 4 (2) of the Income-tax Act. 
He also disallowed the interest shown in the Rangoon accounts as having been 
paid on these funds, subsequent to the date of remittarTce. 

4. The petitioner _appcaled to the Assistant Commissioner against this 
order and contended that the sums remitted to British India from the>, ttvo 

4 

funds in*.question were trust moneys and interest derived therefrom should not 
be included in his income and assessed to tax. The Assistant Commissioner 
admitted this contention and revised the Income-tax Officer’s order under the 

i 

impression that the question whether the funds constituted valid trusts 



41 


THE COMMISSIONER OF INCOME-TAX, MADRAS 


concluded by my predecessor’s order revising the assessment of 1923-24. This 
impression was not correct because, as stated above, the nature of these funds 
was not then enquired into. This will be evident from the order of my prede- 
cessor dated 24 — 12 — 1924 in which he remarked “the sum of Rs. 10,61,850 was 
borrowed from outsiders and from a fund set apart by the assessee for charity.'* 
It was then assumed that there was only one such fund and that the monevs ir 
the names of the other two funds were borrowed from outsiders. 


5. My predecessor who perused the records of the case proposed to 
revise the Assistant Commissioner’s order under section 33 of the Income-tax 
Act and accordingly issued a notice to the petitioner calling on him to show 
cause why the interest debited in the Rangoon account as having been paid to 
the “Tiruvadanai-Tinuvalur Tinippani” and “Oorkadai Chel” accodftts amount- 
ing to Rs. 8,880 and Rs. 16,104 respectively, which was allowed by the Assistant 
Commissioner on appeal, should not be included in the petitioner’s taxable, 
income and why the sum of Rs. 1,17,820 remitted to British India from the 
first account and Rs. 1,74,756 being half the sum remitted from the second 
account should not be treated as foreign profits and assessed to tax. The peti- 
tioner appeared in response to this notice through his Vakil and again set up 
the plea that the funds in question were trust funds. My predecessor held that 
the petitioner had not proved the existence it irrevocable trusts and by his order 
dated 8th April 1926 enhanced the taxable income of the petitioner by 
Rs. 24,984, the sum which had been allowed by the Assistant Commissioner as 
interest paid to the two funds by the Rangoon business. He however re- 
frained from taxing the remittances from out of these accounts as he accepted 

was made in the genuine belief that the 
sums would be treated as borrowed capital and with a view to avoid disputes 

about the computation of his Rangoon profits similar to those that arose in 
previous years. 


6. The ^titioner then moved my predecessor to refer to the Hieh Court 
under sectiOT 66 (1) of the Income-tajc Act three questions which he alleged 

thTreT * section 33. My predecessor declined to do so f^ 

the reasons conteined in his order dated 16lh May, 1926. Thereupon the peti- 

honer moved the High Court under section 45 of the Specific Relief Act to 
ing questions:— ' ordered me to refer the follow- 

the Commissioner dated 24th 
DecemW 1924 he is not estopped or precluded from re-opening the Question of 

Ae liability to assessment of the funds referred to in paragraphs ” 2 of 
the Commissioner’s order dated the 8th April 1926. ^ ^ -5 and 4 of 

(2) Whether a fund set apart for the purposes of a particular trust 

and so entered m the accounts and treated as trust fund for ^ 

caimot be held to be property held under trust or other legal obligSon 
religious or charitable purposes, income from which is exemnt 
mem tmder section 4 (3) W of the Income-tarAct. ^ 

(3) Whether there is a distinction in law between a . . 

for chanty and a fund kept as a ‘reserve’ for charity 
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cTiquiry. and my predecessor's order dated 24th December 1924 did not pr- 
cl-ude '^im from investigating the nature of the two funds on fresh facts bein« 
placed before him. The doctrine of estoppel or rci judicata applies only when 
a question m dispute between two parties had previf>usly been the subject- 
matter of a decision in a court of law. The Commissioner of Income-tax 
acting under section, 33 is not a court. He is only an executive officer entrusted 
witJi certain functions’ under the Act and in the exercise of those fametions he 
has to take into consideration various factors to which a court need not attach 
much weight. In particular he has to see that the work of the department is 
finished within the year and assessees are allowed to get on with their business. 
I(, owing to the absence of sufficient materials in a particular year, he decides 
a question in favour of the assessee in order to avoid delay, I do not think 
he IS estopped from examining the same point in detail in the following vear 
when he has more time and materials before him. 1 would therefore answer 
this question in the negative 


8. Questwn (2). The assumption underlying this question, viz,, that 
the funds referred to above were set apart for the purposes of particular trusts 
and treated as trust funds was never admitted by my predecessor. His finding 
on the facts of the case and the evidence before him was that certain sums 
belonging to the petitioner were shown by him in his accounts in the names 
of certain charities and that the petitioner had not proved to his satisfaction 
that he had created specific trusts. Further, it is not correct to say that 
the sums were treated as trust funds. As already observed the nature of 
these funds was not examined before. The petitioner is of course spending 
money on certain charitable objects but that by itself does not prove that 
the funds from which these expenses are met are trust moneys which he 
was bound by law to apply in the manner he did. There was no other proof 
that valid trusts had been created. In the case of the "Tiruvadanai-Tiruvalur 
1 iruppani account the petitioner did not spend any money out of the account 
on the objects with which, it is alleged, the fund was set apart. As already 
observed the renovation of the Tiruvadanai temple has been practically com- 
pleted without the aid of this money. There was no proof that the petitioner 
contributed anything towards the renovation of the temple at Tiruvalur. The 
agreement of 1905 relied on by the petitioner w'as not given effect to and 
the conduct of the parties shows that it was never their intention to enforce 
its terms. The petitioner may have recently decided to fulfil his part of the 
agreement to a certain extent by the execution of a trust deed but this does 
not alter the position as it was when my predecessor decided the question. I 
accept the findings of the Income-tax Officer and my predecessor that the 
petitioner had not proved the existence of the alleged trusts. The income 
derived from the funds in question is not therefore exempt under section 4 
(3) (t) of the Income-tax Act. 


9. Questicm (3). I am of opinion that this question is based on a 
misconception of my predecessor’s order dated 8th April 1926. What he in- 
tended to convey was that the petitioner proposed to spend the sums entered 
against the “Tiruvadanai-Tiruvalur Tiruppani account” and the “Oorkadai chcl 
account” on certain charitable objects at the time and to the extent he chose 
and that there was no absolute and irrevocable dedication of those sums for 
the charities which any other person interested in those charities could enforce 
in a court of law. The fact that a person shows in his accounts a part of 
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his money as intended to be spent on charitable purposes does not necessarily 
mean that he has placed upon himself a legal obligation to spend 
that money for those purposes. His action might amount only to 
a pious wish and there is nothing to prevent him from using it 
on any object he likes. On the other hand if he makes an open and irre- 
vocable declaration that he has set apart money for a certain specified chanty, 
he may be said to have created a trust and undertaken a legal obligation whi«-h 
the beneficiaries would be in a position to enforce. My ’predecessor *\vas of 
opinion that the amounts in question were not so set apart or absolutely 
dedicated for charities but were merely kept in reserve to be used on certain 
charitable objects. In my opinion there is a distinction in law between sums 
dedicated for charities and those merely entered in a person’s accounts in the 
names of certain charities. 

K. S. Krishnaswami Ayyangar and V. Rajagopala Aiyar, for the As- 

sessee. 

M. Patanjali Sastri, for the Crown. 


JUDGMENT. 

BEASLEY, J. — Although there are three questions referred to us the only 
question upon which we are called upon to give a decision is the second ques- 
tion, namely, whether a fund set apart for the purpose of a particular trust 
and so entered in the accounts and treated as a trust fund for several years 
cannot be held to be property held under trust or other legal obligation for 
a religious or charitable purpose, income from which is exempt from assess- 
ment under section 4 (3) (f) of the Indian Income-tax Act. This question 
in our view is entirely answered by the findings which appear in the order of 
the Income-tax Commissioner. He has dealt with this trust as a trust which 
was revocable. Dealing with one fund, namely, the fund which was set aside 
for the purpose of repairing the temple, he points out — and it is beyond ques- 
tion— that when it was necessary to repair that temple, money was drawn from 
another fund for the purpose of so doing and not from this fund. He also 
points out that if there was a dedication at all no one knew of its existence 
except the person who dedicated it, namely, the assessee. It seems to us 
that it was quite open to the assessee at any time he chose to entirely alter 
the character of that money. The trustees of the temple did not know' of its 
existence. We are far from saying that it is necessary in order to create 
a trust that the person in whose favour the trust is created should know 
about It. But at the same time it is a circumstance to be taken into considera- 
tion by the Income-tax Commissioner in coming to a conclusion as to whether 
or not there had been a real dedication and as to whether or not the fund so 

‘fust so said to be created can be revoked. This is purely 
a question of fact and we are bound to say that in our opinion the Income-tax 
^mmissioner has rightly, decided that question. The ^swer accordinvlv to 

4 sHro" rind"' r assess^nTi : 

misTonlr^s. 2S0 ‘he Com- 
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[232] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

nefore 6i> Murray Couits Trotter, Kt., Chief Justice, Mr. Justice Beasley 
and Mr. Justice Madhavan Nair. 

^2nd T^phruarv, 1928. j 

Rao Saheb A. S. Alaganan Chetty Assessee* 

V. 

The Commissioner pt" Income-tax, Madras Referring Officer. 

Jncame-tax Act {XI of 1922), Sec. 10 (2) {ix) — Assessee doing business 
as carrying contractor — Payment to rk/al contractor for not competing with him 
If deductable as business expenditure — Capital expenditure. 

The assessee doing business as a carrying contractor pdid Rs. 12,000 to a 
rk/al contractor to induce the latter n&t to compete with him. As a result of the 
non-competition of this rival, he obtained the carrying contract at a rate higher 
than the pre^ous yeaP s rate enabling him io make larger profits. On an assess- 
ment to income-tax,^ the aforesaid sum was claimed as a deduction in the com- 
putation of his taxable profits under Sec. 10 (2) (i>) of the Act. 

Held, that the payment of this sum not being for the purpose of working 
the contract but for obtaining it, was capital expenditure and not a permissible 
allowance under Sec. 10 (2) {ix). 

City of London Contract Corporation, Ltd. v. Styles, 2 Tax Cas. 239; 
John Smith & Son v. Moore, 12 Tax Cas. 266; ‘Countess of Warwick’ Steamship 
^ Tax Cas. 652, Referred to and applied. 

Case [Referred Case No. 12 of 1927] stated under Sec. 66 (2) of the 
Indian Income-tax Act (XI of 1922) by the Commissioner of Income-tax, 
Madras, for the opinion of the High Court. 

CASE. 

Under Sec. 66 (2) of the Income-tax Act (XI of 1922) I have the honour 
to state the following facts and to request that the opinion of the Hon’ble the 
Judges of the High Court may be obtained on the questions appended thereto. 

2. The petitioner, Rao Saheb A. S. Alaganan Chetty has been doing 
business continuously since December 1, 1907 as carting contractor to the Kanan 
Devan Hills Produce Company, Limited. His relations with the company 
during this period were defined in a series of contracts, .some of which were 
for one year and some for longer periods. In and before the year beginning 1st 
December, 1920, there was apparently no competition for the contract. The 
contract for the year fixes the rate of payment to the contractor at "Rs. 15 
per ton gross for produce and goods of whatever kind or description transported 
from Kodaikanal Road Railway station to Bottom station and ^vice versa!' For 
the year following (1921-22) the rate is shown in the contract as Rs. 14-8-0 per 
ton gross. For the year 1922-23 the rate is Rs. 14-12-0. This fall in the rate 
to a figure below Rs. 15 per ton is said to be due to the fact that a competitor, 
whom I call X, had offered to do the work at the lower rates, and although not 
successful in obtaining the contract for himself, had nevertheless forced the peti- 
tioner to reduce his demand. The next contract was for a period of years 
beginning from the 1st December, 1923. The rate specified therein is Rupees 
Fifteen (Rs. 15) per ton gross for transport of all goods of whatever kind or 


♦(1928) 55 M.L.J. 66; 27 L.W. 776; A.I.R. (1928) Mad. 902. 
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description ^nd bulk from Rodaikansl Road Railway station to Bottom station , 
and Rupees Fourteen and annas twelve ( Rs. 14-12-0) per ton gross for transport 
of all produce and goods of whatever kind and description and bulk from Bottom 
station to Kodaikanal Road Railway station.” These rates are evidently more 
favourable to the contractor than those of the two previous years and little below 
those for the year 1920-21. 

3. Tt is asserted, and I do not propose to dispute, that before this con- 
tract was given to the petitioner an arrangement was arrived at between him 
and X under which he agreed to pay a sum of Rs. 12,000 to X on condition that 
the latter would abstain from competing for the contract. 

4. In the year of assessment, 1926-27. the petitioner's accoimts were exa- 
mined with a view to determining the income of the previous year. It was found 
that the sum of Rs. 12.000 referred to in the previous paragraph had been adjust- 
ed on October 1, 1925. to the credit of X. It is admitted that this entn' dees 
not represent a payment of cash but for the purposes of this case it is agreed that 
payment of the whole sum shall be taken to have been made on the date mentioned. 

5. In the assessment made upon X in the assessment year 1926-27 
this sum of Rs. 12,000 was brought into computation as a sum received by X 
in the year of account 1925-26. 

6. The petitioner claimed that this sum of Rs. 12,000 should be deducted 
in computing his income as being expenditure allowable under sub-clause (ix) 
of clai^e (2) of section 10 of the Act. The Income-tax Officer disallowed 
this claini on the ground that the expenditure “relates to the preliminary process 
of acquiring the contract and is not expenditure incurred in the year of account 
dunng the regular course of business.” The Income-tax Officer’s decision was 
upheld on appeal by the Assistant Commissioner. 

7. The petitioner now contends that the decision of the Assistant Com- 
missioner IS erroneous in point of law. His Vak-il has agreed to the submission 

of the following two questions as being those arising out of the order under 
section 31 : — 


(i) Whether the sum of Ks. 12,000 paid iu the year of account in the 
circumstances stated above was expenditure (not being capital ex- 
penditure) incurred solely for the purpose of eaniing the profits 
3md gams of the petitioner’s business, so as to be allowable as a 

deduction under section 10 '( 2 ) (ix). 

(li) Whether the petitioner should be declared not liable to tax on the 
above amount on the ground that the same amount was treated 
as income of the payee and was taxed in his hands. 

8. My opinion on the above two questions is as follows: 

whether the expenditure referred to is capital 
aSTht that it was not, because the money was spent 

hfd id not bv mlnf I" “‘h- words 

not, by means of this payment, acquire an asset. This contention aonear^ 

to me to overlook the distinction between “capitar* and “ipiU expend' » 
pie case of the 'Coimters of Warwick' StewAip Co., Lttl 

__ be cited a s authority for the view that capital expenditure 

(1) 8 Tax Cas. 652. 

(2) 5 Tax Cas. 171. 
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does not necessarily mean expenditure resulting in an increase of capital. It 
is further asserted that X, the payee, had no power to dispose of the contract, 
and therefore the payment cannot be said to have been made with the object 
of securing the contract. It was, however, admittedly made to eliminate com- 
petition and thus to enable the petitioner to obtain the contract. I am there- 
fore unable to see that this argument has any force. It is no doubt true that 
as a result of this payment the petitioner found himself in a position to derive 
increased profits, but the payment was certainly not part of the actual business 
operations by means of which these profits were derived. I consider tl'.at 
the payment was of a capital nature and that the question should be answered 
in the negative. 

(ii) The fact that a particular sum was taxed as a “revenue” receipt in 
the hands of X has no bearing on the question whether the same sum shmild 
be treated as “revenue” expenditure in assessing the petitioner. The answer 
to that question must depend, I consider, on whether the expenditure claimed 
is covered by statutory provision. My view therefore is that the deduction 
cannot be allowed on the ground on which it is here claimed. I may support 
this view' by citing a remark of Mr. Justice Rowlalt’s in the case of Thomas 

V. Richard Evans & Co., Ltd.{\) “The money that comes in may be 

capital expenditure of the person who pays it and income of the person who 
receives it.*’ 

Vere Mocket and L. S. Veeraraghava Aiyar, for the Assessee. 

M. Patanjali Sasiri, for the Crown. 

JUDGMENT. 

THE CHIEF JUSTICE. — The facts in this case are simple and raise 
a point in a very clean form. The assessees we.rc persons who used to tr> 
for and frequently obtain contracts from a large tea-growing company for the 
cartage of their tea down to Kodaikanal Road Station for entrainment. The 
contracts were made at a fiat rate which varied from year to year, so much 
per ton. In the year we are concerned with there was, and apparently there 
had been in former years also, a rival contractor who is referred to as X who is 
regarded obviously as likely to be a very dangerous competitor for the contract 
and in order to induce him not to compete the assessees paid him down a sum 
of Rs. 12,000. That they say they are entitled to recover as being expenditure 
not in the nature of capital expenditure incurred solely for the purpose of 
earning such profits or gains. The result w'as that as Mr. X did not compete, 
they had the whole field to themselves; they got the whole contract and were 
able by screwing up the figures in former years to make more profits than they 
would have done in those former years. As a matter of fact the probabiliU 
is that the extra profits they got just about squared with the Rs. 12,000 the\ 
paid to Mr. X. The principles that apply are contained in the statute of 
course and are much illuminated in our opinion by two cases, one in the 
of Appeal and another in the House of Lords in England to which we s la 
refer and which seem to us to explain in the clearest possible way the distinc 
tion between capital payments and expenditure not being capital, where it is 
conceded that in every case the expenditure is incurred solely for the pitrpose 
of earning the profits. I have reallv read the material part of the n lan 
Statute. It is section 10 (2) (ix) : “(2) Such profits or gains shall be com- 


(V 5 A.T.C. 314. 
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puted after making the following allowances” and the only one we are concern- 
ed with is sub-section (ix), “any expenditure ^.not being in the nature of 
capital expenditure) inourred solely for the purpose of earning such profits 
or gains.” The first English case to which I propose to refer is a case of the 
Cky of London Co'Htract Corporation, Limited v. Styles {\) in the Court of 
Appeal in 1887 before a very powerful Court consisting of Lord Esher, Bowen, 
LJ. and Fry, L.J. The first passage 1 am going to read.is'an observation made 
by Bowen, L.J. in the course of the argument and it appears to me to be as 
clear and sharp-cut a distinction as any to be found in the other cases. Iii 
that case the assessees took over a business of another company which had a 
number of unexecuted contracts on hand and the taking-over company paid a 
lump sum of money to the out-going company to obtain the benefit of those 
contracts and claimed it as a deduction. I^rd Justice Bowen in the course of 
the argument said this:— "You do not use it (that is, the money whjch had 
bought the contractual rights) 'for the purpose of your concern, (which 
nieans 'for the purpose of carrying on your concern’) but vou use it to acauire 

Similarly Lord Esher at page 244: "Here' is a clear statement 
that the difference between money expended in the year in order to earn income 

received in the year, and the income so received was £1 28 000 
bi'nYH that is the sum upon which income-tax is to 

profits P'"’" from those ne° 

profits so ai rived at any part of the capital which you so invested whether 

fo'^Durrh P^'^'^hase of the business which vou were obliged 

plain can be.” ^ ^ as plain as 

fzT TheTart^ J Lords, John Smith & Son v 

'ts price is the root ot the profits. The e'otirt 'helcl”tll 3 t fh' 
the rest of the aggregate price to acomr? the h 
were made in the^LiessfTe sumTas „ot oa“d 

already acquired, in order to carry it on anH ^ outlay m a business 

pense L an^xpe^se of ^rry,ng it on The Lm^ sT “ 

whole price paid, in cash oT ?n lomrt was a sum eTnl ‘h' 

employed as capital in the trade of the company, a^d "herefore L‘"‘7 k 1 

income-tax or excess profits <leduct- 

I only wish to refer just in passing to one other rac*. x„u‘ u • r 

the ship-builder and the buying of all the contracts ^Cou.iles, 

shtp Cotnpany v. Ooo It i<i thp 4 .* e ^OTTXHck Steam- 

judgment of Rowlatt.^’j.. a very great ^ aud^rhv "il * ‘‘ ^ 

i>e has specialised for i; many^^rs! T win LrouoTeT*"^ 

^ort point was this. The Steamship Company in questi™ had^“^' '’“i 
tne purchase of a steamshio on the verv ^ question had arranged for 
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built up. After about £30,0(X) had been paid to the ship-builders which was a 
very small portion of all that would ultimately have to be paid there was a slump 
in freights and the owners came to the conclusion that it would be impossible 
for them to carry on the business of running this ship as a freight-earning ship 
at any profit whatever and they therefore sought to get out of the liability for 
paying for a thing that in their hands would be perfectly useless. The £30, OCX* 
of course was gone but in order to get out of the contract they had to pay anothei 
£30,000 and the argument that found favour was that this was not a loss which 
could be brought into the profit and loss account, because although it is difficult 
to say, it resulted in any increase of capital or plant in the nature of capital to 
the ship-owners, it was incurred in relation to that part of their business. 

That being the state of affairs, what is the position here? Applying 
the one which, to my mind, is the easiest to apply, Bowen, L. J.s test, surely 
any plain man would say that this money was paid not for the purpose of 
working the contract but of getting it at all; it was the price that had to be 
paid to obtain the contract. This appears to us to answer the first question 
propounded to us and to answer it adversely to the assessee. In that view it 
is unnecessary to answer the second question. We therefore answer the first 
question in the negative confirming the decision of the Income-tax Commissioner 
and order the assessee to pay Rs. 2.'i0 bv way of costs to the Income-tax 

Commissioner. 

BEASLEY, J — I agree. 

MADHAVAN NAIR, J.— I agree. 


[233J IN THE HIGH COURT OF JUDICATURE AT ALLAHABaU. 
Before Mstice Sir Cedi Walsh, Kt. K.C. and Mr. Justice Iqbal Ahmad. 

[3rd February. 1928.] 

Assessee. 

Baghat Halwai 

/,^ome-tax Act (X/ of 1922), .9«. ^-^^^^sessee producing e^de^ 
sutbort of return— Emdence rejected by the hicome-taac 0 Steer and assessmei I 
JLimale from personal inspection-DeterminoHon of assessable income, if 
ZesL of iro-Proceedings under Ch. W if judicial proceedings. 

Where the Income-tax OSieer rejecung the evidence of the 

sable in^^^e j,„,„,i^,i„n of a fai, assessable income 

was one of 'fact. ^Assessment proceedings) are 

judicJp^Zs 

” ,:;r ;-srr "L'“ 

ttZTTZ^Zgarded IviZcZiiX oilght to lutve been taken 

In this case stated by the to issue 

IZeZhelsseLe on the ground that no question of Ksta arose. 
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Case [Miscellaneous Case No. 81 of 1928] stated under section 66 (2) 
of the Indian Income-tax Act (XI of 1922) by the Commissioner of Income- 
tax, United Provinces, for the opinion of the High Court. 

CASE. 

Baghat Halwii who keeps a sweetmeat shop returned his income as 
Rs. 700 ill the year ending March 31, 1927. When called on to prove- his re- 
turn, he made a sworn statement and produced three witnesses to give oral 
evidence in support of his return but did not produce any accounts as he does- 
not maintain any. The witnesses were three Brahmins, one a Pujari, the others 
writers of accounts in two shops. 

2. The statements of the assessee and his witnesses are contained in 
Appendix A.* The assessee swore that his sales amounted to Rs. 20 to Rs. 25 
per diem. The witnesses made estimates, one fixing Rs. 15 with Rs. 20, 25'or 
30 on the occasions of festivals, another Rs. 20, 25 or 30 with larger sums on 
special occasions, while the third stated that he had been at the assessee’s shop 
on a few occasions and had heard him say on three days that his sales amounted 
to Rs. 22, 21 and 25. The Income-tax Officer who along with the Assistant In- 
come-tax Officer had visited the shop and on the basis of his own observation 
there had estimated daily sales of Rs. 50 to Rs. 60, rejected this evidence be- 
cause it is evident from the statement of the witnesses that they have little 
or no idea of the assessee's business, or it they do they have attempted to mini- 
mise ^e sales,' and estimated the prohis lo have been Rs. 2,400, an assess- 
ment being made accordingly. 

3. The assessee appealed lo the Assistant Commissioner of Income-tax 

who rejected his appeal in the following terms: 

“In response to the notice under section 23 (2) he (the 

assessee) produced three witnesses in support of his return of income. Their 
evidence was not accepted by the Income-tax Officer and the reasons given oy 
him are clear enough from his assessment note. Two of the witnesses deposed 
in a manner which is in the highest degree incredible. No one goes 'about 
shouting what his daily income is. If the appellant did it must have been a 
preparation for the present case. When they heard him is not clear from their 
staternem. The third witness deposed to what he had seen in the appellant’s 
shop This need not Tiecessanly mean the gross sales. The oral evidence is 
therefore, inconclusive. Question then arises whether in the circumstances the 
Income-tax Officer was debarred from estimating tlie appellant’s income. There 
ts no provision in the Act to debar him from doing so. On the other hand the 
res^nsibihty as laid on him for estimating the profits of an assessee’s business 

manner possible. In the written arguments which have been furnish- 
his case it is stated that in a fiscal 

subject. In support of this statement is ck^d thrLf of ■' 
S'cmVlie cL‘:t;:l:i!TsLts"'s: were con^ide^.;- . 

the selling of sweetmeats is cxemot^ li " iiicome from 

^ot printed. estimates. An estimate is at 

4 E. & I. App. H.L. 100. 

IIJ— 7 
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tHe outside merely an approximation to what is believed to be one’s income 
and no question of benefit of doubt arises in making it. It was open to the 
appellant to produce definite evidence and when he failed to do so it®lvas 
equally open to the Income-tax Officer to estimate his income. In estimating 
the income he has had regard to the locality in which the business is carried 
on and apparently to the appearance of the shop. These are factors of consi- 
derable importance in making an estimate.” 

4. The petitioner Ijas now asked for a inference to the High Court on 
the following points of law : — 

(a) That die proceedings under Chapter IV consisting of sections 18 
to 39 are the ‘J-udicial proceeding’ and in face of oral evidence when there is 
none on the records to contradict the same, the Income-tax authorities are not 
empow'ered to disbelieve that evidence. 

(6) Tliat merely not keeping the accounts the persons cannot be dis- 
believed in face of their solemn declaration unless otherwise there is on record 
an}' proof to contradict the declaration of an assessee. 

(c) That the benefit of doubt is llie light of the subject and if the 
subject cannot be brought within the letter of law, he cannot be taxed and the 
assessee is not come to the letter of law and therefore cannot be taxed. 

5. The assessee has accepted the foregoing statement of the case. He 

was further asked whether he accepted the points of law as stated in the 

folfowing paragraph but he would prefer that the points of law should be as 
follows : — 

“1. Whether in view of the fact that the proceedings held under f'hap* 
ter IV of the Income-tax Act of 1922 are “Judicial Proceedings”, the Income- 
tax authorities are justified in relying on his casual inspection and in rejecting 
the whole mass of consistent statements on oath of witnesses produced by the 
assessee withooit describing the nature of his own inspection and without allow- 
ing an opportunity to the assessee to test the correctness of the conclusions 
arrived at by him, 

“2. Whether the Income-tax Officer is justified in making an estimate 
of the assessee’s profits on the basis of his own “observations” without draw- 
ing up and putting on the record an inspection note soon after the inspection, 
and without giving a chance to the assessee either to test its correctness or to 
explain it. 

“In case your honour does not agree with the view that the proceedings 
held under Chapter IV of the Income-tax Act are “Judicial Proceeding”, your 
honour may be pleased to split up ground (1) with the following two grounds — 

^1) Whether the proceeding held under Chapter IV of the Indian In- 
come-tax Act XI of 1922 are “Judicial Proceedings”, 

(2) Whether the Income-tax authorities are justified in relying on his 
casuah inspections and in rejecting the whole mass of consistent statements on 
oath of witnesses produced by the assessee describing the nature of his own 
inspection and without allowing an opportunity to the assessee to test the cor- 
rectness of the conclusions arrived at by him.” 

The points of law as stated by the petitioner appear to be argumentative 
and contain phrases open to objection. Moreover the points are fully covered 
by the questions of law which, in the opinion of the Commissioner, arise and 
which are stated by him. 
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6. These questions of law are: — 

(1) Was the Income-tax Officer, who relied on the evidence afforded 
by his own inspection, justified in rejecting the evidence produced by the as- 
sessee in support of his return, and 

(2) Was the Income-tax Officer justified in making an estimate of the 
assessee’s profits on the basis of his own observations? 

7. In the opinion of the Commissioner the evidence produced by the 
assessee is vague and of no value and the answer to the first question should 
be in the affirmative. The evidence obtained by personal observations is the 
most reliable evidence in the case of assessees who follow this trade and the 
Income-tax Officer would have failed to perform his functions properly if he 
had not used that evidence. The answer to the second question, therefore, 
should also be in the affirmative. 


JUDGMENT. 

While recognising the consideration of the Commissioner of Income-tax 
for the assessee, and his arguments, and his desire to be fair to the members 
of the public, and without intending any reflection upon his discretion in sub- 
mitting this case, we decline to issue notice, on the ground that no question of 
law arises. 

The controversy has arisen with regard to the profits of a sweet- 
seller, who keeps no Iwoks, and who in accordance with an admittedly correct 
notice issued to him did the right thing and brought up his witnesses, one of 
whom was a Pujari, and two were writers of accounts in two shops. They 
gave their view of the man’s daily income. At the most-, that can only be a 
matter of opinion. The Income-tax Officer did not believe them. He went 
and looked at the shop himself, or employed somebody to look at the shop, and 
tried to form an opinion as to the sort of business that was being carried on. 
He disagreed with the assessee and his witnesses. In other words, he did not 
believe their oral statements and formed an opinion from his own insp^.-ction, 
which, after all, is evidence. He thereupon determined the sum payable by the 
assessee, on the basis of an assessment of the total income of the assessee, taking 
into consideration the admission of the assessee and his witnesses, which the 
Income-tax Officer did not think went far enough, and the results of his own 
personal observation. The assessee is discontented with the result. Many tax- 
payers suffer from the same complaint. It is a pity, but it is often the case 
that they regard anybody in authority, and particularly the Income-tax Office^' 
as their natural enemy. As a matter of fact, it is sound tactics, when a man is 
the final tribunal of a question of fact on which you have to pay income-tax 
to humour him as much as possible, not to treat him as an enemy, but to try 
^d please him as you would a friend ; but in pursuance of this discontent he 
1^ argued and submitted to the Commissioner the view that the proceedin‘'*s in 
Chapter IV of the Income-tax Act are judicial proceedings. This is not a 
question of law, and the Income-tax Commissioner has rightly refused to state 

proceedings in the colloquial 
sense, bemuse the Income-tax authorities have to make up their minds iudi- 

assessee, between whom they stand 

not I. ^ facts as they can, into account, but they are’ 
pot. judicial proceedings m the strictly scientific sense of the term so L to 

‘"'>““al as to whether the ’gen'lemaji 
making the assessment has decided against the weight of evidence, or deeidH™ 
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fact of which there is no evidence, or has disregarded evidence which he ought 
lo ave taken into account. To open the door for one moment to such a con- 
tention would turn this Court into a court of appeal of fact with regard to every 
assessment in which the assessee was dissatisfied with the decision. 

Section 23 (1) and section 23 (2) deal with the two cases 

in which, on the one hand, the Income-tax Officer is satisfied with 

the return and in which, on the other hand, he is not satisfied 

with the retui-n. and in each case, after following the procedure 

laid down, he. and he alone, is to determine the amount of the 

assessment and the sum payable. It is a Question of fact of which he is the 
sole judge, and he must use his best judgment first to obtain, and secondly to 

weigh, the available evidence. Ti is to some extent a private inquisition, it is 

confidential, it is not suppiosed to be disclosed to the public, and it is certainly not 
open to review, especially because frequentlv, the Income-tax Officer is com- 
pelled to draw inferences and to consider evidence which might not be justified 
by the Evidence Act. For the very reason that it is a sort of private inquisition. 
Income-tax authorities are expected to be scrupulously fair to members d the 
public who treat them fairly, but there is a duty corresponding to the right, and 
if an assessee wants to be treated fairly the least he can do is to treat the 

Income-tax Officer fairly and lay the facts fully before him. There is no sug- 

gestion here of any departure from the procedure laid down by the Act. and 
the questions of law propounded by the Commissioner are really not questions 
of law at all. Anybody who has to decide a question of this kind, after a gtiasi 
judicial weighing of the evidence, is entitled to reject the evidence produced bv 
the assessee. As was once said in a. case by a well-known Judge in England, 
there is no rule of law compelling a Judge to accept evidence, even though it 
is uncontradicted, which' he believes to be a pack of lies. Similarly, provided 
the Income-tax Officer makes fair observation of his own in an honest attempt 
to arrive at a decision, he is perfectly justified in doing so and in acting upon 
it. The sooner it is understood that these are questions of fact, and questions 
of fact only and that the slightest attempt to open the door to appeals to this 
Court on what are alleged to be mixed questions of law and fact, but are really 
only questions of a fair figure of assessment, must be discouraged, the better; 
otherAvise we should be inundated, or the Commissioner would be inundated, 
with applications to state cases. We are clearly of opinion that no question of 
law' arises, and therefore we ought not to issue notice. Let the case be returned 
to the Commissioner. 


[234] IN THE HIGH COURT OF JUDICATURE AT LAHORE. 
Before Mr. Justire Harrison and Mr. Justice Dalip Singh. 

[6tl1 February, 1928.] 

Duni Chand . . Assessee.'^ 

V. 

The Commissioner of Income-tax. P-unjab and North- 
West Frontier Province. 

Income-tax Act {XI of 1922), Secs. 22 (4), 23 (4), 30, proviso and 
66 (2) and (3 ) — Estimate assessment under section 23 (4 ) — Assessee claiming 
to be 'tton-re^idefit op British India and hence not assessable — Appeal against 

*(1928) I.L.R. 9 Lah. 4(4; (1928) Lah. 864. 
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asscssntcut disanssed as tiot mahttainablt' — h'cjcroic called ov the flaiiu of non- 
asscssvbility and riijixi of ap/*c<i!. 

TVie asscssee in afpealhu/ against an assessment made under sectimi 
2^ (4) for faihtrc to comply nUtJi the terms of a notice 'under Sec. 22 (4) con- 
tended that he was not a resident of British India and hence was not assess- 
able at all. The Assistant Commissioner dismissed the appeal as not main- 
tainable and an application for a reference un<}er Sec. CC) (2) 7vas also refect- 
ed by the Commissioner. 

On an application under Sec. 66 (3) the Hicfh Court directed the Com- 
missioner to state a case on the fivo giieslions of Ia7v: (1) IVas the Assistant 
Commissioner hound to decide xvhethcr the asscssee 7cas or 7i.>ds not a resident 
of British India; (2) Does the pro7nso to .^ec. 30 bar an appeal o>it the ques- 
tion of Habilitv to assessment 7vhcn action has been ostensiblv taken under Sec. 
23 (4). 

Application [Civil Miscellaneous Application No. 350 of 1926] made under 
section 66 (3) of the Indian Income-tax Act (XT of 1922) to direct the Com- 
missioner of Income-tax, Punjab and North-West Frontier Province, to state a 
case for the opinion of the High Court. 

G. C. Narang, for the Assessee. 

Jagan Nath, for the Crown. 


JUDGMENT. 

HARRISON, J. The Income-tax Officer of the Hazara Circle, in the 
North-West Frontier Province, in a considered order held that one Bhagat Duni 
Chand was a resident of British India and carried on business at 
Haripur in the Hazara district. He thereupon served him with a noUce 
under section 22 (4) of the Act and, as he failed to comply with the terms of 
the notice, he made an assessment under section 23 (4) to the best of his judg- 
ment. From that assessment Bhagat Duni Chand appealed to the .Assistant 
Commissioner and took the ground that he was not a resident of British India 

lection assessment unde^ 

“PP^“'- Commissioner, in his turn, dis- 

r^ftisert ! . “PP ‘'’a‘ "O point of law arose 

refused to take action under section 66 (2) when asked to do so. 

Before us it is urged that Bhagat Duni Chand was entitled to an adjudi- 
cation by the Assistant Commissioner as to whether or not he is a resident of 
Bntish India in the sense in which the words are used in the Act Counsel 
for the Crown has relied on Benarsi Dos v. Commissioft^r of /nrou.e-for ( 1 ) 
but this ruling in our opinion does not advance the position at all. Granted 
that a man is an assessee and liable, therefore, to pay tax, and action is taken 

“"f" ^ and he cannot challenge the correct- 

sSl ri assessment or any other question incidental thereto.^ The question 
hll remains whether he is or is not liable at all. We. therefore direct the 
^mimssioner to refer the question of law with his opWon thereon thTLes- 

Duni Chfn7“* Commissioner bound to decide whether Bhagat 

to s cdl J"-*-’ '•«- the oro^4 


(I) 2 I.T.C. 170, 
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[235] IN THE HIGH COURT OF JUDIDCATURE AT ALLAHABAD 

Before JusUce Sir Cecil WaW,. Kt. K.C. and Mr. Justice AsMoort-h. 

[15th Februarv. 1928.) 

Messrs. Chhitar Mai Ram Dayal 

r . . Assessees 

advanc^'M’f'l'r •"'■''■'"7 on commission in various goods had 

JriZn off Z oertoin sums of money which weVe 

diture of that "fear'Zndef Sec ^10 ‘'(ITj " ^tsiness exfen- 

P^ct of {/avMPiite I ' Another clmm was mode in res- 

shner cHi the Officer, the Commis- 

the High Court ^ <^PP ^cation under Sec. 66(2) stated a case thereon to 

41 ^ Court refused to wjnr notice on the case to the assessee, as 

the two quesHons raised were questions of fact determinable hv the Jneome- 
tax authorities only. 

Case [Miscellaneous Case No. 138 of 1928] stated under section 66 (2) 
of the Indian Income-tax Act by the Commissioner of Income-tax, United 
Provinces, for the opinion of the High Court. 

CASE. 


Messrs. Chhitar Mai Ram Dayal are a Hindu undivided family whose 
income is derived from property and from the business which they conduct as 
commission agents and dealers in grain, sugar and other commodities. The 
income which they returned in the current year was Rs. 5,486 for the account- 
ing period Katik badi 15, S. 1982, to Katik badi 15, S. 1983, corres'ponding 
to November 1925 to November 1926. When their accoimts were examined 
the Income-tax Officer disallowed certain items of expenditure on the ground 
that that had not been incurred solely for the purpose of earning the profits 
and gains of the business (section 10 (2) (ix) of the Income-tax Act). 
Among the items disallowed were two amounting to (i) Rs. 7,403, composed 
of sums of Rs. 5,220 and Rs. 2,183 due from the munib and the gomastha 
of the business, and (ii) Rs. 55 described in the books as Diwali expenses, on 
the ground that “the assessee has advanced large sums to his munims and 
other employees to meet their marriage expenses etc. These amounts were 
not recovered, but for what reason it is not possible to say. At any rate 
the assessee does not appear to have made, any attempt at recovery. The item 
....is clearly inadmissible. ... Diwali expenses. .. .are inadmissible.” The* As- 
sistant Commissioner upheld the view of the Income-tax Officer on appeal 
The assessee now cl^ms a reference to the High Court on the ground 

"(i) That any .imount which was actually advanced to the employees 
in previous years and w ritten off in any subsequent year when the assessee 
thinks that the said amount is irrecoverable is a purely business deduction as 
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permissible bad debts under the provisions of the Indian Income-tax Act, XI 
of 1922. 

(ii) That every customary expenses to any of the nature and which are 
an obligation to an assessee is a purely business deduction under Indian Income- 
tax Act, XI of 1922. Therefore the item of expenses at the time of closing 
up yearly accounts is purely business expenses and an admissible expense imder 
the Indian Income-tax Act, XI of 1922.” 

A copy of the petition is attached (Appendix A*). The omitted portion 
relates to a point which the assessee has now withdrawn. 

2. It is necessary to state the facts regarding the various items at some 
length. The sums written off as bad debts on account of advances to the 
munib and gomashta consist of the items given in the extract from the ac- 
counts for the three accounting periods shown in Appendix B.* It will be 
seen that the pay of the munib is Rs. 60 per mensem and the pay of the 
gomashta Rs. 50 per mensem. But as the accounts show and as was admitted 
before me by the representative of the assessee, the practice is for the pro- 
prietor of the business to make advances in cash and kind to his servants at 
various periods and in the case of one of the advances to the munib it is 
admitted that the advance was made on account of a marriage in his family. 
The idea of the assessee, as admitted before me, was to maintain a hold over 
the munib and gomashta by means of indebtedness to the owner of the busi- 
ness. And it will be observed that the assessee wrote off certain amounts 
which were not time barred at the time of the assessment and for which he 
could have sued for recovei-y through the civil court. It will be further ob- 
served that the assessee did not write off the whole of the outstanding amount 
m the case of the munib but left Rs. 1,136 outstanding. The amount due 
from the gomashta was written off in lull. The assessee explains that he did 
not write off the total amount in the former case because he received jewellery 
valued at Rs. 1,136 from the munib and left the amount outstanding in order 
to give him an opportunity of redemption, but that he wrote off all the sum 
due from the gomashta because of a plea of inability to pay (^e copy of 
statement in Ap^ndix C’*'). The assessee does not carry on a money-lending 
business .although in the course of his general business he pays as well as 
«ceives interest on sums due from or to himself in the ordinary manner. He, 

^ advances to his servants as a money-lender and 

he further charged no interest on the outstanding amounts. 

3. The Diwali expenses which were disallowed by the Income-tax 
Officer comprise the items shown in Appendix It is clear that many ot 
ffie Items are in no way connected with the business, and before me the claim 
for set off was abandoned except as regards the sum of Rs. 33 which was paid 
to the servants of the firm on the occasion of the festival. These payments 

are a form of customary present on the occasion when the business year 
begins. 

4. The questions of law which arise are as follows: — 

(1) Ii) the circumstances stated, were the advances made to the 
munib and gomashta of the finn expenditure incurred for the eaminc of 
profits and gains of the business ? 


*Not printed. 
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(2) Was the expenditoire on customary presents made to the servants 
of the business on the opening day of the business incurred to earn the pro- 
fits and gains of the business? 

5. The Commissioner is of opinion that, as the amounts were admittedly 
advanced to give 'the assessee a hold on his servants and as some of the loans 
were of a distinctly personal nature, c.y., for a marriage as stated, the 
answer to the first question is in the negative. The answer to the second ques- 
tion in the Commissioner’s opinion is also in the negative. 

JUDGMENT. 

We have come to the conclusion that the questions raised in the case 
submitted by the Commissioner cannot really be said to be questions of law. 
We think it better that we should give our reasons. This is the second case in 
which we have refused to issue notice. We did so the other day on what we 
thought questions of fact, explaining why. and expressing our view that the 
Commissioner was dealing very reasonably with assessees by giving them 
every opportunity to obtain the opinion of the High Court, if it is at all legiti- 
mate to do so. We must, however, in the public interest discourage the notion 
that we sit under the Income-tax Act to decide cases stated by the Commis- 
sioner by way of appeal from findings of fact which do not satisfy the as- 
sessees. 

In this case the assessee claims that certain payments made to his 
Munib and Gomashta are payments incurred for the earning of his profits in his 
business within the meaning of section 10. The facts are these. The two 
employees are of course important men in the business of the assessee, who 
deals on commission in various goods. 'I'he assessee has lent money to his 
Munib and his Gomashta, as he says, for the purpose of keeping a hold upon 
them. One illustration of such loan was a loan to the Munib for marriage ex- 
penses. In one case the assessee went so far as to take security in the shape 
of jewellery from the Munib. The loans were made some years ago, and 
eventually the assessee had written them olT as irrecoverable, and he claims 
to be allowed these sums as expenses of his business in the year in which 
they were written off. He put his original argument before the Commissioner 
in a quite absurd form. He stated they were bad debts. Clearly it is impos- 
sible to treat them either in fact, or in law, as bad debts of the business. 
Bad debt is a commercial term for trade debts, and cannot include loans made 
to your own servants, which are entirely private matters, independent of the 
business. We think it would be a legitimate view that these payments to ser- 
vants were a trade expense -under section 10, if the Commissioner really thought 
that they were in the nature of increments to salaries^ such as perquisites, or 
food, which a man will supply to his servants in lieu of cash, but to make such 
perquisites, or payments part of the expense of the trade, they must be found 
by the Commissiuner to liavc been made without any intention to reclaim them, 
and must be claimed as an expense in the year when they were made. In other 
words, it is a questipn of fact whether flicse apparent loans are leally pait,of 
the wages,, or rewards of the servants at the time when they were made. We 
are of opinion that this is a pure question of fact, and that the Income-tax 
Officer, the Assistant Commissioner or the Commissioner are the only tribunals 

to determine them in each case. 
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The other claim on which the assessee asks for a case to 
be stated as a point of law is a claim to take credit for certain 
Uiwali expenses in the nature of payments to his servants at Diwali 
at the commencement of tlie business year. Here again it is a question 
uf fact whether these payments are mere gifts, or acts of charity, or whether 
tliey can be reasonably found to be payments necessarily made by the assessee 
as part of his servants’ wages in order to secure the services of his servants 
during the year of assessment in the trade or business. This is a question 
of fact, which must vary in each establishment according to the amount of the 
payment, the manner in which it is made, and the contract, if the Commissioner 
is satisfied that there is one, under wliicli it becomes payable. If it is a mere 
gift, it is clearly not an expense in connection with the trade. The Commissioner 
must determine the question as a question of fact, and this Court his no right 
to attempt to lay down any directions as to how such questions ought to be de- 
cided. Under the circumstances, we think it right not to. issue notice. 


[236J IN THE COURT OF THE JUDICIAL COMMISSIONER, NAGPUR. 

Before Mr, Findlay, Judicial Commissioner and Mr, Prideaux, Additional 
Judicial Commissioner. 


[15th February, 1928. J 

Messrs. Bansilal Abirchand, Rai Bahadur . . Assessees* 

V. 

The Commissioner of Income-tax, Central i’rovinces and 

• • Referring Officer. 

Income-tax Act {XI of 1922), Xec. U — engaged in several lines 
of b^ness Adoption of special method of account keeping — Accowits not 
clos^ and balance of profits and loss struck every year — Ascertainment of profit 
ojf loss only when transactions m o particular line ccase^Assessments on this 
basts for a number of years~~No notice by the Income-tax Department disapprov- 

Eligible keeping- 




The assessee carrying on business inter alia as a stock jobber and dealer 
tn uipous comtnodUies, Jiad been adopting for a number of years a 
special method of keeping accounts. The acc<wnts in respect of each line of 
bt^ness were not closed each year, striking the balance of profit or loss at the end 
every year but the figures were carried forward from year to year as book 
the final gains or loss being ascertained at the end of the period when 
tra^^ttons tn ihaf particular line of business cease. In the yLar 1925-26 
tfie ^sessee rwlw had been hitherto assessed on the basis of his spectal account 

iit KTLfcWH ' <^^out 6 lakhs of rupees shown in his accounts as losses 

account keeping basis when it showed a profit re- 

y year ana thati the sums clatmed represented tn reality the losses n-f 
pretnous years-.whon they ought to have been claimed. ^ ^ ^ 

'*(1938) 24 N.L.R. 76; A.I.R. (1928) Nay. 102. 

10 ’ ^ 


i 
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Held, that until the Income-tax authorities acting under the proviso to 
Sec. 13 issued specific orders disapproving of the assessee's system of account 
keeping as an unsiiitabU or improper one and directing the adoption of a differ- 
ent method of account keeping, the assessee was entitled to be assessed and to 
claim the set off for loss on the basis of his special method of account keeping. 

Chengalvaroya Chetty v. Commissioner of Income-tax, Madras, 2 l.T.C. 
14 and Subramanyam Chetty v. Commissioner of Income-tax, Madras, 2 l.T.C, 
365, Referred to. 

Case [Miscellaneous Judicial Case No. 60 of 1926J stated under Sec. 
66 (2) of the Indian Income-tax Act* {XI of 1922) by the Commissioner of 
Income-tax, Central Provinces and Berar, for the opinion of the High Court. 


CASE. 

Rai Bahadur Sir Bisessardas Daga. A'/., of Nagpur, proprietor of the 
firm of Rai Bahadur B^nsilal Abirchand, who has business in several places in 
India including Burma, has put in an application under section 66 (2) of the 
Indian Income-tax Act requesting that reference be made to the High Court. 
He states as: — 

1. The applicant has not been allowed the following deductions in arriv- 
ing at his really taxable income: — 




5,01,200 Loss on New Great Eastern Mill shares. 

48,831 Loe»s on account of the closure of the grain busi- 
ness at the Jubbulpore shop. 

3,564 I>o. Uo. in respect of Katni shop. 

22,676 Loss in respect of the value of wheat of the 
Jubbulpore shop. 

8,129 Dharmada receipts needlessly included in the 
income. 

6,874 1 Prosecution charges. 


32.191 


10,000 

6.33.465 


Bad debts in respect of the business of the 
assessee’s shops. 

Combination expenses incurred by the business at 
the Madras shop. 


Para. 2. 
Para. 3. 


.. 3 . 

. 7. 


M 4. 


.. 5. 

,, 6 . 


10 . 


2 Was the Commissioner justified in disallowing the first three 
mentioned in paragraph 1 on the ground that the assessee should have closed his 
accounts in respect of the aforesaid transactions every year, ascertained losses 

and claimed the same annually? 


3. That the method of accounting regularly employed by the assessee 
being to incorporate in his head office accounts, only such accounts as sub- 
mitted from time to time by his several branches after a 
therein gets closed on the final disposal of the entire commodity of that busi- 
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ness and it becomes possible to strike the profit and loss account thereof, was 

not the Commissioner bound to hold : — 

(i) that the losses claimed above appertained to the year when they were 

incorporated in the head office accounts, and 

(ii) that the assessee was as a matter of right entitled to set them 

off against the gross profits, to ascertain his taxable income? 

4. That since as a matter of fact no yearly accounts of profits and^ losses 
were made of the aforesaid transactions and that the accounts were in fact made 
in the year Sambat 1980-81. was not the Commissioner bound to hold 
that the aforesaid losses appertained to the 'previous, year’ for which the return 
was submitted? 

5. In view of the fact that the winding up of the shops at Jubbulpore 
and Katni had proceeded up to a date that actual!}' fell in the year Sambat 1980-81 
though the shops stopped doing actual trade in 1979-80, was not the assessee 
within, his rights in ascertaining his actual loss at the end of the winding up an.d 
claiming the same in accounting year? 

6. Was the Commissioner warranted in disallowing the loss on hypo- 
thesis that the loss, if any, to the assessee must be held to have occurred as 
soon as his shops stopped trading or doing business in I 97978 O and that the loss 
so suffered could not be set off against the income arising in the Sambat year 

1980-81? 

7. Was the Commissioner justified in assessing the value of the stock 
of wheat bags at the Jubhulpore shop admittedly purchased in 1979-80 or in 
previous years, at a rate of Rs. 20 per ba^, at the market value of each such 
bag at the opening of the previous year of 1980-81 and thus under-value the 
price of the said opening stock by holding that each bag was then only worth 
Rs. 10 as per that market value ? 

8. Is the Commissioner warranted in ruling that the money actually 
spent in the purchase was not the point and that the assessee was bound to find out 
and (^rry forward .to the year 1980-81 the loss on these wheat bags on finding 
their worth at the end of the year 1979-80? 

9. Is the Crown warranted in resisting the claim of the assessee for 
the recognition of the loss on the said wheat stock to the extent of Rs. 22,676 
on the ground that the loss that could be found out on adopting process of 
accounting suggested in the above ground should have been deducted in showing 
the income in the return for the Sambat 1979-80? 

10. In view of the undisputed fact that the assessee holds in trust for 
charities the Dharmada Fund the receipts of which in the year of accounting 
were Rs. 8,129, is he not entitled to claim that these receipts should not be deemed 
to be a part of his taxable income according to the principles of section 4, clause 
(3) of the Indian Income-tax Act? 

U. Was the Commissioner warranted in holding without any evidence 

that the Dharmada Fund admittedly set apart for several generations by the ns- 

sessee's firm and utilised for the purposes of charities that ‘Mt is merely a 

matter of convenience that the firm sets apart certain capitkl hut the nature of 

the transaction is only personal because nobody can compel him to spend the 
money in a particular way*^ ? 

accounts of the assessee were held to have been kept 
o^ the mercantile system and since the account books were duly, examined by 


60 


BANSILAL ABIRCHAND, RAI BAHADUR v. 


p ^ authorities who actually found that the items aggregating to 

Rs. 32,191 were definitely wntten off as irrecoverable bad debts, were^the 

Income-tax authonties justified, either under the Indian Income-tax Act or 

he rules made thereunder, in demanding from the assessee further information 
in regard to the historj’ of these debts? 


• j Commissioner warranted in ignoring at the stage of the 

mdgment the mfomation of the bad debts supplied by the assessee 

n a nst which was filed along with the appeal memo, on the ground that the 
same was not signed and verified? 

14. Assuming that signing and verification was necessary, was the Com- 
missioner not bound to_ return the same for amendment with a view to get 
the technical flaw set right, especially when he heard the asscssee’s agent'at 
four heanngs and discussed on the merits of that written information? 

* t, j Commissioner right in holding without any evidence that 

the debts are so old that the amount had become irrecoverable long ago’? 

^ 16. In view of the fact that the assessee did not deem it necessary hv 
any circumstances to consider these outstandings as bad debts till the time 
when he wrote them off on their appearing to be irrecoverable as the account 
books would show, is the Commissioner warranted in holding that these debts 
deserved to be considered as losses the moment thev became more than three 
years old and could not be recovered in a court of law in view of the law of 
limitation of British India? 


17. Is not the assessee entitled to treat the prosecution charges of 
Rs. 6,874 as a business expenditure, in view of the fact that these prosecutions 
were indisputably undertaken for tracing the property of the assessee*s shop 
and incidentally for bringing the offender to justice? 

18. Is not the assessee warranted in claiming the combination charges 
of Rs. 10,000 as an expenditure necessary for commanding greater facilities 
and better business touch, with a view to gain higher profits as well as to keep 
down losses with the assistance and good-will of the other traders in the 
Madras market? 


T refer the points of law mentioned herein for the decision of the learned 
Judges of the High Court excepting those referring to items Rs. 6,874 and 
Rs. 32,191 (which are allowed by me by taking the case on my revision file) 
and to item Rs. 10.000 which, as T shall show, is based on a question of fact. 


IT. FACTS OF THK CA.SK. 


I would first like to give the facts of the case as briefly as I can. 
The applicant closes his accounts on Diwali day. On his accounts for Sambat 
1979-80 he was assessed on an income of Rs. 14,12.943. For assessment during 
the year 1925-26 he made a return of a loss of Rs. 13,92,272 based on his account 
for the year Samvat 1980-81. i.e., ending in Diwali 1924. Return being not 
accepted, accounts were looked into and among other items disallowed were 
the ones mentioned in para. 1 of the application for reference. 

Item Rs. 5,01,200.— The applicant has some dealings in share market 
transacted at his Bombay branch. He had been purchasing and selling shares 
of several companies and therefore calls himself a stock-jobber. He started 
purchasing shares of the New Great Kastem Mill in Samvat 1977-78 and this 
business has been continued till Samvat 1980-81. In this interim shares had 
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been purchased and sold and though accounts of each Samvat are recorded 
separately, the balances are never struck at the end of every Samvat. in 
Samvat 1980-81 the accounts are said to have been finally closed because not 
one share of this company remained with the applicant. He claimed a loss of 
Rs. 5,96,668. But as this loss was sustained in transactions taking place over 
as many as four years it was not allowed. Rs. 95,468 on account of inter^t 
charged on capital was allowed as it was accounted for elsewhere, and the 
net loss of Rs. 5,01,200 was disallowed. If accounts of the “previous year 
only (Samvat 1980-81) were to be looked into, there was an actual profit of 
Rs. 24,314 over the transactions taking place in this year. But my predecessor 
in his order of appeal^ dated the 4th June 1926 owing to his leniency did not 
take this into consideration and simply disallowed the loss in question aftei 
obsei-ving that the accounts of the “previous year*’ only were to be taken into 
consideration. The total disallowance should have been Rs. 5,25,514. 

Item^ Rs. 48,831 and Rs. 3,564. -The grain shops at Jubbiilpore and 
Katni under the applicant’s branch at Jubbulpofe were started more than ten 
years ago. They were closed at the end of Samvat 1979-80 because, as explain- 
ed, no profit was obtained out of them. There was no grain left in these shops. 
If. there was any loss on them it should have been returned and claimed in the 
assessment 0^1924-25 based on the accounts of the year Samvat 1979-80. The 
applicant's contention is that the accounts were not settled because the Munim 
had died and because some debts remained to he collected. He says that the 
accounts were settled finally in Samvat 1980-81 and therefore they are claimed 
as accruing in that year. The two losses occurred in the shops at Jubbulpore 
and Katni, respectively. 

Item Rs. 22,676, — At the Jubbulpore shop 2,227 bags of grain had been 
lying from 3 ’ears' before. There had been no transactions in these during the 
year Samvat i980-81. The applicant valued the opening stock at Rs. 20 per 
bag, t.r., at the purchase price paid years ago. The valuation by my predecessor 
was made at Rs. 10 per bag which was the price prevalent at the beginning of 
the account year (previous year). Hence the difference, fc., Rs. 22,676 was 
disallowed. It seems the assessee is seeking to carry forward losses from one 
year to another (or to be assessed on a balajice of several years’ profits and 
losses) which the Income-ta.\ Act does not permit. Tn this case the pi*ofit or 
loss in each year should have been ascertained by valuing closing stocks at the 
market price or the cost price whichever was less and by this method only 
could the profit and loss of each year be ascertained and allowed or disallowed 
in that year. The value of the closing stock in one year should iiave been 
carrietl forward us ibc value of tlie opening slock in the next year. The profit 
or loss in eadi year with which the Income-tax Department is concerned can 
only be the difference between the value of the opening stock in that year ainl 
the price at which it was sold. 

Item Rs, 8,129. — This item consists of as many as 11 items referring 
to 11 different shops. It is shown as- inierest paid on amounts set apart by appli- 
cant’s predecessors for charitable purposes and that it is utilised for such objects 
only. It seems as if it was a matter of convenience that this arrangement has 
been ordered at the different shops and that such items are shown as interest 
on the capital invested for charitable purpose. After all, the applicant himself 
IS the owner of the money. He has created no trust in it, nor can anybody 
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compel iiim to spend the money in any particular way and as such the items 
claimed as interest paid on investments were disallowed. 

Item Rs. 10,000. — This was the amoiinl alleged to have been paid to 
money-lending Marwaris of Madras where the applicant has a branch, with the 
object of keeping the rate of interest on loans made, as high as possible. Tt 
is alleged tliat the Marwaris had formed an association with this object and that 
this amount was paid to them. Tt is therefore claimed as a business expendi- 
ture because higher rate of interest was expected to he obtained. My predeces- 
sor disallowed this expenditure for the reason “unless we know exactly what 
was the object of this payment and bow it was actually spent bringing in 
higher profits, we cannot accept this payment”. Tt is. therefore, a question 
of fact whether such aii expenditure was really niet to gain higher profits or 
not and as this was not proved the expenditure could not he allowed. 

ITT. OPTNTON. 

Para. 2 of the appUcafia-n. — T beg to think that the disallowance of the 
first three items mentioned in paragraph 1 of the application for reference has 
been correctly made because of the law requiring the tax to be levied “on pro- 
fits and gains of the previous year only” (section 3 of the Income-tax Act). 
The assessee cannot be allowed on the excuse of his accounts remaining un- 
settled for number of years, to claim assessment on the average income made 
on the whole transaction; for that would mean taxing him on the averages of 
incomes and losses of that period. The law requires each year’s income or 
loss to be taken into account. 

Para. 3 of the application. — (f) The iosses claimed could not be held to 
appertain to the year when they were incorporated in the so-called head office 
accounts, for they did not actually appertain to that year as shown above. Tn 
the account year. Samvat 1980-81, there was a gain in the share-market tran- 
sactions and no loss in the grain shops at Jubbulpore or Katni. The losses re- 
ferred to the previous years and could not therefore be allowed in the account 
year. 

(ii) For reasons given above the assessee could not set off this loss 
against his other taxable income. 

Para. 4 of the application. — This question seems a repetition of what is 
said above and, for reasons given above, I submit that this issue also requiies 
to be answered in the negative. 

Para. 5 of the application. — An assessee must render accounts of eacii 
year separately. He may wind up his business any time he likes but the gains 
or losses of each year have to be taken into account in that year, and, as admit- 
ted by applicant, the Katni and Jubbulpore shops closed for business purposes 
before Samvat 1979-80. There was no loss incurred in these shops after that. 
No such loss therefore could be allowed m the accounts of Samvat 1980-81. 

Para. 6 of the applkation.—\'or tins too T have given my opinion al>ove. 

Para. 7 of the application.— question does not definitely make mention 
of th*e facts. The words “purchase<l in 1979-80 or in previous years” leave very 
much in doubt as to the year in which bags numbering 2,227 were purchased. 
They were not purchased in Samvat 1979-80 but they were purchased in 1978-7.) 
and as such they had already been over a year old on the first day of the previotis 
year”. Samvat 1980-81, Tf they were purchased at Rs. 20 per bag two years 
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before, surely their value had depreciated in the year preceding the “previous year" 
and on the first day of the "previous year" their value should have been taken 
to be the one prevalent on that date which has been authoritatively found to bo 
Rs. 10 per bag. The valuation made by the Department was therefore correct 
for the purposes of finding out the profit or loss of the year in question. 

Para. 8 of the appikatian.—i have given my arguments against this 
issue above and would beg to repeat that from each years accounts profits and 
gains have to be found out and to that end valuation of stock every yeai is 

necessary. 

Para, 9 of the application . — My reasons for this too are given in para. 8 

above. 

Para. 10 of the application.— Ix. is denied that the applicant holds in trust 
for charities, the Dharmada fund. It is the applicant s own doing and there- 
fore it cannot be called a trust, nor is its income exempt under section 4 (3) (*) 
of the Income-tax Act. 

Para. 11 of the applkation.—l beg to submit that the finding given in this 
respect by my predecessor seems correct. 

Paras. 12 to 17. — Not referred as these items Rs. 32,191 and Rs. 6,874 
have been allowed in revision. 

Para. 18 of the application . — It was a question of fact as to whether the 
amount in question was or was not spent to gain higher profits as well as to 
keep down the loss with the assistance and good-will of other traders in the 
Madras market and as the applicant has failed to prove tliis he cannot ask for 
a reference on this point. 

G, L. S-ubhedar and P. R. SrinitiH'ati, for the Assessee. 

Rai BaJuxdur D. N. Cliaudhari, for die Crown. 


JUDGMENT. 

1, This is a reference by the Commissioner of income-tax under section 
66 of the Indian Income-tax Act, the non-applicant being the firm of Messrs. 
Baiisilal Abirchaiul, R. \\. Bankers, the niaiiagiiig proprietor of which is Rai 
Bahadur Sir Bisessardas Daga. 


2. The non-applicant has becMi assessed to iiiconic-tax for the year 
1925-26. His income-tax in certain resiKcts iias been assessed on the profits 
of the previous year. The nun-applicant linn owns branches both in and outside 
the Proviiice and indulges in various kinds of business, besides that of bank*- 
ing proper. Ihr linn owns considerable property at various places and shares 
in a number of permanent partnersiiips and the like. 

3. Five questions have been referred for our opinion: 

(i) Whether Uie loss of Rs. 5.yi,2(X) said to have been incurred on 
New Great Easteni Mill shares and claimed in the year under assessment 
should have been allowed to the non-applicant; 

(ii) Whether the loss of Rs. 48,831 on account of the closure of the grain 

business at the Jubbulpore shop should have been similarly allowed to the non- 
applicant; 

(iii) Whether a similar ifss of Rs. 3,564 in respect of the Katni shoo 

should have been allowed to the noa-rapplicant ; ^ 
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(iv) Whether a loss of Rs. 22,676 m respect of the value of the wheat ol 
the Jubbulpore shop should have been allowed to tlie non-applicant; and 

(v) Whether Dharinada receipts amounting to Rs. 8,129 were iinpiu- 
perly included in the income of the non-applicant. 

4. The first three questions mentioned above admittedly stand or fall 
together, the same principle being involved in connection with the question of 
whether or not these losses could be properly claimed by the non-applicant in llie 
year under assessment. In paragraph 2 of the Assistant Commissioner’s report 
of the 15th February- 1926 a fair enough description is given of the method adopt- 
ed by the non-applicant in ..^nnection with the items we have mentioned above. 
In the case of stock jobbing business and the like it has apparently been the prac- 
tice of the non-applicant to adopt a somewhat special method of keeping accounts. 
There are two such obvious methods : one to spread the profits or losses over 
the whole term of years in which transactions occurred,, or to take final losses 
or gains at the end of the period when the transactions completely cease. 

5. In the case of the New Great Eastern Mill shares the non-applicant 
adopted the latter method. From 1977 onwards up to the year preceding as- 
sessment the non-applicant had been dealing comparatively largely in these 
shares. Transactions both of buying and selling had taken place but in the 
year on which the non-applicant’s income is based he remained without a single 
one of these shares in his possession. For the first time, therefore, then, the 
total loss involved in the dealings as regards these shares was claimed by the 
non-applicant as a set off for the purposes of income-tax assessment. 

6. The Assistant Commissioner of Income-tax in paragraph 2 of his 
order, dated the 15th Febi*uary 1926, was of opinion that the non-applicant 
should have closed his share account during each of the years in which tran- 
sactions in this Mill shares took place. He pointed out that the fact of the 
non-applicant hoarding up his account of these shares for several years 
was apparently inconsistent with the principle underlying section 3 of the 
Income-tax Act. The Assistant Commissioner’s argument in this connection 
may be put in a nut-shell as follows: — 

“The assessee did not close his accounts annually, but carried the whole 
thing as a book balance and accumulated the loss of three or more years in 
this year’s account. This is not allowable by the Income-tax Law, as his 
accounts ought to be closed every year and the loss should be claimed every 

7. The Commissioner of Income-tax in dealing with the assessee’s appeal 
was also of opinion that the method of account adopted by the latter was not 
permissible. He held that the loss on these shares claimed by the assessee cwld 
not be regarded as the loss of the previous year but represented m reality the loss 
of various previous years in which the book balances had simply been carried 
forward without any actual striking of a profit or loss in any of the intervening 


years 


8 The guiding provision of law in this connection is to be found in 
section 13 of the Income-tax Act. That section lays down that “income, profits 
and gains shall be computed in accordance with the method of accounting regu y 
empfoyed by the assessee : provided that if no method of accounPng has been 
rSly employed, or if the method employed is such that, in the opinion 
Qf^the^ Income-tax Officer, the income, profits and gams cannot pro- 
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perly be deduced therefrom, then the computation shall be made upon such basis 
and in such manner as the Income-tax Officer may determine.” 

9. Turning to paragraph 35 of the Instructions regarding the Income- 
tax I-aw and rules to be found at page 97 of the Income-tax Manual, the possi- 
bility of assessing the non-applicant in accordance with the system of account 
he has adopted, is clearly adumbrated in the last sentence of the 1st paragrapli 
of Instruction No. 36. For our own part, we are wholly unable to see why the 
non-applicant should not be allowed to claim the losses in question under the 
system of account adopted by him. If that system of account is considered by 
the Income-tax Officer as an unsuitable or an improper one, he can issue specific 
orders in the matter under the proviso to section 13, but until he has done so, 
we are of opinion that the system of account adopted by the non-applicant 
should, in the meanwhile, have been accepted for the purpose of assessment 
of income-tax in the year under assessment. It seems obvious that whether 
the book system of account adopted by the non-applicant is a desirable one or 
not, no profits can eventually escape taxation thereunder, although possibly the 
Income-tax authorities might in any particular case have to wait a long time 
before receiving profits. Curiously enough, the Income-tax Commissioner, in 
his order dismissing the non-applicant’s appeal, has, to all intents and purposes, 
admitted that in connection with these shares the non-applicant must have 
incurred losses in previous years — losses which were admittedly not allowed for. 
In the year under assessment the Income-tax Commissioner calculates that there 
was an actual gain of over 24,000 rupees as regards the dealings in these shares, 
but he with ‘a generosity, which is perhaps unusual in the case of Income-tax 
authorities, did not take this profit into account for the simple reason that he 

could not at that time of day allow the non-applicant for the losses in the pre- 
vious years. ^ 


10. A very pertinent circumstance in connection with the question we 
have to decide is the fact that the non-applicant has, in at least two cases, 
the Birla Jute Mills and the Hukumchand Mills, been admittedly taxed on petty 
profits derived from these shares in the preceding years— profits which were 
arrived at on precisely the same system of accounting which is now objected to by 
the Commissioner of Income-tax. In the case of these shares, the account was 
similarly finally struck after the last batch of shares had been disposed of and 
the net profit as shown in the year, on the basis of which the assessment of 
income-tax was made, was included in the non-applicant’s income for the pur- 
pose of assessment. It has been urged on behalf of the non-applicant that die 
proper procedure for the Commissioner was, under the proviso to section 13 of 
the Income-tax Act, to have given the non-applicant due notice that, in his 
opinion, the mcome could not be properly deduced from the method of accounting 
^ploy^ and t^t a different method of accounting would have to be adopted, 
it, has been urged in this connection that a question of estoppel arises and, while 
we are of opinion that there is no question of the doctrine of estodpel as a 
mere rule of evidence applying, it does seem to us that the doctrine of equitable 
estoppel necessarily arises m the circumstances of the case. The Commissioner 
tL has for other purposes, vis., the Hukumchand Mills and Birla 

for purposes of estimation of profits, precisely the same 

case of New 

III t c^e^'Cntary principles of justice and equity and, in reality, 
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amounts to saying that an assessee’s income in any given year is what he has 
made out of a profitable branch of business but that, at the same time, any loss 
made in another absolutely analogous branch ol his business should not be 
taken into account in determining what his assessable income is. 

11. We see, moreover, that considerable difficulty is likely to arise in the 
method of accounting which the Commissioner of Income-tax considers should 
have been adopted by the assessee. He apparently desires the assessee in each 
year to estimate his losses on the stock of shares in question. Any such system, 
it seems to us, might prove a highly unsatisfactory one. The market prices of 
shares on the stock-exchange vary immensely even from day to day and any such 
system based on the idea of arbitrarily closing accounts on a certain date might 
prove a highly artificial and unsatisfactory one. Under the applicant’s system 
of keeping account, assuming it to be carried out in a business like, thorough and 
straightforward fashion, it seems to us inevitable that actual losses or gains as 
regards the stock or shares in question over the whole set of transactions con- 
nected therewith will be definitely known when the transactions in these have 
ceased for good and all. Indeed, from aiuuher )>uim of view, it woukl seem 
impossible in any given year in the case of shares like these to arrive at any 
reasonable or proper estimate of profit or loss incurre<l for the simple reason that 
it is impossible to estimate at their proper value whatever shares concenied the 
holder may still have in his hands. We have already a]lude<l tr> the fact that 
the Commissioner of Income-tax estimated that a profit of l<s. 24, (XX) odd had 
been made on these shares in the Sambat year 1977-78, but this estimate seems 
to us a purely artificial one for the simple reas<n* that, in appraisii>g the shares 
on hand, the Commissioner of Income-tax took their value at the price of the 
last transaction which occurred therein. Under the conditions then j>revailing 
as regards such shares, any such value might be artificial and very far from 
the truth, and the method adopted is an extremely arbitrary one. Unless and 
until, therefore, the Commissioner of Income-tax sees cause to insist under '►ec- 
tion 13 of the Indian Income-tax Act on the assessee empkiying another method 
of accoimting, we are of opinion that, having regard to the provisions of section 
24 of the Indian Income-tax Act, the assessee was entitled to claim a <lebil lor 
the loss incurred on these New Great Eastern Mill shares. As we have infint- 
ed out, it is clear that in connection with otlier shares the Commissioner accept- 
ed this method for the purpose of calculation of gains, and the priiKiple laid 
down by Coutts Trotter, C. J., and Krishiian, J., in Chengah’oraya Chclli v./ 
Commissioner of Income-tax, Madras,{^\) seems to us to be fully apjdicable 
to the present case: cf. also Subramaniam Chettiyar v. Commissioner of In- 
come-tax, Madras {2). We would, therefore, answer the first question referred 
to us in the affirmative. 

12. Coming to the second question, c.y., the loss of Ks. 48,831 incurred 
on account of the closure of the grain business at the Jubbulpore shop, precisely 
the same considerations apply and the same lemark applies to the loss of 
Rs. 3,564 in respect of the Katni shop. 

13. The fourth question referred for decision is whether the loss of 
Rs. 22,676 incurred in connection with the value of bags of wheat at the Jubbul- 
pore shop should have been allowed. At the beginning of the account year the 




(1) 2 I.T.C. 14. 

(2) 2 I.T.C. 365. 
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non-applicant found himself with 2,227 ba^s on hand and took credit for these 
at the actual price he had paid for them, wz., Rs. 20 a bag. The Commissioner 
dl Income-tax, however, only allows Rs. 10 a bag, as he finds that in the 
year in question that was their actual market vakie. If the Commissioner of 
Income-tax is correct ki his estimate of the value it fpllows that, in the preceding 
year or the previous one, the non-applicant must have incurred a loss of Rs. 10 
per bag in connection with the said stock. Admittedly, this was never claimed 
and, as the assessee had in previous years neither showed profits nor claimed 
losses on this stock, we are of opinion that every consideration of justice and 
equity required that the stock should be valued at the original price paid by 
the assessee for it, if we are to arrive at a really correct and not an arbitrary 
calculation of his profits or losses in connection with this branch of the busi- 
ness. It is not disputed that the same system of accounting was, mutatis mutan- 
dis, adopted in connection with this item as applied in the case of the first three 
items we have dealt with above and for the same reasons we would answer the 
fourth question referred to us in the affirmative. 

14. The fifth question stands on a different footing. The suggestion on 
liehalf of the non-applicant is — vide the statement of his agent made on 
30 — 7 — 26 that these Dharmada receipts really refer to a trust fund and should 
be excluded from the income. The item in question is made up of 11 items 
referring to 11 different shops. It is shown as interest paid on amounts set 
apart by the non-applicant’s predecessors for charitable purposes and it is alleg- 
ed that it is only usetl for such purposes. We are wholly unable to see that 
real elements of trust are present therein. Very obviously, the non-applicant 
can, by an oral or a written order at any moment, completely alter the nature 
of this/ fund and can. in short, abolish the Dharmada system if he so desires. 
The management, its nature and the distribution of the proceeds are entirely 
within* his own volition and no one can compel him to spend the money in any 
particular way. We agree with the Commissioner of Income-tax that this 
amount has been properly included in the income. We, therefore, answer the 
first four questions referred to us in the affirmative and the fifth question in the 
negative. In other words, as regards the fifth question the Dharmada receipts 

amounting to Rs. 8,129 were properly included in the income of the non-appli- 
cant. 

15. As regards costs, the non-applicant has succeeded in the main and 
we accordingly order the applicant to bear his costs which we assess at Rs. 250. 


[237] IN THE HIGH COURT OF JUDICATURE AT LAHORE. 

4 

Before Mr. Justice Harnson and Mr. Justice Dalip Singh. 

[21st February, 1928.] 

Mohamad Farid-Mohamad Shafi , Assessee* 

V. 

The Commissioner of Income-tax, Punjab and N.W. Frontier 

Province. 

Income-tax Act {XJ of 1922), Secs. 33 and 66 (1). (2) and (3)-As- 
sessment by Cammustoncr under Sec. -^S-Ap plication to High Court, for re- 


♦A.I.R. (1928) Lah. 701. 
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ference rejected cls not maintainable — Isme of demand notices wrongly headed 
under Sec. 29 — Subsequent application to High Court for reference — If com- 
petent. 

In respect of an assessment made by the Commissioner of Income-tax 
under Sec. 33 of the Act, the asscssee after unsuccessfully applying to the 
Commissioner under Sec. 66 (1), moved the High Court for a reference and 
the Court rejected the same as not maintainable. Subsequently on the issue 
of a demand for tax by the Income-tax Officer headed as under Sec. 29 describ- 
ing the assessment as falling under Secs. 23 and 35, the assessee again applied to 
the Commissioner for a reference on the legality of the demand as well as, on 
other points alrecdyj rejected. The Commissioner agreeing with the assessee that 
Sec. 45 and not Sec. 29 applied to the case offered to return the reference fee and 
refused a reference on the other points. 

On an application to the High Court for an order directing the Com- 
niissioner to state a case on the other points. 

Held, that the error of the Income-tax Officer in quoting Sec. 29 would 
not give any special jurisdiction to rcagitate the points previously raised and 
refused to be referred. 

Application [Civil Miscellaneous Application No. 451 of 1927] under 
section 66 (3) of the Indian Income-tax Act (XI of 1922) for an order direct- 
ing the Commissioner of Income-tax, Punjab and N. W. Frontier Province, to 
state a case for the opinion of the High Court. 

I. G. Sethi, for the Assessee. 

Jaggan Nath Aggarwal, for the Crown. 


JUDGMB.NT. 

Acting under section 33, Income-tax Act, the Commis^oner assessed the 
present petitioner to an additional sum of Rs. 6,000 odd. The petitioner pre- 
Lted an application under section 66 ( 1 ) asking to have «rtain points of 
law, which he alleged arose, referred to the High Court ^ the Commis- 
sioner declining to take action, an application was made to this Court which 
was rejected by a Division Bench, an order^ being passed to the effect that 
whatever power the Presidency High Courts might have of compelling a le- 
ference under section 66 (1). this High Court had 

action taken by the Commissioner was taken under section 33, no relief cou d 
be given. After this decision had been announced a notice of demand was 
issued by the Income-tax Officer to the petitioner for the recovery of the 
amount so assessed. This was described and headed ** 

the assessment was described as falling under sections 23 and 33, the decision 
having been under section 33. On receiving this demand the petitioner paid 
the money and then applied to the Commissioner to refer not only the qu^es- 
tion of the legality of the demand but also all the other points which he had 
unsuccessfully attempted to agitate before. The Commissioner gave a finding 
that section 29 did not apply and had wrongly been referred to oy tne Income- 
tax Officer. He pointed out that action should have been taken under Ch. VI 
and referred to section 45. He then offered to return the deposit as he had 
decided the only point involved in favour of the petitioner. 

•Reported as 2 I.T.C. 430. 
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The petitioner has now come to this Court again and contends that be- 
cause section 29 was wrongly invoked and wrongly quoted by the Income-tax 
Officer, the door is somehow opened which was formerly closed, and he is 
entitled to agitate all the points contended on the previous unsuccessful appli- 
cation, and this because the error committed by the Income-tax Officer in some 
curious way creates a new and special jurisdiction under section 66 (1) to 
deal with points which normally could only reach this Court if referred under 
section 66 (1), inasmuch as they arise out of an order passed by the Com- 
missioner under section 33. 

We are of opinion that the decision of the Commissioner was right and 
that section 29 was w'rongly used. As we agree with him. there is no question 
of our granting leave to refer the question on which we do agree. We are of 
opinion that the other points cannot be agitated now, any more than they 
could be agitated before and that no special jurisdiction has been cicated by 
the error of the Income-tax Officer in quoting section 29. 

We, therefore, dismiss the application. No order as to costs, as Rs. 100 
have been deposited and not repaid. 


[238] IN THE HIGH COURT OF JUDICATURE AT LAHORE 
Before Mr. Justice Harrison and Mr. Justice Dalip Singh. 

[21st“February, 1928.] 

Messrs. Rattan Chand Dunichand of Guru Bazar, Amritsar . . Assessees* 

V. 

The Commissioner of Income-tax, Punjab and N.W. Frontier 

Province . . Referring Officer. 

Income-tax Act {XI of 1922), Secs. 22 (2) and 23 (4 ) — Return form 
sent with columns no-t filled — ** Blank*' written against **tcftal" column — Cov- 
erifig letter:' disputing assessability — If a valid return — Assessment under Sec. 
23 (4), validity of. 

Where an assessee served idith a notice under Sec. 22 (2) of the Act 

returned the form signed, without any date, with all the various columns left 

blank, with the world "blank” written against the item ** total” and accompanied 

by a covering letter in which if war explained that no business was carried on 
in Amritsar, 

Held, that the assessee zaas assessable under the previsions of Sec. 
23 (4) as having failed to make a return. 

Case [Case No. .34 of 1927] stated under section 66 (3) of the Indian 

Income-tax Act (XI of 1922), by the Commissioner of Income-tax, Punjab 

and N. W. Frontier Province in compliance with the order of the Hieh Court 
dated 23rd June 1927., 

CASE. 

Broodway Ag. C. I., and 

Mr. Justice Bhxde) dated the 23rd June 1927, I am required to state a case on 
•(1928) I.L.R. 9 Lah. 188; A.l.R. (1928) Lah. 944. 
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a question of law arising out of the facts given in paragraph 1 of the order, 
which, for convenience of reference, I reproduce in extenso. 

The firm of .^^essrs. Rattanchand Dunichand have certain premises in 
the Guru Bazar in Amritsar. They have also business in Kashmir They 
were served with a notice under section 22 (2) of the Income-tax Act calling 
upon them to furnish a return of their incomes. They signed a prescribed form, 
and refraining from making any entries in the various columns, wrote the word 
^lank’ against the item ‘total’. This retum was sent by them to the Income-tax 
Officer with a covering letter, in which it was explained that they carried on no 
business in Amritsar and received no income at that place, and that the writing 
of the word Tjlank* on the prescribed form meant that the firm in Amritsar had 
no income of any kind whatsoever. The Income-tax Officer then issued a notice 

under sub-clause (4) of section 22, calling upon them to produce 
all their accounts in connection with their business. This notice was issued 
on the 15th of August 1925, but was not sci*ved. A similar notice was issued 
on the 9th of September 1925, but was served on a wrong person with the 
result that another one had to be issued on the 12th September 1925, of which 
service was duly effected. A member of the firm appeared before the Income- 
tax Officer, and there made certain statements to the effect that they kept no 
accounts of any dealings they might have had in Amritsar and that the main 
accounts m any case were in Kashmir. After further time had been given by 
the Income-tax Officer, (and it may be that another notice was issued calling 
for account books regarding which there is some question,) the Income-tax 
Officer treated the case as a "no return case" and made the assessment under 
section 23 (4). This assessment was appealed against and ultimately taken 
up to the Income-tax Commissioner who was asked either to review the pro- 
ceedings, or under the provisions of section 66 (2) of the Income-tax Act, 
refer certain questions of law to this Court. The Income-tax Commissioner 
held that there was no question of law involved which could be referred to this 
Court, with the result that. Messrs. Rattanchand Dunichand have moved this 
Court for a mandamus under the 3rd clause of section 66". 

2. The question that I am required to refer is: — 

"Whether a ‘return’ such as was made in this case, namely, the signing 
of a prescribed form without any date, with all the various columns left blan.k 
and the word ‘blank’ written against the item ‘total’, accompanied by a cover- 
ing letter such as has been referred to above, is “no return" for the purposes 
of assessment under section 23 (4)”. 

3. The return in question was famished under section 22 (2) of the 
Income-tax Act, which states that it should be “in the prescribed form and 
verified in the prescribed manner” and set forth the assessees’ “total income 
during the previous -year". The retum is blank except for (a) the word 
‘blank’ written on para 1 against the heading “total income", mid (b) the de- 
claration on the same page being signe.d. The declaration is not dated and 
does not state the year to which it relates. All, therefore, that was declared 
was the name of the declarer and, the fact that, for some unspecified period, 
the declarer’s income was "blank". In a covering letter it was explained' tilat 
a blank return way sent "on the reason that firm named Rattanchand Dunichand 
at Amritsar (i.e. the petitioners) is a branch of the firm named RattaiKhand 
Rakhamal at Kashmir", and it was added that the 'duty' of the Amritsar bust- 
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ness was "to purchase goods and send lo Eashmir for sale, where, profit on 
goods is earned in the regular course of business. Further duty of this firm 
is to pay off debts, and do nothing else, i.e., no sale business is carried out 

here”. 

Finally, after explaining the "duties ’ ot the Amritsar business, the letter 
concluded by challenging the validity of the notice issued under section 22 (2) 
and by offering to submit any further inlormalion required. As to this offer, 
it may be noted that, inspite of notices under section 22 (4), the petitioners 
subsequently refused to produce the accounts (.'f either their Kashmir business, 
or pf- certain brokerage done by them at Amiitsar. It is also^ to be noted that 
the letter does not state to what year the return relates; nor does it give any 
of the particulars required by the return. The first omission is, by no means, 
unimportant, as it might invalidate a prosecution under section 52 of the Act. 
Even, therefore, if the letter is regarded as an itilegral part of the return, the 
particulars required by section 22 (2) were not furnished. 

4. That these particulars might have been funiished, is clear from the 
petitioners* application, dated the 17th March 1926, under section 33 of the Act. 
Paragraph 2 of this application gives a detailed profit and loss account of the 
business done at Amritsar. This account includes the following items: — 

(p) Rs. 2,085-3-3, received by the Amritsar business by way of per 
cent, commission on the goods supplied from Amritsar, and 

{b) Rs. 200, an estimated figure of the brokerage income of L. Duni 

Chand. 

These items clearly constitute income and should have been entered iti 
the return. The annual value of a residential house at Amritsar, in which th-a 
petitioners admittedly had a share, should also have been declared in accord- 
ance with note 4 in the relum. Simiiariy, figures should have been given 
for the whole business done at Amritsar, as required by note 5, for the busi- 
ness was done in British India, and any profit arising from it was liable to 
taxation under section 4 (1) of the Act. If it is contended that no profit arose 
from the/ business, the necessary figures should still have been given to enable 
the Income-tax Officer to judge whether the business was done at a profit or at a 

loss, or whether, owing to the special circumstances, neither profit nor loss arose 
or accrued in British India. , 


5. The omission of one of these items might possibly not have invali- 
dated the return, but the omission of them all is tanUmount to submitting no 
return at all. It is definitely stated in section 22 (2) of the Act that the 
return must be "verified in the prescribed manner", and set forth "total income 
during the previous year." For a return to be valid in the prescribed man- 
ner it must state the year to which it relates, and for total income to be set 
forth, clearly some figure must be given when business is done. In this case 
on the petiuoners* own showing, business was done amounting to nearly a lakh 
but no figures were given m either the return or the covering letter and 
the return itself did not state to what year it related. The Income-tax* Offi- 
rer, therefore, had no alternative but to make the assessment under section 23 
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in the negative, it is doubtful whether the petitioners will benefit, as the as- 
sessment was made under section 23 (4;, not only because they failed to make 
a reiurn. hut also because, as stated above, they failed to comply with the 
notice issued under section 22 (4 ) for the production of the Kashmir and 
brokerage accounts. 

6. copy of this reference was sent to the petitioners, in two letters 
dated the 13th August and the 19th September, they asked that certain addi- 
tions should be made. This 1 have declined to do, as none of them seemed to 
me to touch any relevant question of fact. 1 attach a copy of the correspon- 
dence in case it is desired to refer to it. 

MeMr Ciuind Mahajan, for the Assessees. 

LmIq Jagan Nath Agganval, for the Crown. 

JUDGMENT. 

Ihe question referred to by the Income-tax Commissioner is as fol- 
lows : — 

\Vhether a ‘return’ such as w’as made in this case, namely, the sign- 
ing of a prescribed form without any date, with all the various columns left 
blank and the word ‘blank’ written against the item ‘total’, accompanied by a 
covering letter in which it was explained that the firm in question carried on 
no business in Amritsar, is ‘no return’ lor the purposes of assessment under 
section 23 (4) ? 

Section 22 (1) says that “the principal officer of every company shall 
piepare a return, in the prescribed form, which is sent to him by the Income- 
tax authorities and verified in the prescribed manner, of the total income of 
the company during the previous year”. 

Counsel contends that, in the first place, the w'ord ‘blank’ must be read 
as having a totally different meaning from that to be found in the dictionary, 
that it means ‘nil’, that the absence of tne dale is wholly immaterial as it is the 
business of the Income-tax department to look up the register and other papers 
and find out the year referred to in the notices and fill up the lacunae, that 
the signature on the form together with the verification somehow supplied the 
missing details and made the form no longer a blank form, but one sufficiently 
filled up to be a ‘‘return". The word ‘‘blank" is explained in the Oxford 
Dictionarj' as “not written or printed on (of paper) (of document) with space 
left for signature or details". Blankness is the negation of any entry and how 
that which is blank can be said to constitute a "return” containing all or .any 
necessary facts, figures and details, appears to us impossible to understand. 
In our opinion this form was, what it said it was, a blank form and the writing 
of the word ‘blank’* merely emphasized and drew attention to the fact that 
nothing had been shown in any column and that the verification was mean- 
ingless as verifying nothing at all. .But counsel urges, the covering letter 
must be read with this blank form and, it the necessary figures are to be foubd 
in that covering letter, it may be sgid that the necessary return has been made 
in the prescribed, form, the information there called for having been supplied- 
Even if tlie view" were accepted we find that the covering letter does not supply 
the informaiionr‘7et alone supplying it in the prescribed form. . .It merely chal- 
lenges the rights of the Income-tax. Officer to call for a return at all and docs 
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not say that the addressee had no assessable income. Even if we read 
together, therefore, as counsel would have us do, we find that there had " 
return in the prescribed form and that the action taken by the Income-tax Officer 

was quite correct. 

We answer the question accordingly and hold that there has been no 
return. No order as to costs; Rs. llX) iiavc already been deposited by the 
unsuccessful petitioner and have not been returned. 


[239] IN THE HIGH COURT OF JUDICATURE AT LAHORE. * 

Before Mr. Justice Harrison ani Mr. Jusiice Dalip Singh, 

[23rd February. 1928.] 

N. D. Radha Kishen and Sons of Rawalpindi . . Assessees. 

V. 

The Commissioner of Income-tax, Putijab and NAV. Frontier 

Province •• Referring Officer, 

Income-tax Act {XI of 1922) 3Vc5. 10 (2; tw), (i/i) and (vii) and 66 (2) 
and (Z)— Machinery and plant not used in business in accentnt year — Depreciation 
and obsolescence claims, if alloivablc — “Used for the purposes of the b^isiness , 
meanmg of— Reference to High Court on specified points^Assessee’s right to 
raise other points not referred — Jurisdiction of the High Court. 

The expression “used for the purposes of the business” in Sec, 10 (2) 
(iv) means used for such purboses during the accounting year and consequent- 
ly the allowance for depreciation under Sec. 10 (2) (vi) is inadmissible in 
respect of buildings, machinery, plant etc., remaining idle and not actually used 
by the assessee in his btesiness during ihe account year. 

Likewise the obsolescence jllowance under Sec. 10 (2) (T/ii) can he 
claimed only in respect of machinery or plant actually discarded in the ac- 
counting year, 

IVJtere on an application under Sec. 66 (2) of the Act asking for a 
reference on five specified points, the Commissioner stated a case in respect 
of two points atid declined to refer the other points. 

Held, that in the absence of an application under Sec. 66 (3) within 
the prescribed time, the assessee was not entitled in the case stated by the 
Commissumer to raise ihe disallowed points. 

Case [Case No. 17 of 1927] stated under seHion 66 (2) of the Indian 
Income-tax Act (XI of 1922) by the Commissioner of Income-tax, Punjab and 
N. W. Frontier Province, for the opinion of the High Court. 

CASE. 

'In ah application dated the 20th May 1926 I was asked by the peti 
tiohers Jtb review their assessment for 1925-26 under section 33 and, alterna- 
tive. -to refer ‘a number of points to the High Court. By my order dated, the 
fiSth Obtober 1926 assessable income was reduced from Rs. 23^824 to Rs. 21,145. 
iniev>peiliti<mers-'We!Je then asked- whether they wished any point (referred .to 
^igbi^sur^^'Th^ replied -asking me to . refer 5 points, which are ^^ct- 
ifiediwdmjhdrdeiwo^Tthe 22nd- December. Three ol these points I declmed to 

wwo 
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refer for reasons given in that order. The remaining two each involve a 
question of law which the petitioners agree should be referred in the follow- 
ing terms : — 

,(o) Do the words “used for the purposes of the business”, which oc- 
cur in section 10 (2) (tv) of the Income-tax Act and admittedly govern section 
10 (2) (vi), mean that an allowance tor depreciation is inadmissible in res- 
pect of buildings, machinerj', plant, or fumituie not actually used by the as- 
sessee in his business during the accounting year in question? 

(b) Is an allowance admissible under section 10 (2) (vii) of the Tn- 
Qome-tax Act in respect of machinery or plant which owing to its having become 
obsolete is discarded before the beginning of the accounting year in question? 

2. The first question arises out of the fact that in 1920 the petitioners, 
who have a motor-car agency at Rawalpindi, bought a Thomycroft car for the 
purposes of their business but never used it in their business, as they found it 
was too costly to run at a profit. In connection with the assessment for 
1925-26, a claim for depreciation on the car was rejected on the ground that 
the car was not used in the business in 1924-25, the accoimting year in question. 
A similar claim for depreciation in regard to machinery was rejected on the 
ground that, though previously used in the petitioners’ business, it was not so 

used in 1924-25. 

2. These facts are not in dispute, ll is admitted that the machinery 
was not used in the accounting year and that the car, though bought for the 
business, was never used in it. It is further admitted tliat the words “such build- 
ings, machinery, plant or furniture” used in clause (vi) of section 10 (2) are 
buildings, machinery, plant or furniture referred to in clause (tv), and tliat the 
words “used for the purposes of the business” used in clause (iv) goveni the 
buildings, machinery, plant or furniture referred to in botli clauses. But it is 
claimed that, as it is not expressly stated that they must be used in any parti- 
cular year, depreciation is admissible irrespective of whether tliey were used in 
the accounting year or not. 

4. In this view I do not agree. Section 10, to which both these clauses 
belong, is governed by section 3, a charging section which states that tlie as- 
sessment to be made each year “shall be charged in respect of all income, pro- 
fits and gains of the previous year”, ijub-sccdon (1) of section 10 states 

that income-tax “shall be payable by an assessee in respect of the profits 

ox gains of any business carried on by him”, and sub-section (2) adds that 
“such profits or gains shall be computed after making ’ certain allowances which 
are specified. As the profits or gains to be taxed are those of the previous year, 
it follows automatically that the allowance to b^ set off against those profits or 
gains must also relate to that year. Any other view would opposed to the 
ordinary principles of accountancy which require tliat expenditure incurrM m 
one yw shall not be set off against the profits or gains of another year. This, 
no doubt, explains why in none of the 9 sub- clauses of the sub-section is it 
stated that the allowance in question is only admissible if the expenditure hw 
been incurred in the previous year. An*l this limit of time must, I think, apply 
throu^out tfie section wherever the question of time arises. Had a wider limit 
been intended, it would presumably have been specified. If this view is conwt 
it follows that the words “used for the purpose of the business mew tot the 
buUdiogs, machinery, etc., must have been used for the puiposes of the busmess 
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in the previous yean I would, therefore, answer the first question in the aflfw- 
mative. 

5. The second question is analogous to the first, '^ree Overland 
which had been used by the petitioners as taxis, were admittedly discarded 
fore 1924-25 (the accounting year) on the ground that they were obsolete. 
Though discarded, they have not actually been sold. In 1924-25 they were put 
up to auction but no bid was received for them, and they are sai<V to w 
still lying idle on the petitioners’ premises. The question is whether m me 
circumstances an allowance is admissible under clause (v»0 section 10 {2} 
in the assessment for 1925-26 which is based upon the accounting year 1924-25. 
Oause (vii) states that an allowance may be given “in respect of any machi- 
nery or plant which in consequence of its having become obsolete, hqs been sold 
or discarded”. As in the first case, it is claimed that as no specific period is 
mentioned, the allowance is admissible at any time after the cars have been 
discarded, irrespective of when this occurred. For the reasons given in dis- 
cussing the first question, I consider that this view is wrong and recommend 
that the question, as it stands, should be answered in the negative. 

6. A ruling in these terms will not prevent the claim for obsolescence 

t^ing admitted when the cars are finally sold, for when this occurs the peti- 
tioners will be entitled, under clause of section 10 (2), in the assessment 

made on the income of the year in which they are sold, to the balance of depre- 
ciation the difference between the original cost and the total depre- 
ciation allowed up-to-date) less the sum for which they are sold, however small 
this may be. So far, therefore, as the present 6laim relates to discarded plant, 
it is belated, and so far as it Elates to plant that may hereafter be sold, it is 
premature. 

Des Raj Sawhney, for the Assessees. 

Lah Jaggan Nath Aggarwai, for the Crown. 

JUDGMENT. 

I 

A reference has been ,made by the Income-tax Commissioner in the fol- 
lowing terms: — 

(oc) Do the words “used for the purposes of the busineM'^ whicli 
occur in section 10 (2) (n^) of the Income-tax Act and admittedly govern sec- 
tion 10 (2) (i/i), mean that an allowance for depreciation is inadmissible in 
respect, of buildings, machinery, . plant or furniture not actually used by the 
assessee in his busine!ss during the accounting year in question? 

(&} Is an allowance admissible under section 10 (2) (■z^V)' of the 
Income-tax Act in respect of machinery or plant, which owing to its having 
become obsolete is discarded before the beginning •of the accounting year in 
question? 

The reference was agreed to by the petitioners. The view taken by 
the learned Commissioner is that the words “used for the purposes of the buu- 
ness’* mean that buildings, machinery, etc., must have been used for the 
poses of die business in the accounting year. He points out that this follows 
from the cardinal principle underlying whole of this Act. Theitur is impos ed 
pn diC' profits or g^ins of the previous year, and it follows naturally and 
logi^y 'that any deduction claimed must also be on account of diat laoe 
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period of time. In section 10, which Jeals with this matter, there is no dis- 
tinct reference to the period, but where an allowance has to be made which 
covers a longer period, or which may only be ascertainable in a later year, a 
definite proviso is inserted to meet the case. The machinery in question re- 
garding which a deduction was claimed was not used for the purposes of the 
business during the \iear in question. Counsel contends that though not used 
the machinery depreciated from lying idle. WhetJier it did so or riot it appears 
to us that the allowance is granted not for depreciation as such but for de- 
preciation as a consequence of the eaming of income or while employed in the 
earning of income. Once it is conceded that the machinery in question lay 
idle, there is no question of such earnings. 7he answer, therefore, to the first 
question is that the words "used for the purposes of the business” mean 
used for such purposes during the accounting year. 

As regards the second question, we are only concerned with the actual 
reference made, and we have no hesitation in holding for the same reason as we 
have given in deciding the previous question, that the claim on account of dis- 
carded machinerj' can only be made regarding machiner)' actually discarded 
in the accounting year. 

When applying to the Commissioner tor a reference under section 66 
(2) the petitioners claimed the reference to three other questions, all of which 
the Commissioner declined to .refer and gave his reasons at length for doing 
so. The time limit prescribed for action under section 66 (3) has expired, 
and counsel contends that because there has been a statement of a case refer- 
ring the other two points, this opens the door lo the discussion of the remain- 
ing three and entitles him to ask for a decision thereon. He contends that 
there is no such thing as partial statement of a cast and that any points alleged 
by him to arise in his application to the Commissioner are automatically 
before us in virtue of the Commissioner having referred one or 
more of such points. We are wholly unable to agree with this contention. 
In our opinion we are seized with such questions and such questions only as 
are raised by the Commissioner, and if the petitioners were not satisfied with 
his reference, it was open to them to apply within the prescribed time under 
section 66 (3). This they have not done and have lost their remedy, and 
\ye decline to go into any of the remaining questions raised in the application. 

We answer accordingly. No order as to costs as a deposit of Rs. 100 
has been made and has not been refunded. 


[240] IN THE HIGH COURT OF JUDICATURE AT BOMBAY. 

Before Sir Amberson Marten, Kt., Chief Justice and Mr. Justice 
Blackwell. 

[23rd February, 1928.] 

Bai Dhanbai Dadabhai Kanga • • Assessee. 

The Commissioner of Income-tax, Bombay • ■ Referring Officer. 

Income-tax Act {XI of 1922), Sec. Assessee* s acemmis made up 

according to financial yiear — Refund applicalion in respect of dvOidends Cohi- 
puiation of the period of limitation therefor — “Year** in Sec. 50, if means 
^calendar* year, or * financial* year. 
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Where an assessment for the year 1926-27 was made on the income of 
the assessee’s ^'pret^us year'\ the fmanctal year ending with the 31^/ March, 
1926, the period of '‘one year” prescribed in Sec. 50 of the Act ought to 
computed from the \st April 1926 and consequently a refund application made 
on the 22nd March 1927 in 'respect of dividend in a limited company payable 
to the assessee on the 2\st October 1925 ivas within time. 

Case [Civil Reference No. 23 of 1927] stated under section 66 (1) of 
the Indian Income-tax Act (XI of 1922) by the Conimissioner of Income-tax, 
Bombay for the opinion of the High Court. 

CASE. 

Under section 66 (11 of the Income-tax Act, 1922, (hereinafter re- 
ferred to as the Act), I have the honour to submit meo motu for favour .of 
your Lordships’ decision, the question of law set out in para 3 below relating 
to the interpretation of section 50 of the Act which has arisen in connection 
with certain proceedings for granting refund of income-tax before the Income- 
tax Officer, E-Ward, Bombay City. 

2. Facts of the Case. — These are very simple. The above-named Dhan- 
bai Dadabhai Kanga of Bhikoo Mansion 623 Parsi Colony, Dadar, Bombay, 
applied to the Income-tax Officer, E-Ward, Bombay, for refund under section 
48 (1) of the Act on 22 — 3 — 1927 in respect of a dividend declared on 
20 — 10 — 1925. While this case was pending the Income-tax Officer received 
another application on 7 — 9 — 1927 for ref-und under section 48 (3) of the Act 
on account of tax deducted at sour<:e on 29 — I — 1926 on interest on securities 
from one Mr; J. P. Dastoor of No. 1, NesbiL Road, Mazagaon, Bombay. In 
the case of Am^atlal M. Gandhi v. Comm^sioner of Income-tax, 
Bombay (1) which I had referred to your Lordships in 1924 it 
was decided on 14 — 4 — 1925 that in the case of a dividend, tax was 
t ' be taken as recovered on the day it wns declared. Now if we interpreted 
the word *year’ m the phrase “from the la^l day of the year in which the 
tax was recovered” in section 50 of the Act as meaning a calendar year bc- 
^nning from 1st January, an application for refund on account of a dividend 
declared in October 1925 should have been made by 31st December 1926 at 
the latest because the calendar year in which the dividend was declared ended 
on 31st December 1925 and a year from the end of that ytur would bring us 
to 31st December 1926. Hence the application made on 22 — 3 — 192/ for re- 
fund on the above dividend would he time-haned. If, however, we took this 
v-ord war' to mean the financial year commencing from Isi April, the divi- 
dend declared in October 1925 would fall in the hnancial year from 1 — 4 1925 

to 31 3 — 1926 and one year from the erid of that would mean 3! - 3- -1927. 
Hence the claim put in on 22nd March 1927 would be in time. In the second 
case, however, where interest on securities was paid on 29th January 1926 after 
eduction of tax at source that day, if we took year’ to mean the calendar year 
beginning from 1st January, one year after the expiry of the calendar year 19^ 

m which the interest was drawn would bring us down to 31 12 1927. 

Hence, the claim made in September 1927 for refund of tax deducted while 
paying this interest would be in time. If, however, we took the word ‘year* 
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to mean a financial year, the interest paid in January 1926 would fall in the 
^ncial year 1^1925 to 31-3-1926 and a year after its expiry would 

II t Hence the application made for refund in 

Septeml^r 1927 would be time-barred. Hence raking the word ‘year’ to mean 

a ea endar year, case No. (1) would become time-barred and case No. (2) 

would be in time. If we took it to mean a hnancial year, case No. (2) would 

1^ time-barred and case No. (1) in time. TI^p meaning of this word ‘year’ 

Income-tax Officer referred the matter to me 
^d as this word is not defined in the Act and as the settlement of a large num- 
l^r of cases of refunds depends on the decision of this question, I have thought 
I ter to get your Lordships’ esteemed opinion in the matter under the 
powers vested in me in section 66 ( 1 ) of the Act. As regards these refund 
cases, the amount of refund involved in each case is generally very small but 
their number is large. As by far the largest numl>er of refundees is from the 
I^est classes not liable to tax at all, any om of them would hardly ever 
think of paying a fee of Rs. 100 and calling for a reference to the High Court 
under section 66 (2) of the Act. Hence, for the sake of justice, I have thought 
It a ht case to take action meo rrw/v under section 66 (1) of the Act. 

3. Question for decision of the High Court : — The question of law for the 
decision of your Lordships is as under: — 

Whether the word ‘year’ in the phrase “from the last day of the year 
in which the tax was recovered” in section 50 of the Income-tax Act, 1922, means 
a financial year beginning with 1st April or a calendar year beginning 'with 
1st January, 

4. Opinion of the Commissioner :^\s section 66 (1) of the Act re- 
quires me to give my opinion while forw'ardmg -the reference to your Lord- 
ships, I beg to state as under: — 

5. The question for decision is as regards the interpretation of section 
SO of the Act which is as under: — 


50. No claim to any refund of income-tax under this Chapter shall 

be allowed, unless it is made within one year 
from the last day of the year in which the 

tax was recovered** 


limitation of claims for refdnd. 


We want the meaning of the word ‘year’ in the phrase underlined above. 
The word ‘year’ repeatedly occurs in the various sections of the Act but has 
not been defined in it. Turning therefore to the General Causes Act, (X of 
1897, India), its section 3 (59) runs as under; — 

“3. In this Act, and in all Acts of the Governor General in Council and 
Regulations made after the commencement of this Act, unless there is anything 
repugnant in the subject or context, 

(59) ‘year* shall mean a year reckoned according to the British calendar.” 

The Indian Income-tax Act, 1922, is an Act of the Governor General in 
Council. Hence the above definition of the word ‘year’ applies to it unless there 
is anything repugnant in the subject or context. We will have to see therefore 
whether there is anything repugnant in the subject or context as far as section 
50 of the Act is concerned and if there be nothing repugnant to the subject or 
context, the word ‘year* therein must mean a year reckoned according to the 
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British calendar, i.e., a year commencing fj'om 1st January and containing 365 
or 366 days as the case may be according to the above calendar. 

6. A consideration of the "subject or context” means our having an 
eye on the whole of the Income-tax Act with particular reference to its Qiapter 
VII wherein this section 50 occurs and which applies to refunds. 


7. " Before tax can be refunded, it must be recovered by or on belialf 
of Government and there are two methods of doing this vis., (1) by direct as- 
sessment under section 23 or 44 (B) (2) and (2) by deduction at source 
under section 18 (2) and (3). Before, however, either assessment or deduc- 
tion of tax can be enforced, the rate or rates at which it is to be levied must be 
laid down by the Legislature as required by the charging section 3 of the Act. 
These rates are prescribed for a year only and until they are laid down for a 
particular year, all the provisions of the Income-tax Act remain ineffective fox 
it. They are laid down each year by the Finance Act pertaining to it which 
remains in force for one year only commencing from 1st April and ending on 
tlie following 3Ist March. Thus for the current financial year 1927-28 

^ 1927 to 31 — 3 — 1928), the Finance Act, 1927, enacts as under: — 

“Income-tax for the year beginning on the 1st day of April 1927 shall 
U charged at the rates specified in Part 1 of the 3rd schedule” (Section 7(1), 
Indian Finance Act, V of 1927, India). 

This is the way the Finance Act runs every year. Thus assessment of 
tax and deduction of tax for tlie purpose of recovery commence eacli year from 
1st April and end on the following 31st March with the expiry of the Finance 
Act which prescribed tlie rate or rates of tax for that particular year, 

8. As what we have to refund is tax that has been recovered for a 
hnancial year eitlter by assessment or deduction at source, the context, taking 
Hie Act as a whole, would appear to suggest lliat the words “year in whicli 
Uie tax was recovered” in section 50 should refer to a financial year. 


9. The word first appears in the Act in the chargiixg section 3 

in the idirase "where any Act of the Indian Legislature enacts that income-tax 
shall be charged for any year at any rate or rales applicable to the total income 
of an assessee, tax at the rate or those rates shall be chargc*d fur that year in 
accordance witli and subject to the provisions of this Act ” It undoubt- 

edly means tliere the financial year commencing from 1st April as the Finance 

1 -f r prescribes them for the year commencing 

St April In section 34 too, the wmd ‘y«ai’ »« the phrase 'escaped assessment 
m miy year’ means iiotliing but the financial year for this very reason. Leaving 
# wliereiii the word ‘year’ oewirs, we will nuw tuni to section 

w f^rtlier closely the "subject and context” to see whether 

> ai therein means a ‘financial year’ or a ‘calendar year.’ 

ju 50 applies to claims to refunds under sections 48 and 

-I- * Jo 48 (1) deals with refunds on account of dividends 
f Jv . refunds to partners of registered finns and section* 

® refunds of tax deduct^ at source on salaries and interest 

hereT””*!^' refunds of double income-tax charged 

tic Kingdom; Taking up first 'dividends,’ recovenfof 

thereon commences on 1st April each year wiUi the passing of the Finance 
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Act, and all refunds thereon pertain to this recovery in a financial year. Turn- 
ing to registered firms, here too recovery of tax is always for a financial year 
for which ^alone their assessments arc fixed nul interpreting the word ‘year’ 
in section 50 as meaning a ‘calendar year’ will actually lead to an absurdity as 
under : — 

Take the case of such a firm paying tax fo.- the past financial year 1926-27 
in February last and for the current year 1927 28 in November next. This is 
what ver>' frequently happens and is not at all an exceptional case. If wc 
interpret the disputed word ‘year’ in section 50 to mean a ‘calendar year,’ the 
time limit for applications for refunds for the year 1926-27 will extend to 
31 — 12 — 1928 as tax was recovered in the calendar year 1927 and a year after 
its expiry means 31 — 12 — 28. Tax for the current year 1927-28 to be re- 
covered in November 1927 will also fall in the calendar year 1927 and hence 
the period of applications for refunds for it toe will be upto 31 — 12 — 1928 
and no further. Thus the period for applications for refund for two successive 
financial years will be the same. This seems prima jack absurd as the Legis- 
lature could never have meant to lay down tlic same time limit witli regard 
to refund of tax •for two successive years. If we lake year to mean a financial 
year, no such anomaly arises as the time limit for refund for 1926-27 will be 
up to 31 — 3 — 1928 and for 1927-28 upto 31 — 3-1929. This is exactly what it 
should be. 


11. Next turning to section 48 (3), it is to be noted that the present 
Income-tax Act itself came into force from 1 A 1922 (section 1 (3) of the 
Act). The Finance Act which prescribes tlie imcs at which tax is to be levied 
also co.mes into force from 1st April each year. Hence the autliority to de- 
duct tax at source at the rates laid down begins in all cases from 1st April 
each year and ends with the 31st March following upto which date alone is a 
particular Finance Act in force. Deduction of tax at source on salaries and 
interest on securities begins from 1st April thus and tlie year of recovery of lax 
in the case of these sources of income also commences from 1st April each 
year. In their case too, if we interpret the word ’year’ in section 50 as mean- 
ing a calendar year’, it will again lead to anomalous results. To begin with, 
let us take tJie case of a recipient of salary applying for refund of tax over-paid 
in the first year in which the Act came nto force ’viz., 1922-23. Suppose, he 
applied for refund in January 1924. Tax began to be recovered from April 1922. 
Hence, if ‘year’ in section 50 is interpreted as meaning a ‘calendar year,’ the 
claim for tax recovered from 1st April 1922 to 31sl December 1922 will be time- 
barred and that for tax from January to March 1923 will be in time. Thus a 
refund claim for a year will be partly in time and partly time-barred, a result 
which does not appear to have been contemplated at all by the Act as can be 
seen from its section 18 (5) which distinctly lays down that credit for the tax 
deducted at source on salaries must be given ‘ in the assessment made m the 
folloufing yean" 'The following year in this case would be 1923-24 Hence 
credit must be given till that date for tax deducted at source and to decline to 

s;: 

f. „g„d. Ttrr., 
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the time an assessment could be made in the year following the year in which the 
tax was deducted. 

12. Taking up section 49, if ‘year’ is taken to mean a calendar year, the 
anomaly in the case of registered firms referred to above will arise here loo. 
Whenever a firm pays ‘tax for two successive financial years in one calendar year, 
the time limit for refund applications will be the same for both of them. 

13. From the above, it appears to me llial interpreting the word ‘year’ 
in the phrase ‘year in which the tax was rccov'^red’ in section 50 as meaning a 
calendar year would be repugnant to the subj#"cl and the context leading to 
anomalous results which prime facie could not have been contemplated by the 
framers of the Act, the whole structure of which is based on the financial year, 
its very existence being for that year alone. In all cases of doubt, fiscal statutes 
are to bejnterpreted in favour of the subject and from that point of view lo6, 
we should take the word to mean a ‘financial year’, as interpreting it to mean a 
‘calendar year’ will virtually cut down the period of applications for refund to 
9 months only instead of 12 in most cases, as no application for a-ref^und can bfe 
made tih the expiry of the financial year when alone the total income which will 
determine the rate of refund, can be calculated. Hence for tax paid between 
April to December of a year the time to apply for refund will commence from 
the following 1st April and will end on the following 31st December giving 9 
months instead of 12 as contemplated by the ’ Thus on account of tax on 
salary received from 1st April to 31st December 1926, an application for re- 
fund can only be made on or after 1 — 4 — 1927 when the total income for 1926-27 
which will determine die rate of refund will be known and the time for appli-f 
cation for refund will be upto 31 — 12 — 1927 only for tax recovered from April 
to December 1926. Hence the refundee will have ? months only to apply for re- 
fund for tax deducted from April to December 1926. If the word is interpreted 
as meaning a financial year, there will be full \2 months to apply for refund of 
this tax. Of course, as regards tax deducted Horn January to March 1927 in 
the above example, the tax-payer will have time to apply for a refund from 
I" — 4 — 1927 to 31 — 12 — 1928, i.e., 21 months in all. Hence in exceptional cases 
in which a man has had salary income from January to March only or income 
from dividends declared in these months only, diere will be more time to apply 
for refund under the ‘calendar year’ view. However, as the number of such 
exceptional cases is comparatively small, on the whole the ‘financial year’ view 
will be more favourable to the subject. 

14. For the above reasons, I am respectfully inclined to interpret tlie word 
‘year’ in the phrase ‘from the last day of the year in which the tax was recovered’ 
in section 50 as meaning a financial 3 'ear. 

15. A copy of your Lordships’ decision in the matter may kindly be 
certified to me as required by section 66 (5) of the Act for further action. 
The favour of a very early decision is requested as settlement of a lai-ge number 
of refund applications depends on it. 

The Advocate-General witli the Government Solicitor^ for the Crown. 

The Assessee not represented. 

JUDGMENT. 

M^TEN C. J. — This income-tax reference depends primarily on the 
cpastruction to be given to. section SO of the Income-tax Act which runs; “No 

iii-n 
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claim to any refund of income-tax unde.* this Chapter shall he allowed, unless it 

IS made within one year Irom the last day of the vear in which the tax was 
recovered. 

^ The question before us is whether the ( xpression “one year" and "the 
year there means a calendar year or a financial vear or othenv'ise 1 say "or 
otherwise*' because under section 2 (11) of the Act. the expression "previous 
year is given a particular statutory meaning wliich. shortly speaking, enables the 
assessee to put forward Iws accounts either for the financial vear beginning on 
the 1st April, or tor the actual year for whici’ he ordinarily makes up his ac- 
counts. That IS because the charge of income lax under section 3 of the Act 
is really in the nature of a charge on notional income vie., not the actual income 

of the year of assessment but the income of the previous year calculated in ac- 
cordance with section 2 (11) of the Act. 


However in the present case we are no. concenied with this last point, 
because the assessee did not make up her accounts differently from the ordinary 
financial year. Her return, for instance, for :he year 1926-27 is based on her 
income for the financial year ending 31st March 1926. Unfortunately the 
claim involved here is trilling — a matter of Rs. 3 — in respect of a dividend in 
a limited liability company which was declared at a general meeting on the 
8th October 1925 and was payable from the 21sl October 1925. Her applica- 
tion was made on the 22nd March 1927. If then for the purposes of section 50, 
we take the year to be the financial year, then she is within time. On the 
other hand if the calendar year is taken, she is out of time. 

I also regret the small amount involved here, because it results in there 
being no appearance for the respondent, and consequently we have not got 
the benefit of any argument on her behalf. But as we propose to decide the 
particular question submitted to us in her favour and as the argument present- 
ed to us by the learned Advocate General is to the same effect, it seems to us 
unnecessary, having i regard to the fact that we have only heard this appeal 
c.r parte, to deal at any length with the Income-ta.x Act, or indeed to regard our 
present decision as necessarily binding in any other case, where we may have 
the advantage of arguments on both sides. 

It will, therefore, be clearly understood that in the present case we are 
• 'iilv dealing with an applicant who makes up her accounts in accordance with 
the ordinary financial year an<l not otherwise. That being so, it seems to me 
to be clear that the whole scheme of the Act is that there should be a financial 
year beginning on the 1st April of each year, and that the charge for the lax 
should be in respect of that particular year. J'his is borne out by the Finance 
Act (No. XIIl) of 1925 which provides for die iiiconie-Ux "for the year be- 
ginning on the 1st April 1925.” It also receiv<’S some support from the Gene- 
ral Clauses Act, S. 3 (19) which provides that die financial year means the year 
commencing on the 1st day of April. (Jn the other hand the word ^ear in 
sub-section 59 is defined to mean a year reckoned according to the British calen- 
dar, unless there is anything repugnant in the subject or context. 

We have been through all the relevanl sections ol the Income-tax Act, 
and it seems to us that it would be repugnant to the context to construe the ex- 
pression “year" in section 50 as meaning a year reckoned according to the 
British calendar. 1 may note that section 18 provides for payment of the tax 
by deduction at the source and that section 18 (5) provides for credit for such 
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deduction being given to the assessee in the following year unless a refund has 
been obtained. Section 34 deals with income which escapes assessment in any 
particular year. Sections 48 and 49 deal with refoinds. Section 59 (2) {d) 
contains a power to make rules for prescribing the year to be taken for the 
purposes of section 49, which section does not apply in the present case. But 
I purposely do not 'discuss these sections, because possibly one’s observations 
might prove embarrassing in some subsequent case where both sides were re- 
presented by counsel. 

Similarly we do not propose to answer tlic general question that has been 
submitted to «s in the exact form in which it is asked. Our answer to it is 
that in the case of Bai Dhanbai now before u: the “one year” mentioned in 
section 50 of the Income-tax .Act ought to he calculated from the 1st April 1926, 
and that accordingly her application made on the 22nd March 1927 was within 
time. There will be no order as to costs. 

BLACKWELL J:— I agree, 


[ 241 ] IN THE HIGH COURT OF JUDICATURE AT BOMBAY. 

Before Sir Amherson Marten, Ki., Chief Justice and Mr. Justice Kemp. 

[27th February, 1928.] 

Messrs. Girdhardas Harivallabhdas Assessees, 

The Commissioner of Income-tax, Bombay . . Referring Officer, 

Income-tax Act {XI of 1922), Secs. 10 (2) (»jr) and 24 (1) — Sale of 
Mills to limited company — Price paid to Vendors by allotment of shares in the 
company — Contract to underwrite portion of allotted shares — Underwriter bor- 
rowing fram Bank for taking the shares — Vendors guaranteeing loan to ww- 
defrufriter — Vendors doing business as Agents of the limited Co. as well as 
other Mills — Recovery of loan from .guarantors — Alleged loss therefrom, if 
claimable as a btisiness expense of the guarantors — If capital expenditure. 

One M. & Co., the owners of the Jubilee Mills, sold the Mills to a 

liffiited company, the Jubilee Mills Co., Lid., for Rs. 50 lakhs, the price being 

paid by allotment of fully paid 10,000 ordinary and 5,000 preference shares of 

Rs. each, of the total face value of Rs. 40 faklvs {being the entire capital of 

the Jubilee Mills Company Limited, including the assumed premium of Rs. 250 

per e<Kh ordinary share) and Rs. 10 lakhs in cash. Out of the shares so 

issued, one S entered into an underwriting coniract to take up 3,800 ordinary 

shares at Rs. 351-4-0 per share and in respect of 750 of these underwritten shares 

one L, entered into something in the nature of a sub-underwriting contract. For 

payment of these 750 shares L borrowed from a Bank an the security of these 

as well as other shares and M. & Co., guaranteed to the Bank this advance to L. 

On L becoming insolvent the Bonk recovered the advance from the guarantors 
M. & Co. * 

The assessees, who had a 9|16 share in M. &■ Co., doing business as 
Secretones. Treasurers and Agents of the Jubilee Mills Cft, Ltd. and two other 
MMs, alleging that their share of the loss in respect of these transactions 
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amounted to Rs. 96,031 claimed to set off this amount aqainst their income under 
Sec. 24 (1) of the Act. 

Held, that assuming S's uJidcnvriting contract 7vas imth the Jubilee Mills 
Co., Ltd., the guaranteeing of the loan to L to enable him ta take up the shares 
nndenvriMen by S jvas no part of the ordinary husmess of M. & Co., as Secre- 
taries and Agents of the Jubrlee llfills Co., Ltd., and alternatively, if ’the under- 
imiing contract was nhth M & Co., if would he capital expenditure, as if 7 vas 
tneurred^ m order that the capital >zalue of M &■ Co.^s assets, the shares in 
the Jubilee Mills Co.. Ltd., might he maintained or even increased. In either 

'inew, the claim for deduction in respect of the alleged loss was not allowahh 
under Sec. 10 (2) (ix) of the Act. 

Case [Civil Keference No. 12 of 1927] staled oinder section 66 (2) of 
the Indian Tqcome-tax Act fXT of 1922) by the Commissioner of Income-tax, 
Bombay for the opinion of the Hi^h Court. 

CASE. 

Under section 66 (2) of the Indian Income-tax Act. XT of 1922, India 
(hereinafter referred to as the Act), and at the instance of Messrs. Girdhar- 
das Harivallabhdas of Ahmedabad (hereinafter leferred to as the assessees), 
I have the honour to submit for favour of youi Lordships* opinion, the ques- 
tion of law categ^orically set out in paragraph 9 below re: the interpretation of 
sections 10 (2) (tjr) and 24 (1) of the Act. arising out of the income-tax and 
super-tax assessments of the assessees for the financial year 1925-26 ended on 
31st March 1926. 

2. Facts of the Case : — The assessees are a firm with three partners. 
•gis., Mr. Mangaldas Girdhardas Parekh. his brother Chamanlal and father 
Girdhardas. They have a 9|16 share in the firm of Messrs. Mangaldas Mehta 
& Co., of Bombay, doing business as Secretaries, Treasurers and Agents of the 
Jubilee Mills Co,, Ltd., and two other cotton mills. They (the assessees) hav^ 
income from money-lending, dividends, interest on securities, house-rent and 
share in mill-agency commission. 

3. The transaction out of which this reference has arisen relates to the 
sale of certain shares in the Jubilee Mills Co., Ltd., referred to above. The 
Jubilee Mills themselves at first belonged to the above firm of Messrs. Mangal- 
das Mehta & Co., which in June 1920 formed a limited liability company call- 
ing it the Jubilee Mills Co.. Ltd., with a capital of 10,000 ordinao' shares of 
Rs. 100 each issued at an assumed premium of Rs. 250 each and 5,000 prefer- 
ence shares of Rs. 100 each. The Mills were sold by the said Messrs. Mangal- 
das Mehta & Co., to the above limited company for Rs. 50 lakhs which were 
paid by allotting to them as fully paid the above 15.000 Ordinary and Preference 
shares of the total face value of Rs. 40 lakhs ( including the assumed premium 
of Rs. 250 per each Ordinary share) and ten lakhs in cash. Messrs. Mangaldas 
Mehta & Co., were also appointed Secretaries, Treasurers and Agents of this 
Company. As the old proprietors owned thus all the shares issued by the new 
company, they were also the new proprietors in reality. 

4. As the purchase consideration consisted of Rs. 40 lakhs in shares, 
until these were unloaded on the public, the partners of Messrs. Mangaldas 
Mehta & Co., including the assessees could not get their shares m the full 
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amount of Rs. 50 lakhs in cash. It is alleged that when the company was float- 
ed in 1920, one Sarabhai Dahyabhai agreed to underwrite 3,800 of these Ordi- 
nary shares at Rs. 351-4-0 per share but that he paid nothing in cash. The 
amount due from him was debited to his account and as the shares were sold, 
he made payments which went to the partners oi the old firm of Messrs. Man- 
galdas Mehta & Co., including the assessees. They were therefore naturally 
anxious to get the shares sold in order to recoup in part at least the purchase 
consideration received in shares. By 31st Decc»nber 1921. .‘^arabhai paid them 
all the money :due from him for the shares taken up by him. 

5. As stated above, the Mills were sold ti the limited company in June 
1920 and the assessees allege that in July 1920, one I.alji Govindji agreed to 
purchase 750 Ordinary shares of the company through Sarabhai. He too had, 
however, not enough money to pay for them. The assessees who were part- 
ners in the firm of the Managing Agents of the Industrial Bank of Western 
India, thereupon, got a loan advanced to him by the bank amounting to 
Rs. 2.43.750 on the security of the al)Ove 750 shares and 20,000 shares in the 
Miilji Haridas Mills Co., Ltd., (Rs. 5 paid up on each), and the verbal guarantee 
of Messrs. Mangaldas Mehta & Co., in which iht assessees \vere O-annas part- 
ner as stated al)ove. 

6. Lalji Govindji turned insolvent thereafter and the bank could re- 
cover nothing from him. It therefore recovered the whole aipount due from 
him including interest rL., Rs. 2,45,671 from ihc guarantors vh., Messrs. Man- 
galdas Mehta & Co., and handed them back the above 750 share.s. 

7. As the assessees had a 9-annas share in Messrs. Mangaldas Mehta 
& Co., the latter firm recovered from them Rs. 1,38,231 i.c., 9|16 of the amount 
it had to pay to the above bank and gave them 422 shares out of the 750 re- 
ceived from the bank. The assessees valued these shares at Rs. 100 each 
(though they were supposed to be worth Rs. 350 each including the premium of 
Rs. 250 on each) and thus arrived at a loss of Rs. 96,031 as under:— 

Rs. 

Amount paid to Messrs.Mangaldas Mehta & Co.. .. 1.38,231 

l.ess value of 422 shares at Rs. 100 each (though issued at 

Rs. 350 each). .. .. 42,200 


Balance . . 96,031 


8. The total income of the assessees from all sources for the year of 
account which was the basis of assessment for the financial year 1925-26 was 
Rs. 1,56,786 and they wanted a deduction from this income of the above 
^ount of Rs. 96,031 alleging that it was a business loss. The Income-tax 
Officer and the Assistant Commissioner were of opinion that the alleged loss 
liad nothing to do with business and could not be allowed as per the decision of 
the Punjab High Court in the exactly parallel case of Ishar Das DMaram Chand 
V. Commustmer of Income-tax, Punjab (1). The assessees then applied to my 
predecessor do re^se the asssessment under section 33 of the Act and grant a 
deduction of Rs. 96,031 and if he was unable to do so, to refer the case to the 


(1) 2 I.T.C. 12. 
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High Court. Mr Hartley too being of opinion that the item was not a business 
OSS, declined to allow it and ordered the case to l)e -referred to the High Court 
under section 66 (2) of the Act as requested by the assessees, 

9. Question on tc/mV./j. the ophuon of ihc High Court is required:— 

The question of law on which the assessees want the opinion of vour 
Lordships is stated by them as under: — 

“Whether the allowance of Rs. 96,031 claimed by the petitioner {i.e., 
the assessees) as a loss is a loss which can be set off against the petitioner’s 
{i.e., the assessees’) income, under section 24 (1), under the head ‘business.’” 

10. Opinion of the Commissioner \—A.s section 66 (2) requires me to 
give my opinion while submitting this reference to your Lordships, I beg to add 
as under: — 

11. The assessees have a 9|16 share in the firm of Messrs. Mangaldas 
Mehta & Co., and their share in any allowable loss in that fii*m can lie set off 
against their income from other sources under section 24 (1) of the Act. This 
is not disputed. The only question is whether the alleged loss is one allowable 
under the Income-tax Act. As it was the firm of Messrs. Mangaldas Mehta 
& Co., which sustained the alleged loss, and as the assessees can claim (as 
they actually do) only their share in the loss, if any, sustained by that firm 
and nothing else, we will have to consider the case of that firm itself to see 
whether this is an item which can be allowed to be deducted from its income, 
if any. Its business is that of Secretaries, Treasurers and Agents of the Jubi- 
lee Mills Co., Ltd., and two other mill companies and its income consists of 
commission from these companies. As the amount paid to, the Industrial Bank 
of Western India under the guarantee given by it has absolutely nothing to do 
with the above business, it cannot be allowed as an item of deduction under 
section 10 (2) which specifies the allowances to be made in computing “busi- 
ness” income. The only part of section 10 (2) which can have, if at all, 
anything to do with this question, is section 10 (2) {'isr), hut as the above 
amount is not an item of expenditure incurred solely for the purpose of earn- 
ing its business income viz.^ commission from ibe above Mills, and has nothing 
to do with it, it cannot be allowed. The firm must have stood surety merely 
to oblige Laiji Govindji as it is not even alleged that it did so in return for some 
remuneration. The standing of surety was not in the course of its 
business which had nothing to do with it. The business as mill- 
agents did not at all require the firm to stand as surety for Laiji or 
any one else. It was only because the vendors of the Jubilee Mills, who were 
the same as the partners of this firm, were interested in the sale of shares of 
the Jubilee Mills Co., Ltd., that the alleged guarantee was given for the loan to 
induce Laiji Govindji to purchase them loaded as they were with a heavy as- 
sumed premium. The case is on all fours with the case of Ishar Das Dharam 
Ohand V. Commissioner of Income-tax, Punjab (1), decided by the High Cwrt^ 
of Punjab. Til that case too, the firm concerned stood surety for another firm 
which turned insolvent with the result that it liad to pay a sum of Rs. 25.000. 
It was held that as the firm stood surety in order to do its friend a kindness it 
could not be said tfiat the loss was incurred in connection with its business and 
so was not allowable. The present case is ex.ictly of the same nature. 


(1) 2 I.T.C. 12. 
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12. In the petition of appeal to llic iVssistant Commissioner, the as- 
sessees stated as under as regards this item of Rs. 96,031: — 

‘*(4) That the Income-tax Officer in assessing the petitioner’s income 
has disallowed the objections to the following items: — 

Rs. 96,031. — The amount of the loss on account of the liabilit)- to the In- 
dustrial Bank of Western India, Ltd., incurred by Sheth Mangaldas a partner 
of the petitioner. 


(6) That the Income-tax Ofticer has erred in not setting off the item 
of Rs. 96,031 on the following grounds: — 

(a) That the petitioner firm is carrying on banking business. That one 
Lalji Govindji wanted a loan but as he could not be accommodated in the 
firm, the firm of Messrs. Mangaldas Mehta & Co., stood as surety and in 
the said firm the petitioner was a partner. The jietitioner firm was interested in 
standing as surety and further it was in the ordinary course of the business 
of petitioner to stand as s-urety. The petitioner stood as surety because it 
would have been able to control Lalji Govindji's business. The petitioner stood 
as surety for a consideration and as such this amount should be allowed.” 

All this is word for word incorrect. In the first place, 'the statement 
tliat the loss was incurred by Sheth Mangaldas a partner of the assessees is 
wholly wrong. Secondly, as the assessees themselves never stood surety, the 
statement that they did so in order to be “able to control Lalji Govindji’s fbusi- 
ness,” if it has any meaning at all, is wholly incorrect. The statement that “the 
petitioner stood as surety for a consideration” is for the same reason wholly 
unintelligible. It was the firm of Messrs. Mangaldas Mehta & Co., that stood 
surety and not the assessees by themselves. 


, 13. In the revision petition soibmitted to the Commissioner under section 
33, the above contentions were all given up and it was alleged that the asses- 
sees suffered this loss altogether in the course of tl\eir “business, because the 
guarantee extended to the Industrial Bank of Western India Ltd., by Mangal- 
das Mehta & Co., of which the petitioner is ,x partner, was given purely and 
essentially out of regard for the business interests of the parties concerned.” 
What is meant by “the parties concerned’" is not clear but supposing that Messrs. 
Mangaldas Mehta & Co., were included therein, it is not at all easy to see how 
the goiarantee given was “purely and essentially out of regard for the business in- 
terests.” \Vhat had the guarantee to do with the business of tlie firm as mill- 
agents? That business did not at all require it to stoiul surety for loans taken 
from banks by would-be buyers of shares. The loss arose out of the anxiety of 
the partners in the firm to protect their own capital invested in mill shares and 
to do this they obliged their friend Mr. Lalji Govindji by standing surety for 
Inin. The alleged loss— if luss it was— is not therefore allowable to Messrs. 
Mangaldas Mehta & Co. It was a capital loss, and hence tlie assessees can 
claim no share in it. Messrs. Mangaldas Mehta & Co., having no income from 
commission in the \ear which was the basis of assessment for 1925-26 were 
not assessed at all for that year. Hence the question of this alleged loss arose 
indirectly when the assessees, being its 9(16 annas parlncrs, were assessed. 

14, hi para 7 above, 1 have shown how the loss of Rs. 96,031 has been 
arrived at by the assessees. They have arrived at it by taking the price of 
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tne 422 ordinary shares returned to them at R'c im u a 

HEFl” “ - - -- 

• ^51-4-0 each irom Sarabhai and when they were re- 

turned, they had to pay back to the bank Rs. 2,4.=i,671. Thus there was a clear 
profit of Rs. 17,766-8-0. Messrs. Mangaldas .Mehta & Co., got back their 750 
^ares and at the same-time retained this sum of Rs. 17,766-8-0 while payine 
back Rs. 2,45,671 only to the Bank. The assessees’ share in this profit was 
9|16 of this sum or Rs. 9,993-10-6. 


15. The way in which the loss of Rs. 96,031 has been worked out by 
the assessees and the various reasons given by themselves both in the ap- 
pellate and the revision petition for allowing it arc such as to convince any one 
of the frivolous nature of the claim. 


16. For the above reasons, I am clearly of opinion that tire alleged loss 
is not allowable. 


17. A copy of your Lordships’ opinion may kindly be certified to me for 
further action as required by section 66 (5) oi the Act. 

^ir Outnanlal Setalwad, instructed by Mrssrs. Mulh and Mulla, for the 
Assessees. 

V. Taraporwala, with the Goi^crnmcnt Solicitor, for the Crown. 


JUDGMENT. 

MARTEN C. J. — This is a reference under the l|Klian Income-tax Act 
and the question arises under section 24 whether the assessees as partners in 
the firm of Mangaldas Mehta & Co., are entitled to set-off a particular loss al- 
leged to be of Rs. 96,031 in respect of a guarantee given by that firm of Mangal- 
das Mehta & Co. in respect of one Lalji Govindji. It will, therefore, be clearly 
understood that the firm whose business we have to consider is that of Mangal- 
das Mehta & Co. 

Now under section 24 we have to see the vaiious heads on which in- 
come-Ux is payable. That will be found in section 6 which includes (iV) busi- 
ness and {vi) other sources. Then section 10 provides that the profits or gains 
shall be computed after making the following allowances, viz., (.!>) “any ex- 
penditure (not being in the nature of capital expenditure) incurred solely for 
the purpose of earning such profits or gains.” Therefore, we have to consider 
whether this alleged loss of Rs. 96,031 was incurred by Mangaldas Mehta & 
Co., solely for the purpose of earning profits or gains in their business, or 
whether it was in the nature of capiUl expenditure. Unfortunately the final 
case, as stated to us, is, I regret to say, wanting in many relevant particulars. 
For instance, agreements are mentioned with-mt stating between whom they 
were entered into. Dates are not given, nor in some cases are the relevant 
figures. But doing the best one can with the materials before the Court the 
following appear to be the more salient points. 

This finii of Mangaldas Mehta & Co., were the owners of the Jubilee 
Mills. In June 1920 they as vendors and promoters converted these mills into 
3 limited liability company, and agreed to take as the purchase price 50 lakhs 
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of Rupees, payable as to 40 lacs in shares, and as to 10 lacs in cash. Appa- 
rently the share capital of the Company was 10,000 shares of Rs. 100 each 
(which were to be issued at Rs. 350), and SaKXj preference shares of Rs. 1(X) 
each. That makes at the issue price 35 lacs lor the ordinary shares and 5 
lacs for the preference shares. If then the whole of the share capital was to 
g^o to the vendors, it is not clear how the Company was to find the remaining 
10 lacs in cash as the balance of the purchase price. 

However that may be, it appears that one Sarabhai entered into aft under- 
writing contract to take up 3,800 shares, presumably ordinary, at Rs. 351-4-0. 
We are not told with whom this contract was entered into, but as the shares 
were all to be issued to the vendors, it is ditficult to see how Sarabhai could 
have entered into an under-writing contract with the Company in -respect of 
these shares, and still less so when he was to underwrite them at <Rs. 351-4-0, 
whereas they w'ere to be issued to the vendors at Rs. 350. The probabilities are, 
I think, that the shares in question were really offered to the public by the 
vendors and that the under-writing contract was with the vendors. Conse- 
quently in the statement in the case “By 31st December 1921, Sarabhai paid 
them all the money due from him for the shares taken up by him,” the word 
‘them’ means the vendors and not the Company. It would seem clear that the 
Ompany having agreed to issue the shares to the vendors could not issue them 
to Sarabhai, unless at any rate the vendors consented. 

So much for Sarabhai. But it appears that tiiere was something in the 
nature of a sub-under-writing contract by one Laiji Goviudji, and he is the 
person with whom we are mainly concerned. Unfortunately we are not told 
with whom Laiji Govindji entered into this sub-contract, nor are we given tlie 
exact date, but it is stated to be July 1920. Thp exact statement before us is;— 
“The assessees allege that in July 1920 one Laiji Cvovindji agreed to purchase 
750 ordinary shares of the Company through Sarabhai.” Stopping there, i 
think it is the duty of the Commissioner to find the relevant facts specifically 
aiKl not to deal with important statements as being mere allegations by one side' 
or the other. Anybody can allege anything — even that black is white. But 
we want to know and are entitled to have definite findings of fact by the 
Commissioner, because we are judges here of law and not of fact. 

Now it appears that these 750 shares which Laiji Govindji agreed to 
take up were part of Sarabhai’s 3,800 shares. 1 am not sure that that is spe- 
cifically found by the Commissioner but that is how the case was opened to us. 
Laiji apparently had not the money to take the shares and so he borrowed a 
sum of Rs. 2,43,780 from the Industrial Bank of Western India on the secu- 
rity of these 750 shares of the Jubilee Mills T imited and on some shares of 
another mill with which we are not concerned. Where Maiigaldas Mehta & Co. 
come in is that they guaranteed to the Bank this advance to Laiji. 

The next incident is — again we are not told the date — that Laiji became 
insolvent; and eventually tlie Bank recovered the amount of the advance from 
the guarantors, Mangaldas Mehta & Co. 

The next step is that the assessees claim that their share of this loss 
as partners in Mangaldas Mehta & Co. amounts to the sum 1 have already 
mentioned of Rs. 96,031. There is however a dispute of fact as to that; the 
Commissioner says that there was no loss but there was in point of fact a 
profit to Mangaldas Mehta & Go. on this transaction. 

lU-12 
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Now if we had thought it necessary to send this case back to ascertain 
piecisel) foi whom Sarabhai underwrote these shares, we should have done so 
But It seems to us that it is unnecessary because in our view the assessees must 
fai '|■^"c^leyer IS the true view of the case. Supposing, which in my opinion is 
not the fact, that Saiabhai oinder- wrote by a contract with the Company ^hen 
so far as the Company was concerned it had got its full under-writing contract 
for these 3,800 shares. It was no concern of the Company as 
to whether Sarabhai did or did not get any sub-under-writing con- 
tract. The utmost that can be said and which was put to us by Sir Chiman- 
lal IS that the Company would be interested in seeing that their head 
under-wnter got rid of his shares, because otherwise he might not be 
able to meet his oldigations under his under-writing contract. As far 
however as this case is concerned there is nothing wliatever to show that Sara- 
bhai was not in a position to carry out the whole of this under-writing contract 
with the Cornpany. That being so, the Company liad no interest, as 1 have 
already said, in this sub-under-writing contract. One may perhaps go further 
and say that to relieve a contractor with the Company of his obligations in this 
way would really be no part of the business oi ihc Company and still less that 
of its agents. Therefore in that view of the case it seems to me that this loan 
to Lalji Govindji in order to enable him to tak- up certain shares which in fact 
Sarabhai had under-written was no part of the ordinary business of Mangaldas 
Mehta & Co. as agents of the Company. It is, therefore, in no way an expendi- 
ture incurred solely for the purpose of earning such profits or gains within the 
meaning of section 10. sub-section (ix). 

Now I will take the alternative case, vh., that Sarabhai really under- 
wrote with Mangaldas Mehta & Co., who we«e the vendors. Here we have 
a case where Mangaldas Mehta & Co. owned a particular property — the Jubilee 
Mills. That landed property with its chattels w^s to be turned partly into cash 
of Rs. 10 lacs and partly into shares worth dO lacs. Therefore I can quite 
understand this that Mangaldas Mehta & Co. were interested in seeing that 
their new assets in shares appreciated in value. Therefore they might very 
well wish, as the Commissioner puts it, to unload the shares on the public so as 
to convert them into cash at the earliest possible moment. Their interest, 
therefore, in the under-writing contract of Sarabhai I can understand, and to 
a lesser degree in that of Lalji Govindji. But that had nothing to do with their 
business as Agents of the Company. It would be in their position as owners 
of a certain property. And if the result of this under-writing contract with 
Sarabhai or of this sub-under-writing contract with Lalji Govindji \yas to in- 
crease the value of the assets, I fail to see how that can be regarded as either 
an income profit or an income loss. To my mind that would be within the 
meaning of section 10 (*>) in the nature of capital expenditure, viz., an ex- 
penditure incurred in order that the capital value of these assets might be main- 
tained or even increased. That, so far as 1 can see, is the highest at which the 
assessees’ case can be put, and in my opinion it fails on that point alone. Man- 
galdas Mehta & Co. were not carrying on a trading business in the sale and 
purchase of shares. And there was here no trading loss, which could pro- 
perly be debited to profit and loss account. 

Speakiiig cnen very generally I agree witli the opinion expressed by the 
Commissioner that this business of guaranteeing the Bank's loans to Laljt 
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Govindji was really no part of the business in respect of which the assessees 
have been assessed. Consequently in my judgment the assessees are not en- 
titled to make the deduction which they have claimed, and the question submit- 
ted to us should be answered accordingly. Under these circumstances it is un- 
necessary to consider the alternative case pul forward on behalf of the Crown, 
viz., that there was no loss at all, but on the contrary a profit. The assessees 
answer is that that is only arrived at by neglecting the subsequent fall In the 
value of the shares. However as I have alreadv said, I do not think it neces- 
sary for us to answer that particular question. In the result then I would 
inswer the formal question submitted to us ui paragraph 9 in the negative. 
The assessees must pay the costs of the reference as on the Original Side scale. 

KEMP, J.— I entirely agree with the judgment of the learned Chief 
Justice and would only add that with reference to the question whether there 
really was a loss or not, the assessees’ learned Counsel claims that the losses 
arose through the depreciation of the shares which were taken at Rs. 250 pre- 
mium and are estimated in the assessees’ calculation at Rs. 100. With regard 
to this I may point out that nowhere in the case stated have we any evidence 
that the shares depreciated to the extent mentioned in this calculation. In the 
absence of such evidence it seems clear that the firm of Mangaldas Mehta & 
Co. received from Sarabhai the sum of Rs. 2,63,4.57-8-0 at a premium of 
Rs.. 251-4-0 for the 750 shares and paid hack to the Bank Rs. 2,45,671-0-0. 
Mangaldas Mehta & Co., therefore made a proh' of Rs. 17,766-8-0 and the as- 
sessees' share in this profit would be Rs. 9.093-10-0. I answer the question re- 
ferred to us in the negative. 


[242] IN THE HIGH Ci'XIRT OF JUDICATURE AT BOMBAY. 
Bejore Sir Ambersoti Marten, Kt., Chief Justice and hfr. Justice Kemf*. 

[28th Februaiy, 1928.] 

The Ahmedabad New Cotton Mills Co., I.td. 

The Commissioner of Income-tax, Bombay Referring Officer. 

Income-tax Act {XI of 1922), Secs. 3 and 13 — Return of income under- 
valuing opening and closing stock of the year — Ineome-tax Officer revaluing 
closing stock only at true value — Refusal of assessee’s claim for revaluafian 
of opening stock — Proper basis or compulation of the profits of the year — 
Opening <md closing stock to be given true value — Reference to High Court — ; 
Proper mode of submission, 

Tfie assessees in returning their income for the year ending zvith 2>\st 
December, 1925 put in a profit and loss account and a. balance sheet w-herein 
their opening and closing stock for the year were written down at an under- 
valuation, the valuation of the opening stock at the beginning of the year cor- 
responding with the value af the closing stock at the end of the prewous year, 
\9M. The Income-tax Officer on enquiry found that the closing stock zvas 
grossH undervalued and valuing the same at its true value made an assessment 


•(1928) I.L.R. 52 Bom. 669 ; 3D Bom. L.R. 1160; A. I. R. (1928) Bom. 510. 
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acc^dingjy, declining to rci’ahte the opening stock similarly. assessees 

while ^odmttting the tinderzKihwtion claimed that in determining the assessable 

profits of the year the opening stock alleged to have been likewise undervalued 

should also be revahued. On a case stated by the Commissioner of Income-tax 

Wider Sec. 66 (2) of the Income-ta.r Act as to the correct basis for determining 
the assessees income, ^ 


Held, that for the frofer rompulalio,, of the profits of the war in ques- 
tion, the assessees’ stock both at the hei/innina anti end of the war shmild be 
valued at Us true vahie. as the revaliialion of the closing stock alone would re- 
sulf'm arriving at a fictitious profit and not the true profits of the year. 

Chengalvaroya Chetty 7’. Commissioner or Income-tax, Madras, 2 I.T.C. 
14, Referred to. 


Observations on the proper mode of submitting References to the High 

Court. 


Case [Civil Reference No. 15 of 1927] stated under section 66 (2) of 
the Indian Income-tax Act (XI of 1922) I>y the Commissioner of Income-tax, 
Bombay for the opinion of the High Court. 


CASE. 

Under section 66 (2) of the Income-tax Act (XI of 1922, India) 
(hereinafter referred to as the Act) and at the instance of the Ahmedabad New 
Cotton Mills Co., Ltd., of Ahmedabad (hereinafter referred to as the assessees). 
I have the honour to refer to your Lordships the question of law categorically 
set out in para. 4 below re the interpretation of sections 10 and 13 of the In- 
come-tax Act, 1922, which has arisen in the course of the assessment of the 
above assessees for the year 1926-27 ended 31st March last. 

2. Facts of the Case: — The assessees are a limited company doing busi- 
ness at Ahmedabad. For the purpose of their assessment for the last financial 
year, znz., 1926-27, they put in, as required by section 22 (1) of the Act, a return 
of income supported by a printed Profit and Loss Account and Balance Sheet 
in Gujarati (a translation of this in English submitted by the assessees for the 
purposes of this reference accompanies as Exhibit A*). On enquiry, however, 
the Income-tax Officer found Uiat the closing stock of cotton, yam, cloth, 
cotton waste and coal was grossly undervalued sc as to show less profit. Under 
the mercantile system of accountancy, which the assessees professed to follow, 
gross profit in the trading account for a year is to be arrived at as under: — • 

Dr. Cr. 

Opening stock as brought fpru'ard Sales for the year, 

from the preceding year. 

Purchases for the year. Closing stock at the end of the year. 

The excess or deficit of the total of the credit side over the total of 
the debit side is the gross profit or loss in the trading account. According 
to the well established and universally recognised principle of accountancy, the 
opening stock is merely the figure of closing stock for the previous year car- 
ried forward. The closing stock is to be valued at cost or market price which- 


♦Not printed. 


THE COMMISSIONER OF INCOME-TAX, BOMBAY 


93 


ever is lower at the date of the Balance sheet {vide please Practical Auditing 
by Spicer and Pegler, page 172). The actual valuation of the closing stock by 
the assessees compared as under with the vah ation according to the above 
rule ; — 


Stock and 
stor«f?. 


1 

Valuation l>y the 
a.^se5;sees. 

Valuation as per the rule of cost or market 
price whichever be the lower. 

Cotton 

« « 

Rp. 5 0-0 per maund. ' 

Rs. 18*2-6 per maund. 

Cloth 

• • 

„ O-7-Operlb. 

,, 0-U 10 per lb- 
% • 

Yam 

■ « 

,, 0-2-0 „ ,, 

.. 0.50 > 

to 

1-8-0 I 

per lb. 

Colton waste 

• • 

1 

1 

., 1-4-0 per maund. 

2*0*0 per mauiicL 

Coal 

« « 

„ 4-6-0 per t<»«. 

lO-OO 

per ton. 


It is of course self-evident that the lowei the valuation of the closing 
stock, the smaller the profit for the year. The total value of the closing stock 
as per the assessees’ valuation was Rs. 3,03,893-4-10 whereas according to the 
valuation as required by the above rule of accountancy, it came to 
Rs. 8,21,201-4-10, the undervaluation thus being to the extent of Rs. 5,17,308. 
The assessees’ valuation was thus barely 37 per cent, of the correct valuation. 
Its result was that profit was shown less to the extent of Rs. 5,17.308^ In 
the case of income from business, profit is to be computed as laid down in 
section 13. As the assessees’ method did not disclose the true profits, the In- 
come-tax Officer under the powers given him by section 13 to compute profits 
in such manner as he *‘may determine" in such cases, adopted in his computation 
of the profit liable to tax, the proper vakiatioa as per the above rule of ac- 
countancy and added the above amount to the profit for the year. He levied 
accordingly income-tax and super-tax on an income of Rs. *7,66,450 though 
according to the valuation of the assessees, the income was Rs. 2,49,142 only. 


3. Against. the above assessment, the a.«..sessees appealed under section 
30 of the Act to the Assistant Commissioner of Income-tax, Northern Division. 
That Officer confirmed the assessment. Before him, it was admitted that the 
undervaluation was to the extent stated by the Income-tax Officer, but that as 
the assessees had undervalued the opening stock too similarly, it too should be 
revised and revalued. Other grounds too were advanced before him 
against the assessment but as they have nothing to do with this 
reference, I need not trouble your Lordships with thenv The Assistant 
Commissioner decided the appeal against the assessees saying that the opening 
stock must be taken as per the valuation made by the assessees themselves at 
the end of 1924 and accepted by the Income-tax Department and on the basis of 
which tax was already paid for the year 1925-26. Not satisfied with this deci- 
sion, the assessees asked me either to order the Income-tax Officer to revalue 

reoueTto Lordships. As I consider their 

opening stock revalued wholly unreasonable I have to 
trouble your Lordships as required by section 66 (2) of the Act. 
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4 Question for the opinion of the High Court ;_The question of law 
winch the assessees want to he referred is as under as stated in their petition 

“When the opening- and closing stocks are both undervalued whether the 
leal profits of the company of a particular year can be ascertained by merely 

laismg the valuation of the closing stock, not taking into consideration the 
siniilai undervaluation of the openinjf stock/* 

The question is a bit clumsily stated but apparently the assessees want 
your Lordships to state whether •under the law, when an assessee is found to 
have grossly undervalued the closing stock, he can require the Income-tax 

Officer to revalue the opening stock too, alleging that it too was similarly under- 
valued. 

5. Opinion of the Commissioner : — As section 66 (2) requires me to 
give my opinion while forwarding the reference, I beg to state as under: — 

6. The question as framed by the assessees takes it for granted that 
in this case the opening stock too has been grossly underval-ued. No enquiry 
has, however^ been made by the Income-tax Officer regarding the opening stock 
which has been and must be under the rules <jf accountancy and as required 
by common sense taken at exactly the same figure as the closing stock for the 
previous year. , It cannot, therefore, be said whether it has or has not been also 
grossly undervalued as alleged. However, even taking it for granted that it 
is so undervalued, there is nothing in the Income-tax Act or anywhere else 
under which an assessee. can claim to have the opening stock revalued having 
once valued it at a certalin figure and paid tax on the basis of that valuation! 
In order that all profit or loss may be fully brought to account and tax paid on 
it. it is absolutely essential that the figure given in the trading account of a year 
as the value of the closing stock shoukl be identical with the figure given in 
the trading account of the following year as the value of the opening stock. 
Else endless confusion will arise and an assessee may go on showing fictitious 
losses every year to the Income-tax Department and a Company might go on 
showing fictitious profits to its shareholders. The proposition nut forward on 
behalf of the assessees appears to be entirely erroneous as can be clearly ,^ee.n 
from the following' extract from the standard work on Accountancy by Mr. 
F. W. Pixley, F.C.A. (late President of the Institute of Chartered Accountants 
in England and Wales) (page 168) who stales as under regarding this ques- 
tion : — 

“As there is no interregnum in the career of a going concern, it must 
be considered that the Stock has been purchased at the same price as that at which 
the same concern took credit for it at the dost of business the previous evening, 
upto which time the preceding Trading Account is prepared. The value there- 
fore to be inserted as the first item on the debit side of a Trading Account is 
the exact figure at which the Stock-in-trade was valued the evening before . 

Thus according to this authority, the first item on the debit side of the 
trading account nvust be the exact figure at which the balance of stock-in-trade 

was valued at the end of the preceding year. 

7 In Chengaharoya Chetty and Munisami Chetty v. Comm^sioncr of 
Income-tax, Madrons (1) the Madras Hi gh Court has alread y decided this ques- 

(1) Z I.T.C. 14. 

% 
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tion regarding the revaluation of the opening slock saying that an assessee 
cannot require the Income-tax Officer to take the opening stock for a year at 
any other figure than that for the closing stock in the previous 
year’s Balance Sheet. In that case, the assessee valued his closing stock 
for the year 1921-22 at Rs. 6 per piece. The next year he wanted the same 
stock to be revalued as the opening stock at Ks. 13-8-0 per piece. By valuing 
the stock- at Rs. 6 per piece at the end of 1921-22, the assessee had worked 
a loss of Rs. ji,03,007 for that year. In the following year, taking the opening 
stock at tlie same figure as the closing stock foi the preceding year, there was a 
profit of Rs. 43,740. Had he valued the closing slock for 1921-22 at Rs, 13-8-0 
per piece instead of Rs. 6, tlie loss for that year would have been Rs. 46,209-8-0 
and for 1922-23, instead of any prelim, there would have been loss amounting 
to Rs. 13,057-8-0. He would thus have got c.xc'mptioii for both years. The 
assessment based on the income for 1921-22 would not have been in any way 
altered by adopting the rate of Rs. 13-8-0 for the closing stock instead of Rs. 6 
as there being still loss, no tax was payable. M'.ili, however, the Madras High 
Court declined to allow the question of valuadon of the opening stock to be 
reconsidered and ordered it to be taken at the same price as that shown in the 
Balance Sheet for the preceding year. Chief Justice Coutts Trotter in his judg- 
ment remarked that the proposition that the opening stock for a 3 ’ear must be 
taken at tlie same figure as the closing stock for the preceding year "seemed so 
obvious that we must scrutinise carefully what" was "said against it” and added 
“The principle, if it can be called a principle, contended for by the assessee 
ivould enable him, having cut his loss in one year, to go on claiming to deduct 
the same loss year in and year out and i cannot illustrate the absurditv of that 
better than by the hypothetical case, that 1 put in the course of the argument.” 
Not to talk of a hypothetical case, the assessees’ case before your Lordships in 
itselt \viU suffice to illustrate the absurdity of their proposition were it followed 
Taking the closing stock for the year 1924 at tla valuation then fixed by the 
assessees the profit that year came to Rs. 2.58.733 on which tax has already 

' year 1925-26. Now if that ..lock bo revaluod and taken at 

against' Rs fss 7 tT’ "-58-733 as 

of 5 Lb.' f-as been paid. Ttnis ta.s on a profit 

ot S lakhs ol rupees would be wholly avoided. This would be an excellent 

method ol evading the tax and no trader need pay anything on account of tax 

of a^'ear'af t h T'"' 

r 1 ^ income and in the following 

very lUlLTncome 

8. That the closing stock for the year 1925 has been grossly undervalued 

has not been denied by the assessees, nor have they anything to urge re the 

valuation as now fixed by the Income-tax Olficer. To vakie ebsing stock 

neither at cost nor at market price but something far below either so as to show 

It at about oiie-third of Us real value is showing a wholly fictitious state of 

affaiis to the shareholders, the ta.xing authorities and every one else. The ius- 

lihcalion for the course adopted is stated as under by the assessees in the revi- 
s>ion petition: — 

The reason is tliat for the last several years, we have been undAi-v i ‘ 

.he stock, not with the object of evading any income-tax but to sa'CgufcHS 
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ail heavy Huctuations in the market, and have thereby a special reserve, and en- 
abling the Company to equalUe the dividends which it would otherwise be unable 
to do.” 

If the object of the assessees was not to evade income-tax, it is not 
understood why- they should now do so by insisting that the open- 
ing stock should also be revalued. To do so would certainly amount 
to not paying any tax at all as shown in the preceding para on the gross- under- 
valuation which is alleged to have been going on all along. Again, if avoidance 
of tax was not the object, why did not the assessees point out the undervaluation 
to the Income-tax Officer the very first time it was resorted to? In the 
Balance Sheets, as regards these valuations, th : words “under cost” or “under 
market value” were used. These words might be taken to mean “slightly below 
cost” or “slightly under market value" but can never be interpreted to mean gross- 
ly below cost or market price or at about Ijo of either of these values. Again 
as regards the question of equalisation of dividends, the Balance Sheet for 1925 
shows that there is actually a “Dividend Reserve Fund” with Rs. 57,826-10-3 to 
its credit and Rs. 6,000 were carried to it from the profit for the year 1925. 
When such a fund actually existed, if what was taken to it was not deemed 
sufficient, more could have beci; carried to it each year instead of adopting this 
so-called method of creating a secret reserve, i need hardly add here that sums 
placed to Reserve cannot legitimately be deducted from taxable profits. 


9. Now we will turn to the Income-tax Act itself to find out what it 
requires to be done in a case of this kind. What an Income-tax Officer has to 
tax is profit for the previous year calculated as hid down in the Income-tax Act 
and not as may have been calculated by an asscssee for his own purposes. TJiis 
is an admitted fact and the dispute is solely as legurds the true method of com- 
putitig profits and gains under the Act for the purposes of assessment. This 
being a case of income taxable under the head “Business” in section 6 of the 
Act, we have to turn to the provisions in tlie Act leferring to the computation of 
profit from “Business.” They are contained in sections 10 and 13 which ex- 
pressly refer to the .computation of profits and gains for the purposes of as- 
sessment in the case of a business. Reading these two sections tagether, it will 
be easily seen that gross profits and gains in the trading account are to be com- 
puted as laid down in section 13 and the allowances referred to in section 10 
are then to be allowed therefrom to arrive at thv taxable profits. It is with sec- 
tion 13 that we are mainly concerned and it needs careful consideration. It runs 

as under: 

“13 Income, profits and gains shall be computed, for the purposes of 

sections 10, 11 and 12, in accordance with the method 
Method of accounting. of accounting regularly employed by the assessee: 


Prnvided that if no method of accounliiiK has been regtilarly employed, 
■( the method employed is such that, in the opinion of the Income-tax Officer, 
^ nrofits aid gains camiot properly be deduced therefrom, then the com- 

Officer may determine. 

XT th. Tncome-tax Officer has in this case regarded the method em- 
a h^'^hfissessees to be such that the profits and gains to be taxed camiot 
P;°^^,y";ildicTth<=refrom and so has proceeded to compute them tn such 
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manner as he may determiiie" as required by the proviso to the above section. 
Enough has been stated in the preceding paras to show that the Income-tax 
Officer, was right in deciding tliat the assesse».:s' method was such that profits 
could not be properly calculated therefrom. In t'acl, as the assessees themselves 
admit that there are* “hidden profits ’ according :o their system of accounts, the 
fact that it does not disclose all the profits or gains liable to tax needs no further 
proof. The method of accounting adopted being admittedly one which ^hows 
fictitious profits, the Income-tax Officer was quite justified in rejecting the cab 
culations made by the assessees and ascertaining the taxable profits in such 
manner as he thought just and proper. In this connection your Lordships’ 
attention is invited to the decision of the High Court of Judicature at I^hore 
m the case of Gokal Chand Jagart Nath v. TVe Commissioner of Income-tax 
Puu,ab aud N. IV. F. Province (1). In that cose, it has been defUtitel/decW^d 
that undei- the above section 13 of the Act, •‘the Income-tax Officer is the sole 
^biter on the question of the possibility of deducing the income. proBts and 
pins of an asseSsee. from the method of accounting employed by him ” Hence 
Ihif to consider whether (he Income-tax Officer was in 

thrs^fe arhh Z i employed by the assessees as he is 

leesTn ^ t"- employed by the asses- 

the VnV "Ot given these powers to 

the Inconie-tsx Officer, no one would hav^ fhrni<»Vit uic pow 

proviso distinctly says’ that in such c^cumstan^^^^ ffie 1™ 

compute profits in such manner as he may deJemine He^re ?u 
sessees nor any one else ran mmi^i w * f^rmine. Hence neither the as- 

manner. An assessee cannot require him to” recalculate dir 

in a case in which that may be an entire^ rL! m i ^ opening stock even 

the Income-tax Officer Xne ^^ the law .allows 

the settled ^ ^d 0^'" of coTrec^ “‘^c^ 

Stock exactly at the figure of closino- si/. ®<^<^0“ntancy zm., to take the opening 

be the lower. Nothing can be fairer^than^ this. "Market value whichever 

the Incle-tlxVS wu/rei 'bfLtg Ih" 

in the balances of stock, though: un^er "sS ^of th” "ah Te^h 

levy tax on account of income which escaned f.xati.!!! • I 

only. This mode ,of argument is incorrect^, I irrelevant ^s^' 

Income-tax Officer has not taken action under 

profit made in some past years on the ground tlnH^W ^ ® view to tax 

ca^ h^ not been dealt with under section 34 vhrhh taxation. The 

and It is no use draemn^^ if in tk.. t nothing to do with it 

of accounting employed by the assessees"to method 

true profits, has taken action under the nrovisn d'sclose the 

that this proviso has been correctly apnlied Tl I® submitted 

ous methods of evading tax "rnot Lo^nu d o? ^ 
and in order to defeat them as far os ‘>'e true income. to the authorities 

by an assessee, varffiL provt ion h 5^ 

^ns some of them and sectiT 3 offiers Th " Z ^4 con- 

Jr 

(0 2 I.T.C. 180, 

111*13 
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Some methods of evasion can be duly dealt with under section 34, some under 
section 13 and some under other sections in Ihc Act meant for them. To 
argue that in a case which falls under section 13 but does not fall under section 
34, the evasion is permissible because both thj sections do not apply to it is 
wholly illogical for the simple reason that the law does not require that a parti- 
cular case of evasion should fall at the same time under all the sections in the 
Act referring to evasions including both sections 13 and 34. Section 13 and 13 
alone is clearly meant for cases of this kind where accounts are so made up as 
not to disclose the true profits and we have to look to it alone. 

11. If what the assessces allege re: this creation of secret reserve is 
correct, surely in the past in some one year at least they must have had a bad 
time and in order to be able to give a dividend to the shareholders, the closing 
stock for the year must have been written up. When they did so, did they 
revalue the opening stock or did they ask th^ income-tax Officer to revalue it? 
They never did any such thing and had not this case arisen, they would never 
have done so in future too for the simple reason that the opening stock must 
invariably be taken at the price at which it has l*cen valued at the close of thd 
preceding year as stated above. 

12. For all the above reasons, 1 am of opinion that the assessment 
levied by the Income-tax Officer is correct and that the answer to the questijori 
put by the assessees is that in arriving at the correct figure of profit liabl^ -to 
tax, the valuation of the opening stock must be taken at exactly the same figure 
as that for the closing stock for the preceding }ear. 

13. A copy of your Lordships opinion may kindly be certified to me 
for further action as required by section 66 (5) of the Act. 

Sir Chwianhl Setalwad with Messrs; MuHa and M-ulla, for the Assessees. 

Taraporewala, with the Government Solicitor, for the Crown. 


JUDGMENT. 

MARTEN C. J.:— In this income-tax reference, 
is how. in the assessment anne.xtnre li of the 21st 

Comoanies’ stock to be valued. Ought it to be valued by valuing at its true 

figure the Company’s stock both at the beginning and at the end of 
SsTio^or ought Lly the value of the stock at the end ot the year to be taken 

at its correct figure. . 

The assessment is for the year 1926-27 and is in respect of the profits 

December 1925. * r .. 

Similarly, in addition to the income-tax there is an assessment ' 

tax whth under section 55 is levied for the same year. The here 

annexture E 1, and precisely the same point arises as regards thalt. 
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Now what is common groimd is that at any rate the stock at the end of 
the year 1925 was under-valued in the Company's return. The Company says 
it was also under-valued at the beginning ot the year. That has ncrt been 
strictly proved, but the whole case depends upon it, and therefore for the pur- 
poses of the present* case we propose to assume that this is the case. Now 
what the Commissioner has done is this. He has rectified the value of the stock 
at the end of the year by substituting the true value of the stock as at that date, 
but he has declined to make the corresponding alteration as regards the stock 
at the opening of the year. He says that that ought not to be done because 
under a well-known principle of accountancy the opening vakie must be taken 
at precisely the same figure as the closing value for the previous year, via., the 
31st December 1924, and that if anything to the contrary is done you would get 

into great difficulties, and would also open the door to frauds on the public 
revenue. 


We have not got definite evidence before us as to the previous stance 
sheets of the Company, nor their assessment, nor as to the mode of valuation 
m each previous year. We are consequently luiable to say on the materials 
before us whether it is the fact that in all previous years the, stock was regu- 
larly under-valued, or whether it was not. Counsel for the Company has told 
us on instructions that in fact this has been Oie regular practice of the Com- 
pany for the last 10 years, and that it has been done not with any improper 
motive, but m order to provide something in the nature of a secret reserve. 
Wntmg down the stock, we all know, may be a method of obtaining a reserve 
fund. One is familiar with it, for instance, in the case of certain shipping 
complies who in good days used to write down the value of their ships to a 
mere trifling amount per ton. But we are not actually concerned in the pre- 
sent ^se to decide that point, because as I have said the evidence is not before 

counsel's statement that' in 1918 the income-tax authori- 
ties object^ to what the Company had done, and in that year took a revised 
valua .on both at the begimiing and at the end of the year, b^that S 
quently the old practice was continued. ^ 

Nor are we in a position to decide the point that during the past 10 years 
or so tins under-valuation has been known to the Commissioner. All that we 

♦ht?. statement in para 8 “in the Balance Sheets, as regards 

ffiese valuations the words “under cost” or “under market value" were “used " 
One may toke it, therefore, that certainly the past balance sheets were before 

*e Presumably before making the various assessments 

tile balance sheets were also before the Income-tax Officer for the several ve-irs 

was known that the stock was being taken at under cost. 

^ Counsel, however, for the Crown says that this is a well-known expres- 
sion m accountancy. It only means a reasonable margin of say 5 or 10 oer 
cent in order to provide against risks, because after all an exact valuation of 
goo^ IS not always an easy task. Some margin n;ay fairly be allowed. But he 
contends that an expression like that would never cover a gross under-valuation 

erroneous valuation of the closirfg stock for the 
vrfualSi ’ “> ^ 'y 37 per cenf of the correct 

On the other hand counsel for the Company, tendered . o. » 

roent showing that oyer the past 10 years there has really been no Ioss'*of *tax 
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to the Crown, but that taking one year with another, there has, if anything, 
been a loss to the Company by adopting the methods that they have. For that 
purpose he tendered a statement showing the past value of the stock, and — so 
we understood — what would be the case if tlio true figures had been inserted. 
However, the statement was objected to by counsel for the Crown, and as it 
had not been laid before the Commissioner and undoubtedly required verifica- 
tion as regards the figures for the past years, we allowed the objection, and 
rejected the statement and did not look at it. 

On the whole however we have not llijught it necessary to send the 
case back for further evidence under section 66 of the Act, though we have 
thought it proper to direct that the original assessment, which I have already 
alluded to of the 21st September 1926 and also ilio s*upplementary assessment of 
the 17th December 1926 should be treated as annextures to the reference. .So 
also as regards the notice of the Income-tax Commissioner under section 34 of 
the Act, of the 2nd November 1926 and the reply of the Company of Decem- 
ber 1926. 


Now those last two documents bring me to a technical point that was 
raised in the case, and it is this. The supplemenial assessment by the Income- 
tax Officer of the 17th December 1926 was made under section 23 (3) of the 
Act, read with section 34. There was an appeal to the Commissioner, and he at 
para 10 of his reference states: “The case has not been dealt with under section 
34 which has nothing to do with it and it is no use dragging it in. The Income- 
tax Officer having found the method of acco:.:nting employed by the assessees 
to be such that it did not disclose the true profits, has taken action under the 
proviso to section 13 and it is submitted that this proviso has been coirectly 
applied." 

It is now admitted that in this respect tiie Commissioner was inaccurate. 
The proper section to apply here was section 54. It was under this section that 
the assessment before him was actually made, and it was not open to the Com- 
missioner to ignore the section and yet to treat the previous assessment as 
wrong. Further, as regards section 13 there is no provision for » >iotice under 
section 13. Other sections deal with notices. .Section 13 merely deals with the 
manner in which a particular assessment is to be arrived at so far as regards 

the method of accounting to be adopted. 

That being so an argument was submitted to us by the Company that 

it was necessary for the Income-tax Officer to issue, ip addition to a notice unde 
it was necessary lui officer had reason to believe that 

s^tion 34. a notice under section 23 (2), the omce ^ 

the supplemental return made m pursua noint One answer made to 

incorrect. However, this was merely a /^c" we.ronly to apply ' so 

i, was that under section 34, the provisions a further 

far as may be” to a notice issued under section eventually it became 

notice under section 23 (2) was unnecessary. , Company was 

unnecessary for us to decide this point '’ecausc e^essary under section 

willing to waive it, and to treat the case as if my notice necessaiy 

23 (2) had in fact been given. 

1 can therefore now ileal will, the ,>oinl we have really .got to decide, 
and in my judgment that point depends on section .3 wc., the sectim^ 

wLt then was the income of this Company for the previous year, rn.. tht 
J^ar enS ffie 31st December 1925. Supporing for the sake of argument the 
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Company had only started business in that year, it would to my mind be clear 
that whatever the Company’s return had said, the proper mode of ascertaining 
the profits would be to take at its correct figure the value of the stock both at 
the beginning and the end of the year. It would be wrong to adopt the method 
of accepting the Company's return for the beginning of the year and only to 
rectify the figures at the end of the 3'ear. But it is argued that the Commis- 
sioner is entitled to do that in the present case, and thereby in effect to put an 
under-value on the stock at the beginning of the year.’ because that under-value 

existed at the close of the preceding year as the 'Companv had been trading in 
the previous year. 

'Then the argument runs that under Ihe rigid rales ot accountancy it 
follows that whether the closing figure of the ^eai before was right or wrong 
It must be adopted at the beginning of .the year 1925. But to my mind there 
IS a fallacy in adopting that as an universal rule incapable of any alteration. I 
quite appreciate that in an ordinary way that mav be the proper course to adopt 
m arriving at ^e profits, although in Ch,»galvoroya Chctty v. Commissioner of 
Income-tax Modras (1) it is described as a rough and ready manner of as- 

‘"Stance, a mistake or an error has been made 
n the previous year as regards the stock in question surely there must be some 

year a subsequent year. If lor instance, for any particular 

sheet balance 

sheet, you don t necessarily arrive at a true result by accepting the valuation 

- s . z sf ,r z z- 

MmeThir®'' T- ‘’ruT’ ’ December 1925 but wifi be 

oular case benefit thfc^"*' Commissioner's proposal may in this parti- 

nttist ascertain^he- tru^Ufi^ Z yZ^. " V- 

But I wish to guard myself very clearly against it being thought that 

peflT aXt'a^ Zhol 

tend to def raud The revenue '^bich will 

bought some stock at Rs n r He had originally 

12th April 1922 he out it*! r 1 ^ financial year ending on the 

piece. "o„ that he rd d a loslt; tT"n “'t ’'T ^ » 

escaped assessment. But when it caL tThU ^ ^ ‘^be it 

.April 1922 he did not put the Zrat the re 1 ^^‘b 

■nserted a fictitious sum of L 1^8 0 a Z ® but he 

_ tts. ld-8-0 a piece merely because that was what he 

(I) 2 I.T.C. M. 
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paid for It in the year before assessment. The result naturally was this that it 
enabled him to escape the tax on profits for the year beginning 13th April 1922. 
But what does Sir Murray Coutts Trotter say as to this: “The question is not 
so much of law but of business common sense. But there is a principle involved 
which determines the legal position, and I think the answer is clear that as the 
value of the stock on the 13th of April 1922 was in fact and in truth Rs. 6 a 
piece, the assessee is not entitled to reduce what are truthfully called his profits 
by putting the fictitious value of Rs. 13-8-0 a piece on the stock-in-trade merely 
because that was the sum he happened to pay for it before the year of assess- 
ment. In my opinion, to allow this to be done would be to let the assessee as- 
certain not his profit or loss, but to debit himself with the same loss on the same 
goods iH toto for perhaps a course of years. That cannot be permitted”. 

The present case seems to me to be the converse of the Madras case. It 
is not the assessee who is trying to put a fictitious value on the goods at the be- 
ginning of the year, but the Commissioner, who in eflFect has declined to allow 
the assessees to go into the question as to what vms the true value of the goods in 
the beginning of the year. To my mind, it would lie clearly wrong of us in this 
converse case to allow the Commissioner to pul a fictitious value on the goods at 
the opening year, just as it was in the case of the assessee in the Madras case. 

And I notice further that the formal answer which was returned by the 
Chief Justice at page 19 ran to this effect:— 

“In our opinion the answer that we should return to the question is that 
the assessee, having elected in the previous year to value his stock at the market 
price of Rs. 6 a piece for the purpose of shown'.g his trade loss during that year, 
is not entitled in the succeeding account to revert to the pui'chase price figure 
a^ representing the value of the goods, but is l>ound by the market price unless 
he can show that he made a mistake as to the market value.” 

It is therefore made plain in that case that if a mistake has been made 
it can be rectified. I do not read that word ‘ mistake” as being confined to a 
mistake under the Contract Act. 1 think it would also cover an error. Here 
ex hypothesi there was an error made, viz., that « wrong valuation was put on 
the stock at the beginning of the year as well as at the end of the year. In 
my judgment then both the errors should be ct'*rrected and not merely one. 

Then there was something said in the course of the case about fraud 
and dishonesty and so on. Personally I regret that that was introduced into 
the discussion, because if any such odious charge are to be raised, they should 
be raised expressly so that the accused person may know exactly what he has 
to meet. Further there should be specific evidence on the point so that the 
Court itself may know what is the case before it. We have nothing of that 
sort here. So far as I am aware on the papers before us no such charge of 
fraud or dishones y was made. At any rate when the matter came before the 
Commissioner he formulated no charges of dishonesty. Moreover he has by 
his counsel declined to allow us in the case before us to go into the fij^res 
of the balance sheets of the previous years. 'Ihe case therefore is ve^ differ^ 
ent from the Madras case where the Commissioner laid before the Court an 
the material figures {or the preceding years so that the Court could see precisely 
what had been done and precisely what was objected to by the Commissioner 

in that particular case, 
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The matter may further be tested by this that there are several clauses 
in tlie Act for protecting the public against frauds on the revenue. For in- 
stance, under section 28 there is power to the Commissioner to impose a penalty 
on an assessee who deliberately furnishes inaci urate particulars. But it is not 
suggested here that the Commissioner has attempted to do anything of the sort, 
or has served any such notice on the assessee, or that he has complied in any 
way with the provisions of the section which requires the assessee to be heard 
and to be given an opportunity of being heard before any such order is made. 
Similarly under section 52 certain false statements are to be treated as offences 
committed under section 177 of the Penal Code. Of course in addition to those 
penalties there is a provision made under sectK/ii 34 for reopening assessments 
within a certain period of time. If that pcri'-d of time expired then it may 
be that so far as the civil remedy is concerned, the amount in question cannot 
be recovered. But that would not necessarily apply to criminal proceedings. 

The particular method of assessment which is now proposed by -the Com- 
missioner lends some support to the argumen:s of the appellants’ counsel that 
what the Commissioner is really trying to do \? not to recover the tax on the 
true profits for the year in question, but on the piotits for the previous year or 
y^rs which he i.s unable owing to lapse of time to recover under section 34. 
With that however we are not concerned. As I have already pointed out. the 

determine the profits for the year ending the 31st Decem- 


There was one other i>oint made at Uie end of the case^vic,, as to the posi- 
tma of the Commissioner uuder section 13. It is dear that pHma facie the 
method of accounting adopted by .tlie assessee is to be employed. On the other 

irf l! is dissatisfied with it, and thinks that by that me- 

t lod the income cannot properly be deduced, then “the computation shall be 

Now \ye have not got to determine whctiier the decision of tlie Com- 
missioner is linal It he dues come to a particular detennination on the proper 
method of assessing profits. This is because he has very properly, if 1 may sav 
iKj, Mibimtled to us by this reference what in law is the proper basis on which 
he slitHild e.xercise Ins determination under section 13. It is on Uiat footinir 

« E'i"j Xf “ “ “■ “ '• 

. 01 decision and is too generally stated to admit of an answer Yes or No h^in<r 
given witliont being exposed to a risk of misunderstandinr 

Accordingly 1 would propose to give a limited answer so as to meet the 
PMl dispute III the present case. 1 would tlierefore reply as follows -In 

the Assessment of the OomOAnv for the vear 1Q7'w‘^7 1 *^ 4 . i* 

..w 1.25-26 :,d K 

cud valuation the Company’s stocks U>th at the beginning aiid 3 ^ 1 ^^ 

!«»« r^t"^^**** observations on the reference itself T 

I- .1 ....h., HV6 0„„X" S"™.^ "S’£- 
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the work we have to do in important cases should be done in the best possible 
way. This is not merely from any selfish rno.ne. Ijecause all lawyers of ex- 
perience know that the. better the work is done by the Bar and by the solicitors 
down to their humblest clerk, the easier becomes the task of the Bench and the 
more likelihood is there of a correct decision beinjj arrived at by that Bench, 
and al^, 1 may say so with all respect, by any tribunal that ma)- be superior 
to it. Bombay with its vast wyl growing commercial business is naturally at- 
tracting business of various sorts of a larger and more complicated nature. This 
in its turn results in greater complexity and importance in cases under the recent 
Income-tax Act of 1922 which itself is a far more complicated enactment than 
the one wjiich existed previous!} , though 1 am liappy to think that at present we 
have a less complicated Act to deal with than the Income-tax Act in England. 
But 1 will ask counsel for the Crown and the ince»me-tax authorities to consider 
whether in these heavy cases involving lacs of rupees of public money, and for 
the matter of that, lacs of tax payable by private individuals or companies, it 
is not advisable to have the references submitted lo the Court stated with all that 
precision and with all the relevant documents which a proper determination of 
the case requires. I think that in many respects the cases stated by the Income- 
tax Commissioners in England may be regarded as models of lucidity in what 
is admittedly a very difficult subject. 

I will accordingly ask that each reference should be clearly stated, and 
that all relevant documents should be annexed to the petition so that we may 
know exactly what we have to deal with, it is not sufficient in my opinion 
merelv to raise a general point of law. This Court is not a debating society. 
We give our decision on the cases that actually arise before us, and the prac- 
tice of the Courts is to pay the closest attention to the facts of individual cases 
because it is only in that way and by testing il e facts of a particular case and 
alter hearing arguments, that the true principles of law may be elucidated and 
applied in any particular case. It is therefoie of great importance that the 
Commissioner’s findings of fact should be deni ire and adequate. 

As regards the costs of this reference, we think they must be borne by 
the Commissioner as on the Original Side sca.'c. 


KEMP J. This is a reference arising out of the assessment for the year 

1926-27 ending the 31st March 1927 of the Ahinedabad New Cotton Mills 0)y., 
Ltd., to income-tax and super tax. The assessees whom I shall call the Com- 
pany are taxed on the balance sheet ending the 31st December 192a, and 
is with reference to that balance sheet that the question for our decision arises. 


Shortly put, the opening balance of stock, according to the system of 

cost is, is a matter which is not proved- before us. . . ., 

Shortly put, *e Commissio^r .»ys *** considLbly 

sheet andjin- pPevio^s 7-- rC.-sTat in the year under as,- 
“X'S balance should be valued at a a^re which he says ts 
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its correct value. That the value he places on it is correct is admitted. But 
he objects to the opening balance being valued in a similar way. 

The objections of the Commissioner arc based, firstly, on the rule of 
accountancy under whidi he suggests that the closing balance of the previous 
}-ear must be the same as the opening balance of the succeeding year. Conse- 
quently, as the assessees have adopted a pardcular valuation as the closing 
balance of the previous year that valuation must be adopted for the opening 
balance of the year in question. ' 

It appears to nie that no rule of accoumancy can be invoked for the 
purpose of perpetuating an error in the balance sheet and if there be an error in 
the valuation of the opening balance for the year in question, there must be 
some way of correcting it in order to make the balance sheet a true one. Nor 
do I think that the case in Chengalvaraya ChrUy v. Commissioner of Income- 
tax, Madras (1) has any application to the facts of this case, because what the 
assessee there was seeking to do was to take the . opening rate of 
Rs. 13 of the prior year as the opening balance for the year for 
which he was being assessed. The opening balance in the year under 
assessment was not the correct closing balance of the previous year. Then it 
seems to me that if the principle contended for by the Commissioner were 
adopted, what would be valued for the year in question would not be the actual 
profits of that year, but it might very likely include profits which have been 
recovered the year before or in previous years, and to allow the Commis- 
sioner to now recover such profits in the way he claims would be practically to 
allow him to go behind the limjt^tion provided by section 34 of the Act which 
enables the Commissioner to retover the profits’ which have escaped taxation 
provided he does so within a year of the termination of the year under asseSs- 
nieut. It is to.be noted that there are other me thods by which any assessee 
who attempts to deliberately under-valuc his stock might be brought to book. 
They have already been referred to by the learned Chief Justice in his Judgment 
with which I respectfully agree.' 

Under the circumstances 1 am of opinion that the question referred for 
our Opinion should be answered in the way suggested by the Chief Justice. 


[243] IN THE HIGH COURT OF JUDICATURE AT BOMBAY. 
Before Sir Amberson Marten Kt., Chief Justice and Air. Justice Crump. 
* [Sth Mardt, 1928.] 

The Trustees Corporation (India) Ltd. • .. Asse.sees. 


V. 


The Commissioner of Income-tax, Bombay . . Referring Officer. 

incorp'oZZTj A* 1 24 Con.pany 

s.harIs~-R,i!Zi,l Corporation 

-SubstanZ 1 tn allotment of shares in y endec company 

- differe nce between market value of shares purchased and faJe 


(1) 2 I.T.C. 14. 
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vaJuc of shares allotted — Burma shares not delivered to Vendee company but 
resold by, Vendors — Sale proceeds less than the face value of allotted shares 
Vendee company — Claim of this deficiency as a trading loss by Vendee com- 
pany — Vendee company, if entitled to take face value of its shares as purchase 
price of Burma shares — Loss, if capital loss. 

The assessee, a private limited company promoted on the lOth February, 
1920 by two English private companies, on the same date entered into an agree- 
ment with the latter for the purchase of c large block of shares held by them 
in Burma Corporation, Ltd., »« consideration of allotting to the vendors an equal 
ttumber of its own shares of the face talue of Rs. 200 and in pursuance there- 
of allotted to them half its total number of shares. The English companies never 
handed any of the, Burma shares to the assessee within the period of 3 years fixed 
for delivery and on the \4th November 1923 entered into a supplementary agree- 
ment inter alia providing for extension of the time for delivery by three more 
years, reducing the original purchase consideration by one half and giving them 
power to sell these shares with the assessee*s consent, the sale proceeds together 
with dividends to he paid over to the assessee. In January, 1924, the Burma shares 
were accordingly^ sold in Lofidon by the English Companies at a price of Rs. 168 
per share conz'crted into rupees, the sale proceeds being kept by them as a de- 
posit by the assessee. On an assesstnent to super-tax in respect of the dividends 
from Burma shares and interest amounting to over 20 lakhs, the assessee churned 
to set off an alleged loss of about 50 lakhs from this sale, calculating tins loss 
as the difference between the face talue of its shares allotted and the sale price 
of Bunma shares. The Income-tax authorities held that the assessee was not 
entitled to take the face value of its shares as the price paid for the Burma shares 
and that as the market value of the Burma shares on the date of the agreement 
to purchase was only Rs. 98“i4/T7, there was really no loss but a profit and 
further that the loss, if any, was a capital loss. 

On a case stated by the Commissioner of Income-tax under section 66 
(3) of the Act in compliance with the order of the High Court, 

Held, (1) that having regard to the substantiai difference between the 
nominal value of the shares given and the market value of the shares purchased, 
the assessee was not entitled to take or the price paid for the Burma shares the 
face value of its shares allotted in payment therefor and consequently there was 
no real trading loss to the assessee. 

In re Wragg, Ltd., (1897) 1 Ch. 796, followed. 

(2) that having regard to the Memorandum of Association specifying the 
purchase of Burma shares and dealings, in other shares as the objects of the aS- 
sessee company and to the fact of dealings in other shares as well, any loss if 
incurred by the assessee in the sale of Burma shares would be a revenue loss. 

Commissioners of Income-tax v. The Melbourne Trust, (1914) AC. 1(X)1, 
Applied. 

Case [Civil Reference No. 8 of 1926] sUted under section 66 (3) of the 
Indian Income-tax Act (XI of 1922) by liie Commissioner of ^com^, 
Bombay in compliance with the order of the High Court dated the 17th Decem- 
ber, 1925 in Civil Application No. 871 of 1925. 
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As required by the order of the High Court quoted above, I have the 
honour to submit under section 66 (3) of the Indian Income-tax Act, XI of 
1922, (hereinafter referred to as the Act), for the decision of the Hon'ble the 
Chief Justice and the Judges of the High Court, the following question of 
law referred to m the said order arising out of the super-tax assessment for 

^‘Whether the Commissioner of Income-tax was not bound in law to 

Corporation shares the nominal value 
of the shares allotted by the Petitioner Company in payment therefor.”*, 

2. Pacts of the Case : Early in the year 1920, two private English 
Companies by name^ “The Share Guarantee Trust Limited” and “The Inter- 
Con^ental Trust Limited” (hereinafter referred to as the two English Com- 
formea a private Indian Company styled the Trustees Corporation 
(India) Limited which is the petitioner Company. Its super-tax assessment 
for the current financial year has given rise to this reference. The chief object 
KWU to take over from the two English Companies a huge 

3.12.817 in all) of the nominal value of ll 
niarv 1920* C^ration Limited. It was incorporated oh 10th Feb- 

two English Companies were its sole proprietors. 

each e^ce^^ Ihre^!® R"- 200 

A* February 1920 (copies enclosed, Exs, 

nanv wi,\ ° English Compames agreed to sell to the Petitioner Com- 

o7h? m return was to allot to the two English Companies an equal num- 

its 

o;! 

down that in c^^the (Exs. A and B), it was further laid 

the completion of the purchase e^ane^ P"°'' 

tion (India) Limited of Rs. 10 eact ^t 

|“y paid absolutely n^thbgVlh^o 'r'^'t PetiUoner Com- 

of sfid to it It Jit Companies for the 

famil 


of ;r shares sold to it Tt ^ Companies for the 
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prietors of the Petitioner Company were really the vendors as well as the 
purchasers of the above Ikirma Corporation shares. 


6. In accordance with the above agreements on the 11th February, 
1920, the Petitioner Company allotted half the total number of the shares to 
be given as the purchase price i.c., 1.56,408 of its shares to the two English 
Companies. The P>urma Corporation which was an English Company was 
thereafter converted into an Indian Company styled the "Burma Corporation 
(India) T.imited." It was registere<l at Rangoon and 14 shares of the face value 
of Rs. 10 in it were given in exchange for each original share of the nominal 
value of ,£1, Tliat is to say, for the .1.12.817 shares of £1 each, fourteen 
times this number i.e., 43,79,438 shares of the nominal value of Rs. 10 each 
were given. 


7. The two English Companies never handed a single share either of 
the Burma Corporation Limited, or the Burma Coiporation (India) Limited, 
to the Petitioner Company and so, as the condition was to allot 1 share of 
the Petitioner Company for two shares in the Burma Corporation Limited, or 
28 shares in the Burma Corporation (India) Limited, no further allotment 
was made in favour of the two English Companies by the Petitioner Com- 
pany. On the 14th November 1923, the two English Companies executed fresh 
agreements with the Petitioner Company (Exs. E* and F*) whereby thev 
agreed to forego half the number of the shares which were to be allotted in 
exchange for the shares in ‘the Burma Corporation and accepted the above 
allotment of 1,56,408 shares in full settlement of the purchase price for their 
3,12.817 Burma Corporation shares of \-£ each or 43,79,348 shares of Rs. 10 
each. Thus the ultimate result was that for its 1,56,408 shares of the face 
value of Rs. 200 each, the Petitioner Company was supposed to have received 
43,79,438 shares of Rs. 10 each in the Burma Corporation (India) Limited. 
Though these shares were alleged to have been sold in 1920, they were never 
delivered to the Petitioner Company as stated above. They were retained by 
the two English Companies and shortly after the execution of the second 
agreement of November 1923; they were all sold away . in England at 8 j. each 
by the two English Companies acting as alleged under instructions from the 
Petitioner Company. They realised £1,751,775 — 4 — G=Rs. 2,62,76,628 at 1^. 4d 
per Re., which sum was kept by the two English Companies with them as a 
deposit from the Petitioner Company and not sent to India. 


8. When the above sale was effected, the Petitioner Company worked 
out an imaginary loss on the transaction as under: — 

Rs. 

Purchase price paid vis., 1,56,408 shares in the Corpo- 
ration of the face value of Rs. 200 each, Rs. 1,56,408 

X 200 . ■ 3,12,81,600 

Sale Receipts. ■ • 2,62,76,628 


Net loss. 


50,04.972 



♦Not printed* 
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The Petitioner Company had net income from dividends from the Burma 
Corporation shares and from interest amounting to Rs. 20,14,259 and it wanted 
to set off the above loss against this income and get exemption from the tax. 

9. The Senior Income-tax Officer. Bombay, declined to allow the loss 
on the ground that it was capital loss and assessed super-tax amounting to 
Rs. 1,22,766, income-tax having been already (le<luctcd at source. 

10. The Petitioner Company thereupon lodged an appeal with the As- 
sistant Commissioner of Income-tax. Bombay, who considering that there was 
really no loss in the abovo transaction hut a huge profit, declined lo interfere. 
A revision petition was then preferred hy the Petitioner Company to the Com- 
missioner of Income-tax under section 3.^ of the Act. He too declined to in- 
terfere. 


11. The Petitioner Company thereafter wanted a reference to the High 
Court. It was therefore called upon to state definitely tlie points on which it 
desired a reference. In reply il sent a draft reference, in wliicli ass'uniht^ that 
‘iVO'S a loss, il wanted Ihe High Court to decide whether it was allowable 
01 not. The Older (I'.x. G*) was thereupon passed. Therein it was stated that 
as the only question which had arisen out of the decision of the Assistant Com- 
missioner ot Income-tax (Ex. K*) was one of fact, vh., the actual amount of 
profit or loss resulting from a certain transaction, no reference could be made 
to the High Court. To avoid any misunderstanding, the case was reviewed at 
full leiigtli by the Commissioner in that order and the probable profit on the 
tmnsactioii wr., Rs 1,04,35.828 worked out and a copy of it sent to Messrs. 

rguson & Co., Chartered Accountants, who lepresented the Petitioner Com- 
pany in connection with this as.sessment. They were informed that unless the 

ril was specifically pointed out, no reference could be made 

to the High Court. 

a^ve order (Ex. G), it was made clear that the method 

was fallacil H Petitioner Company 

peared ‘hete being a loss, the Petitioner Company ap- 

on the 3th a! Ferguson & Co., sent their 'reply 

th^W ^ (Ex, H ) in which instead of taking the allotted shares at 

of carcSlThe‘pr°fif" 7 Commissioner’s rthod 

loss of Rs 45 35 748 ^ T n™"’ transaction and worked out a fresh 
ence hetw^ ‘*5, 35,748 m place of the original loss of Rs. 50,04,972. The differ- 

sumption th^t ‘^“'"'"'“‘Otter’s result was due to their as- 

allotted o^Tlth' Feb^r 1 ir' *° “"'P* ‘'’® 

the Riirmea n • Petitioner Company as worth only one share in 

*at Corporation on 11th February 1920 as that was actuaUy the case on 

Rs 9^ H/1?* V f I “f «’« aPotted shares at 

.r z S'' "L’ltrri “» 
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13. In his reply dated the 24th August 1925 (Ex. I*), the Commis- 
sioner pointed out the fallacy in the assumption that on 11th February' 1920 

one share in the Petitioner Company was worth two shares in the Burma Cor- 
poration Ltd. 

14. Then the Solicitors of the Petitioner Company wrote the letter (Ex. 
J*) wherein the method of calculation adopted by the Accountants in their 
a^ve letter of 13th August (Ex, H) was given up and the original argument 
of taking the value of the shares allotted at Rs. 200 each (the face vakie) was 
once more taken up and the Commissioner was requested to refer the question 
set out in para 1 above to the High Court. 

15. The Solicitors were thereupon informed that no reference could 

be made on such a point as it involved no question of law. They tUeri applied 
by their petition dated the 14th October, 1925 to the High Court requiring the 
Commissioner to state a case for the opinion of the High Court in regard to 
the assessment of their clients to super-tax. The High Court was then pleased 

to order a reference to be made to it under section 66 (3) of the Act. 

16. The question for decision by Your Lordships is categorically stated 
in para 1 alx)ve. As section 66 requires me to state my opinion while forward- 
ing the reference, it is given in the following paragraphs: — 

17. Opinion of the Commissioner: In this case, it is to be determined 

whether the law requires that when the purchase price of a certain thing is not 
paid in cash but by allotting shares in a company, we should take into account 
the “nominal value” of the shares allotted or their market value to ascertain 

the cash equivalent of the purchase price paid. The dispute relates to the 

probable amount of profit or loss from the sale of certain shares and in order 
to arrive at the same we have to deduct the sale p^'ice realised from the purchase 
price paid for these shares. We know the actual sale price realised. We do 
not know the purchase price which is stated to be 1,56,408 shares in the Peti- 
tioner Company of the “nominal value” of Rs. 200 each. We have therefore 
to calculate first of all the value in cash of these allotted shares to know the 
profit or loss. from the sale transaction in dispute. The Petitioner Company 
contends that the Uw requires that the cash value of each of the allotted shares 
is to be taken to be its “nominal value” viz., Rj. 200. It is to be seen whether 
this is correct or otherwise. 

18. The ordinary meaning of the word “nominal” when used with 
reference to the value or price of a thing is “existing in name only, not real 
or actual” as given in the Concise Oxford Dictionaiy. “Nominal value means 
“value which is not real or actual." Therefoie if we take into account the 
“nominal value” (i.^., value which is not real but imaginary) of the shares 
allotted, the purchase price which we will thus arrive at will be an imaginary 
and fictitious figure. Taking into account an imaginary and fictitious 
purchase price while calculating the profit or loss from the sale 
transaction, will result in our arriving at not the real or true profit or loss but 
some imaginary ' fictitious figure. Now we have to see whether the Income- 
tax law requires us to tax real and true profits or imaginary and fictitious 

ones. . . 

19. That the Legislature can deliberately enact a statute requiring tax 

to be paid on imaginary incomes and profits is a sufficiently startling p roposi- 
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dull to make us look for the dearest language in the Act expressly autliorising 
acdon of this kind. Nothing can be more atrocious than asking a man to pay 
tax on what he never earned and nothing can be more unjust to honest tax- 
payers if real profits are allowed to be converted into imaginary lossips by an 
Act of the Imperial Legislature. Now taking up the Income-tax Act of 1922, 
Your Lordships will find that its Chapter I deals with the “Charge of Income- 
Tax.” Its section 3 enacts that tax shall be paid ‘‘in respect of all income, 
profits and gains of the previous year of every individual, Hindu Undivided 
family. Company, firm, etc,” Then follows section 4 which lays down that 
"tile Act shall apply to all income, profits and gains as described or comprised 
in secdon 6, from whatever source derived, accruing or arising, or received in 
British India, or deemed under the provisions of the Act to accrue or arise 
or to be received in British India”. These sections clearly contemplate levy- 
ing tax 01 ^ real income, profits and gains and not imaginary ones. What is to 
be taxed must be real income, profits and gains with the condition that these 
do accrue or arise or be received in British India. If they do not accrue or 
arise or are not received in British India, there must be some express provi- 
sion in the Act under which they can be deemed to have accrued or arisen or 
been received in British India. The important point to notice in this connec- 
tion IS the fact that these sections do not suggest levying tax on what may 
not be income, profits and gains but may be deemed to be so under the pro- 
visions of the Act. Just as in these charging sections there is an express re- 
ference to the provisions in the Act under which income, profits and gains 
Inch do not actually accrue or arise or are not received in British Indiik are 
be deemed to so acenue or arise or to be so leceived. in case there were any 

1 ohts and gams was to be deemed to be so, they would most certainly have 
l^en relcrred tp- m these sections. The whole sdieme of the “ to tlx 

sctUiil totdl niconic of the Drevioti^: 

20 Now turning to Chapters V and V-A of the Act Your T^r.t. 1 ,- 
wiU see that they relate to “Liability in special cases” anH ’ f lordships 

— £ 1",*” -i~. r..'! 

tax Officer is to leTta?! "t T ' the Income- 

^ deemed to be the actual profits '^This profits or may reasonably 

H-here the> ate JusTt.f jfe ""^*'** Act and that 

be made. ^ ^‘tempt to tax the real profits should 

44-B lays down”lhat^in^hp^^^*^ -^-^rdships will perceive that section 

be in the first instance deemed^ t shipping profits, the taxable income 

nrst instance deemed to be 5 per cent of the total amount paid or 
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payable on account of the carriage of passengers, live-stock and goods by the 
ships concerned. As this is taxing what may be an imaginary profit, section 
44-C at the same time expressly lays down that in the following year when 
the actual profit is known, an adjustment of the tax thus paid can be made 
be levying tax on the actual income. 

22. Super-tax is nothing but an additional duty of income-tax as laid 
down in section 55 of the Act which enacts diat it is, like income-tax, pa}'- 
able on “the total income of the previous year". Section 56 lays down that 
the total income for income-tax purposes is to be taken to be the total income 
for super-tax purposes. Whatever is said in the preceding paragraphs about 
income-tax applies word for word to super-tax too. 

23. As far as the Income-tax Law is concerned, I feel no hesitation 
in saying that there is nothing in the Act which requires “nominal" values 
and “nominal” profits to be taken into account. We have to tax only the 
actual and real income, profits and gains. 

24. That the “nominal" value of a share in a company cannot be the 
same as its intrinsic value except by accident needs hardly any demonstration 
on my part as every one knows that a share may be worth ten times as much 
or only one-tenth of its nominal value. The financial position of a company, 
and the rate of dividends it is paying have much to do with the intrinsic 
value of its shares. 


25. Enough has been said above to show that the Act does not lay 
down that we are to take into account the nominal value and thereby work out 
imaginary profits or losses, taxing those who should not be taxed and letting 
go those who should pay lax. We must lake only the intrinsic values into 
account and arrive at the real profit or loss which alone is to-be considered for 
the purposes of the Act. 


26. The next point to be considered now is whether there is anything 
special in this case requiring the intrinsic value of the allotted shares to be 
taken to be equal to its “nominal” value. The Tetitioner Company does not 
put forward any such claims. However, we might for the sake of j-usticc, as 
well consider it. The facts to be borne in mind in this connection arc that the 
two English Companies who sold the Ihniua Corporation shares were them- 
selves the sole proprietors of the Petitioner Company which purchased them, 
that each share in the Burma Corporation was worth only Rs. 98-14/17 on 
the day on which the purchase took place as admitted by Messrs. Ferguson 
& Co on behalf of the Petitioner Company (vide Ex. H) and tliat documents 
were executed by the two English Companies whereby the Petitioner Com- 
nanv was made to allot to the two English Companies shares of the nommal 
value of Rs. 200 in exchange for the above shares worth Rs. 98-14/17 only. 
We have thus a transaction in which the vendors and the purchasers are in 
reality one and -the same party and which purports to exchange a thing worth 
Rs 98-14/17 only for something which we me asked to value at Rs. 200. 
Would it be at all justifiable to do so under any circumstance whatsoever? 
Prima facie if the transaction is to be supposed to be bona fide, all that we 
ran do is to take it that as reasonable and sane beings, those who pui chase the 
u orili Rs 98-14/17 only paid for them only Rs. 98-14/17 and nothing 

mllT, Why should the Petitioner Company pay a pie more for what was 
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worth not more than Rs. 98-14/17? If it did pay anything more, 
ii was nothing but a pure gift given because it mattered not, the 
and the donee being in reality one and the same party as observed above. The 
parties might as well have exchanged a lead pencil worth As. 2 for a gold 
watch worth Rs. 100 and tried to make us believe that the pencil was worth 
Rs. 100, or that the watch was worth only 2 annas! The only reasonable infer- 
ence in a case of this kind is tliat the shares vere worth only Rs. 98-14/17 to 
the Petitioner Company and so it agreed to give them away in exchange for 
shares wortli Rs. 98-14/17. Tliey could not have been worth Ks. 200. Else 
they would not have been parted with for what worth Rs. 98-14/17 only 
as everybody knew at the time. The iiurinsic value cannot thus be supposed 
to have been in any case equal to the nominal value. 

27. Where the relations between the parties arc such as to render pos- 
sible transactions of this kind we find in this case and where the cash value of 
an asset given in exchange is not known, the best course to ascertain it is to 
find out how much it would fetch in the open market. Here is a Comply. 
On the llth February 1920, it has no assets whatsoever except certain shares 
in the Burma Corporation plus Rs. paid in cash for three of its shares 
minus the preliminary expenses of Hoating the Company. Its prospects d<f- 
pend on the prospects of the Burma Corpoifation shares alone. Could 
its shares be in any way regarded as •luperior to the Burma Cor- 
poration shares themselves ? .A would-be investor would rather pay 
Rs. 98-14/17 for a Burma Corporation share tiun this much amount for a shar% 
in the Petitioner Company, because his investrtient in the latter Company would 
be saddled with the extra expenditure of managing it and the yield would thus 
certainly be less than what could be had by investing direct in the Burma Cor- 
poration shares. The Petitioner Company, of course, in its. prospectus makes 
motion of dealing in other shares etc., but that would really mean nothing to 
would-be investors as long as they saw that the Company had- got in return- for 
all its issued shares but three, shares in the Burma Corporation only. It is- doubt- 
ful whethex any one in the open market would have paid-even Rs. 98-14/17 for 
these shares on the llth February 1920. 

28. The issue of shares of. a certain nominal value does not mean that 
the shareholder has a right at any time to claim from the Company the ‘-nOmi- 
iial" value of the shares. Were it so, we would be bound to take it that the 
Petitioner Company really paid Rs. 200 when it allotted a share. All the claim 
that a shareholder has on a Company is to have a share in the profits; and in 
the assets of the Company, when wound up, proportionate to the number' of 
shares held by him. This- is all that he gets and the market value of a share 
represents the cash value of these benefits. The market value alone can re- 
present the value of a share in cash thus. 

29. If there were any law under which the “nominal value" of a share 
is. to be taken as its cash value, all that a debtor need do is to form himself into 
a company and pay his creditors by issuing shares of any nominal value heEk^.' 
No one but himself wovdd accept such shares at the nominal value and that 
would not in the least mean that they were worth their nominal 'value in reality. 
It would be all a fictitious transaction. 

30. Before concluding, I invite the attention of Your Lordships to the 
letter of 13th August last (Ex. H) of the Chartered Accountants who repre- 
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trustees corporation ONUIA), ltd. V. 

in the matter of this assessment. In that letter 

I 9 ^TaT Rs^gS-H/lT «■> 'he 11 th Eebnuao’ 

in thf- p f t- \vanlu<l that on that day one share 

sLrt i. TT'' -‘lotted not for oTe 

How can r"T niade in 1923, 

can this he (lone? No one on the llth February 1920 knew what was 

^n'^f 1 K '‘^23. On tl.e llth I'chruary 1920 the shares 

allotted became the |.roperty of the two English Companies. Any ’appreciation 

vas treir:::fit‘'’7r''"' ‘""T' "■ «- ^5oZd :: 

Irt , T 7 ITtilioner Company paid twice the 

deliberltek fir T (4n that , lay it allotted one .share 

> tor one shaie in the Hurma Corporation wurtli Ks. 98-14/ 17 only. 

not hnf,L '’9’ '■P'"''^'' is 'I'-l the Commissioner is 

I Corporation shares the 

therkfor ‘ Company in payment 

32. A copy of the decision of the High Court may kindly be certihed 
o me tor further action as required by section 66 (5) of the Act. On its 
receipt as this transaction appears to have taken place entirely outside British 
India, the next question for consideration will Le whether its result can De 
taken into account in ascertaining the income liable to tax here in view of the 
provisions of section 4 (2) of the Act. 


SUPPLEMENTAL CASE. 

Pursuant to your Lordships’ interlocutory judgment delivered on 5th 
October last in the above matter, 1 submit herewith for favour of opinion, 
additional questions of law which arise in this case. As observed in his judg- 
ment by the learned Chief Justice, the Commissioner was merely required to 
refer a specific question to the High Court under the order issued by it on 
17th December 1925 and that had to be done. However, in the last para of 
the Reference made in obedience to that order, I had added that on receipt 
of your Lordships’ opinion on the specific question submitted for opinion, the 
next point for consideration would be whether the profit or loss arising from 
the transaction could be taken into account in view of the provisions of section 
4 (2) of the Act. Your Lordships having now given me “a general liberty 
to amend the case stated” 1 have considered it advisable to submit for the 
opinion of the Hon’ble Court, all the questions which arise in the case and 
which must be authoritatively settled before it can be finally decided. These 
have been categorically set out in the following paragraph. 

2. Questions for the opinion of the flit/h Court : — Including the ques- 
tion already referred as per the original Reference No. Rel. 7 of 27 — 3 — 1926, 
the following three questions are submitted for favour of your Lordships 
opinion : — 

(1) Whether the Commissioner of Income-tax was -not bound in laiv 
to take as the price paid for the Burma Corporation shares, the nominal value 
of the shares allotted by the Petitioner Company in payment therefor. 

(2) Whether the alleged loss in question, if any, was capital loss or 
revenue loss, and 
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(3) Whether the alleged loss in question, if any, can be taken into 
account in view of the fact that it has accrued and arisen outside British India, 
in view of the provisions of sections 4 (1) and (2) of the Income-ta.K Act, 
1922. 


3. Facts of the Case : — The facts of the case have been already stated 
in paras 2 to 16 of the original Reference made on the 27th March last and 
they need not be recapitulated here therefore. Exhibits A to K referred to 
in this present Reference are those accompanying the original Reference. 
Fresh exhibits now submitted are marked L to U*. 


4. Opitiion of the Commissioner : — As regards question No. 1, the Com- 
missioner’s opinion is already given in paras 17 to 31 of the previous Refer- 
ence dated the 27th March. However, since His Lordship the learned Chief 
Justice has been kindly pleased in the last pai.i of his judgment to allow me 
leave to state my views on any matter appearing in his interlocutory judgment 
of 5th October last and as I am invited to “put in figures showing the price 
per share” of the Burma Corporation in 1920 and the price realised in 1923 
and to “make a corresponding statement as regards the figures put forward 

by the Petitioner Company”, I venture to make below a few additional obser- 
vations re: this question. 


5. It was on lOlh February 1920 that agreements were first made be- 
tween the two promoter companies and the Petitioner Company (Exs. A, B, 
C and D) whereby one share in the Burma Corporation Limited of the face 
value of 1 £ (or 14 shares of the Burma Corporation (India) Ltd. of Rs. 10 
each when issued in exchange for each of these 1 £ shares) was to be ex- 
changed for one share in the Petitioner Company of the face value of Rs. 200. 
The market value of this 1 £ Burma Corporation share that day was 14£ and 
'i? exchange that day was 2^. lOd. per rupee. 14 £ were equivalent to 

Rs. 98-14/17 as admitted by Messrs. A. F. Ferguson & Co.. Chartered Ac- 
countants, on Iwhalf of the Petitioner Company in their letter of the 13th 
August 1925 (Ex. H). Tlwis each share of the Burma Corporation was at 
the time of exchange worth Rs. 98-14/17 only as already pointed out in the 
previous Reference. Hence the agreements of 10th February 1920 purport 
to allot one share in the Petitioner Company of the face value of Rs. 200 

or one share m the Burma Corporation of the market value of Rs. 98-14/17 
Thi.s IS self-evident and needs no further proof. 

6. Now, my Ix)rds. T am highly obliged to the learned Chief Justice 
for drawing my attention to the English cases hearing on this point esoe- 
aaly the case /„ ;?c iyra„„ T have carellly gone Zugh Xe 

tak-finlo «*ren,ely grateful if your Lordships 

iTwrat hrf w j‘'<’Ku>ent in the aliove case 

Of IVraffff Ltd. He states as under (page 835) : 

“It is now well settled law that for a share-holder in a company limited 
by shares to have fully paid up shares, and therefore not to be liable ^for calls 
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in a winding-up of the company, he must show that he has fully paid up to the 
face value of the shares, ether in cash or in value received by the Company in 
some form ; or partly in cash and partly in value received by the company in 
some form; and if the pa>Tnent other than in cash'be relied on. this can only 
be so if there be a ‘contract duly made’ in writing and filed with 'the Registrar 
of Joint Stock Companies, at or before the issue of the shares, pursuant to 
section 25 of the Companies Act. 1867. The House of Lords has definitely 
settled this point in the case of the Oore^um Gold Mining Co., of India v. 

‘Partial payment is not sufficient: but shares may be lawfully issued 
as fully paid up for considerations which the company have agreed to accept 
as representing ir< moneys worth the nominal value of the shares’; per Lord 
Watson in the Ooreguni Cn^r.”(l) 


Then follows at page 836. the most important part in this judgment 
which covers exactly the present case before your I,ordships. It is as under: — 

Again, if in a registered contract, a money value less than the face 
value of the share be placed upon the consideration which the company had 
agreed to accept as representing in moneys’ worth the nominal value of the 
share, that share, I should think, would not be fully paid up; for instance, as 
was put in argument, a contract to supply to a limited company 100 tons of 
coal, valued at lOi". per ton, as a consideration for 100 l-£ shares — these shares 
would not be. I think, fully paid up. 


“There would be no necessity in such a case for impeaching the agree- 
ment, for that the shares were not fully paid up in money or money’s worth 
would be apparent upon its face. Cotton L. J. in In Re Ahnoda and Tirilo 
Co., (2) points to sucb a case as this, though he did not decide it”. 

Now, my Lords, what do we find in this case? As per the above judg- 
ment, the two promoter companies must show that they have “fully paid up to 
the face value of the shares cither in cash” or in kind in order to escape liabi- 
lity for calls in a winding up. Do they show chis? The only thing that they 
can point to is that in return for a share of the face value of Rs. 200, all that 
they gave was a promise to hand over a share in the Burma Corporation of 
the then market value of Rs. 98-14/17. This is all that the agreements of 
10th February 1920 go to establish. (What the price of a Burma Corporation 
share was on 10th and 11th February 1920 was known to every one. There 
is no need at all to specify in an agreement the price of a share quoted in the 
share market from day to day). Thus there is absolutely no difference between 
Ibis case and the case cited by Smith L. J. of a contract to allot a 1-t share 
in a company in return for a ton of coal valued at 10.9. As stated by him. in 
such a case the fact “that the shares were not fully paid up m money or m 
money’s worth” or “in meal or in malt” [in the words of Lord Justice Giffoul 
in Drummond’s case, (,3)] is apparent upon the very face of the 
and there is no necessity to impeach them even, to establish the fact that t 
shares in this case were issued at a discount. This is self-evident, as mstea 
of being exchanged for Rs. 200 in cash or bind, the promise of a considera- 
tion worth only Rs. 98-14/17 on the date of the agreements was accepted pt 


(1) (1892) A.C. 125. 

(2) (1888) 38 Ch.D. 415. 

(3) (1869) 4 Ch. 772. 
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share. It passes one's belief that such an extraordinary transaction could have 
taken place but when we bear in mind the fact that the vendors and the pur- 
chasers of these Burma Corporation shares were in reality one and the same 
party, the two promoter companies who sold these shares to the Petitioner 
Company being the sole owners of the latter having, at the time of its formation, 
all its issued shares numbering 1,60,710 excepting two, your Lordships will 
easily see how such a transaction came to pass. Even in a winding up, in ac- 
cordance with the judgment of Smith L. J. in the above case, there could be 
no obstacle to holding the two promoter companies liable to contribute the dif- 
ference between Rs. 200 and Rs. 98-14/17. 

7. I fully admit, my Lords, that w'here the assets takeivup in exchange 
for shares allotted cannot, from the nature of them be said to have any market 
value c.g., livery stables, goodwill, live stock, carriages, harnesses, etc., as in 
the case of Wragg Limited, the estimate by the contracting parlies of the value 
of the assets taken up “ought not to be critically examined” as stated by Lord 
Watson in the Ooregmu Cnjc(l). In the case of Wr<t(jg Limited, (2) in the 
words of Rigby L. J. (at page 839) “the assets (notably the goodwill of the 
business) could not from the nature of them be said to have any market value; 
and what they would be worth to a company incorporated to carry on the busi- 
ness would depend upon considerations as to which there would be room for 
considerable honest difference of opinion”. In the present case, however, there 
can be no honest difference of opinion whatsoever as to the market value of the 
assets taken up vie., shares in the Hurma Corporation. It was Rs. 98-14/17 
per share without any doubt and in such a case no Court can assume that it 
was full payment for a share of the face value of Rs. 200. When the consi- 
deration given per share allotted w'as worth only Rs. 98-l'4/17 on the face 
of it, how can any one hold that there W'as full payment in kind, if not in cash, 
to the extent of Rs. 200 for the shares issued by the Petitioner Company? To 
allot a share of the face value of Rs. 200 in return for a share worlh 
o' undoubtedly issuing shares it a <liscount. A liability to pav 

Rs. 98-14/17 would in that case itta^li to the shareholders of the 
snares allotted, tn a winding^-up proceeding^. 


8. In the foregoing discussion, I have assumed for tl\e moment that 
in calculating profit for income-tax purposes, we are bound by decisions issued 
under the TCnglish Companies Act applying ;o winding up and similar pro- 
ceedings regarding companies. T will now invte your Lordships’ attention to 
a few decisions -under the English Income-tax Acts which indicate that what- 
ever may he the case in winding up and similar procee<lings. the proper me- 
thod of determmmg liability to Inconie-lax in cases of this kind where 
shares arc issued m exchange for assets taken up. is to take into account the 
intrinsic and not the face value of tlie shares issued in order to ascertain the 
piofit liable to the tax. Justice Rowlatt who is an acknowledged authority in 
England on income-tax matters, m his judgment in the case of Collins (his- 
f'cetor of Taxes) v. The Firth Brcarldy Stainless Steel Svndicate Ltd n't 
delivered in March 1925 in the High Court of Justice. King’s Bench Division^ 
says. Now the only items that I have to deni with are the sale of the Amen- 
^iji^ ent for a eonside^ahon ni shares and what will have to be done there is 


(1) (1892) A.C. 12.S. 
(3) 9 Tax Cas. 520. 


(2) (1897) 1 Ch. 796. 
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to ascertain as best you can — it may not be easy — what this patent really cost 
the company, and secondly what these shares were worth when they were 
taken over as the price of the patent, and the difference is the profit”. The 
company concerned in the above case had paid for the American patent re- 
ferred to by Justice Rowlatt and some other patents by issuing its shares of 
the face value of £23,000 as fully paid. It sold the patents for 550 shares 
of 100$ each to another company and Justice Rowlatt gave his opinion as 
above as to how to calculate profit for inco.ne-lax purposes in such a case. 
He has not recognised any such dictum as we are asked by the Petitioner Com- 
pany to accept in this case znz., that the Commissioners of Income-tax were 
bound to take the face value of the shares concerned in ascertaining the pro- 
fits liable. 


9. In the case of the Californian Copper Syndicate Ltd. v. Harris(\), 
in the Court of Exchequer (Scotland), Second Division, it was held that the 
difference between the purchase price and the value of the shares for which 
the property concerned was exchanged should f)e taken as profit liable to tax. 

10. The only way to arrive at true profits is by taking into account the 
intrinsic and not the face value of shares where they form part of the conside- 
ration for sale or purchase. As stated in th • previous Reference, the intrin- 
sic vakie of the shares issued by the Petitioner Company cannot have exceeded 
Rs. 98-14/17 on the day they were issued as fully paid up as the assets that 
day were hardly anything beyond an equal number of shares of the Burma 
Corporation received in exchange — (jndc para. 27 of the previous Reference). 


11. Though on 11th February 1920, 1,56,408 shares were issued by the 
Petitioner Company to the two promoter companies, the latter never deliver- 
ed a single share of the Burma Coiporation Ltd., in return. For full three 
years and nine months, nothing was done. Then, by agreements dated 14th 
November 1923 (Exs. E and F), it was agreed to extend the period of the 
deliveiy of the Burma Corporation shares up to February 1923, the two pro- 
moter companies agreeing in return to deliver in all 33,12’.817 shares in the Burma 
Corporation of 1£ each instead of only 1.56,408 shares as originally agreed, in 
return for the consideration already received 'ii 11th February 1^0. Hence, 
the ultimate result was that for one share in the Petitioner Company issued on 
11th February 1920, 2 shares in the Burma Corporation of 1£ each or 28 
shares in the Burma Corporation (India) Ltd., of Rs. 10 face value were to 
be delivered to it. These twenty eight shares, when sold, realised 8 j. or Rs. 6 
each. Hence for each share in the Petitioner Company issued on 11th Feb- 
ruary 1920, Rs. 168 were received by it when the 28 shares in the Burma 
Corporation (India) Ltd., received in exchange were sold. Now, as shown 
above, each share in the Petitioner Company, on 11th F^bruaij 1920 when it 
was issued was worth Rs. 98-14/17 only. Icnce. for Rs 98-14/17 it got 
Rs 168 in 1923. Thus there was a clear profit of Rs. 69-3/17 per share issued 
by the Petitioner Company. It admits that Rs. 168 were realised m retuim 
for every share issued on 11th February 1920 but contends that what d paid 
was Rs. 200 which was the face value of the shares issued and not Rs. 98-14 1 
as contended on behalf of the Crown. Hence, according to it there was a 
loss of Rs. 200 less Rs. 168 or Rs. 32 per ihare. As your Lordships have 


(1) 5 Tax Cas. 159. 
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expressly asked me to state this very plainly to avoid contusion, 1 put it as 
under for the sake of clearness. 


I’jice pail! on ]lih Fehniary 1920 por ever>- two 
^ha^L^s of the Burma Corporation LUl., by the Peti- 
tioner (.oinpany ( aj» per agreements Exs, A & C ' 
rciul witli Exs. E and F ), 

Price reaHse<l oer every two shares of the Burma 
1 Corporation oi Iwenly-dght sliares of the Burma 
Corporation ( India ) Ltd. 

f 

Atvordiiig to the 
I'etitioner Company. 

• 

According to the 
Commisi^ioncr. 

1 

According to the 
Petitioner Company. - 

According to the 
Commissioner. 


Ks. 

y8-J4/l7 

I bus il will |)c seen that the only dirt'ei ence Ijctween the Commissioner’s 
calculations and those of the Petitioner Com jany is as regards the purchase 
price. The Petitioner Company contends that il should he taken at the nomi- 
nal value ol its shares t'i::., Us. 2(XJ. The Crown contemls that the nominal 
\alue cannot he taken in this case an<l lluil ihe Peliltoiier Company has re- 
ceived only \<s. 98-14/17 for each of its 1,56,408 siuires issued as purchase 
consideration leaving a liahilily of Ks. 101-.C17 on the two promoter com- 
panies. The total purchase consideration being 1.56.408 shares, the Commis- 
sioner contends that a profit at the rale of Rs. ()9-.C 17 per share issued has 
been made. J he Petitioner Company, on the other hand, claims a loss of Rs. 32 
per each of these shares. 1 trust these figures will make matters clear. Though 
under the original agreements of 10th Fchruary 1920. the Petitioner Comowiv 
was to allot 1.55.408 more shares on account of the purchase consideration, 

qV/m- agreements made on the 14th November 

i 7i becau.se both the promoter companies failed to deliver 

vithin three years the Burma Corporation shares as required under the origi- 

thcnr^T^*"^"^" Compain- agreed to give 

cnsltld the T4 ^8 s^’"' M ‘ n consideratiot, 

consi. ted of t ic 1.56,408 shares originally allotted on IlUi February 1920 Had 

oic ^haies l>een alIotte<I as purchase consideration, we would certainly have 

ak-eii the additional number into acc(»unt valuing them as best as we could fin 

Compaay to excitango its shares of the nominal value of I 

number of shares m the Burma Corporation Ltd of the ^ u/ 

Rs. 98-14/17 which in itself is a most’^extraorditlri’- P oceedi™" ‘'^s c" 1 

D provide that though the Petitioner Company was to !u . ^ 

shares at once, it was not to be given the consid^eration for th '‘® 

o< .h. B™. c,.„£. 5oo".S:S 
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were to be handed over at once and the remaining 1,31,408 shares were to be 
handed over within the next three years. In the meanwhile, the two promoter 
companies' were free to "deposit and charge and/or continue the deposit and 
charge of such shares with Lloyds Bank Ltd., oi any other Bankers as security 
for any liability or liabilities” of the promoter companies to the extent of 5 
million pounds sterling! It was further provided that tlie promoter companies 
should have the power ..to seM* these shares w ith the assent of the Petitioner 
Company and utilise the sale proceeds in discharging their liabilities, remitting 
to the Petitioner Company what was not required for that purpose. The period 
of 3 years mentioned in these four agreements (Exs. A to D) expired on 9th 
February 1923. Not a single share was, however, delivered as per these agree- 
ments. The Petitioner Company having allotted on 11th February 1920, 1,56,408 
shares, was not given even a pie of the promised consideration for over 3 years 
and thus the agreements made were not observed at all. Surely this is most ex- 
traordinary. Though the three years expired on the 9th February 1923, nothing 
whatever was done^till I4th November 1923 when the agreements Exs. E and U 
were executed in whiih the period for the delivery of the Burma Corporatjun 
shares was extended up to 10 — 2 — 1926 and the two promoter companies agreed 
to forego half of the purchase consideration as originally fixed in view of these 
fresh agreements giving 3 years more for the delivery of these shares. The 
two promoter companies also agreed to pay to the Petitioner Company the pro- 
ceeds of the sale of these shares when sold. To the last, however, not a single 


share was handed over and in January 1924, the shares were sold by the two 
promoter companies, one of them viz., the Intercontinental Tixist itself re- 
purchasing 3,79,439 shares of Rs. 10 each in the Burma Corporation (India) 
Ltd., which represented 27,102-11/14 original £1 shares in the Burma Corpora- 


tion Ltd., sold by it to the Petitioner Company, (vide Ex. L deposition of Mr. 
Sandeman, one of the directors of the P^:titioner Company). Even then the 
money realised by the sale was not paid over to the Petitioner Company. It 
was kept by the two promoter companies as a deposit from it. Thus, from one 
end to the other, we come across nothing but a most extraordinary -set of cir- 
cumstances and the only possible explanation for these which suggests itself to 
me is that the whole scheme was illusory and set up by the two promoter com- 
panies for reasons which, however obvious, need not be discussed here. Not 
only have shares been, issued at a discount originally but not a pie Of the con- 
sideration for them was handed over for nigh 4 years, the shares which were 
to be given in exchange having been kept by the promoter companies with them- 
selves for their own business purposes. We are, my Lords, asked not only to 
take the purchase consideration at the full nominal value of the shares issued 
but are also called upon at the same time to actually allow the “loss” thus arising 
on account of the supposed re-sale of the 3,79,439, 10 Rs. shares ^ 
Corporation (India) Ltd., to the promoter company which pretended to have 

sold them to it 4 years back. 

13. So long as no part of the purchase consideration for the shares 
allotted was handed over to the Petitioner Company, we have to take it that all 
that the latter got for the shares issued hy it was a promise to be given 
shares in.exch^ge^ Until the shares were actually handed over, we can hardly 
take it that the consideration was satisfied. The shares were never handed over. 
They were kept by the two promoter companies and utilised for their own pur- 
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poses until they were sold. The sale proceeds were not actually handed over to 
the Petitioner Company so that it might deal with them as it liked, but were 
kept as a deposit by the two promoter companies. But taking it that this deposit 
amounted to a payment, ail that these extraordinary transactions establish is 
that for shares issued as fully paid up on 11th February 1920, no consideration 
was paid till January 1924 when credit for Rs. 2,62,76,628 was given for them 
though their face value was Rs. 3,12,81,0tX). In other words, though 
on 10th February 1920, the agreement was to hand over a Burmi Cor- 
poration share of the then market value of Rs. 98-14/17 for each share allot- 
ted, nothing was done till January 1924 when cash credit was given at Rs. 168 
per share issued. Upto January 1924, we had thus on the one side an actual 
issue of 1,56,408 shares with nothing on the other side except unfulfilled agree- 
ments to deliver certain shares. Disregarding these agreements, the t^hole tran- 
saction amounts to issuing in 1920, 1,56,408 shares of Rs. 200 each and re- 
ceiving consideration for them in 1924 at the rate of Rs. 168 per share. 
Look at the matter in whatever way we like, it all amounts to issuing shares 
at a discount. In such circumstances, neither the Commissioner of Income-tax 
for taxation purposes, nor, I would respectfully submit, any Court of Justice 
in other proceedings, can be bound to accept as the price paid for the Burma 
Corporation shares, the nominal value of the shares allotted. 

14. Now, my Lords, 1 proceed to consider the second question. The 
detailed analysis of the six agreements (Exs. A to F) in the preceding para- 
graphs shows that till the date of the actual sale of the Burma Corporation 
shares, they were not handed over to the Petitioner Company but kept by the 
two promoter companies with ^ower to pledge them as security for their own 
liabilities. As the shares were not delivered, they did tiot even form part of 
the assets of the Petitioner Company which cannot in any sense be said to 
have been dealing in them. Before one can deal in anything, he must have it 
completely at his disposal The shares were not at the disposal of the Petitioner 
Company but actually at the disposal of the two promoter companies which had 
power to pledge them as security for loans taken l>y them as stated above. The 
promoter companies were really all along dealing in them. The shares did not 
thus form part of the trading stock of the Petitioner Company. In its Balance 
Sheets (copies submitted herewith together with those of the Profit and lx)ss 
Account, Exs. M, N and O) for the years ended 31st March 1921, 1922 and 1923 

these shares do not appear. What is shown regarding them is described as 
under in the first two Balance Sheets: — ► 


''Investments : — 

Interest in shares of the Burma Corporation Limited to be issued to 
this company m exchange for shares in this company already issued and to be 
issued in terms of the agreements with the Share Guarantee Trust Limited and 
Intercontinental Trust (1913) Ltd., dated lOlh Februarv 1920 
Rs. 3,12,81,600." • • • . . 


. 1 , March 1923 is peculiar since 

though .t purports to record the state of affairs on 31st March 1923 it refers 
to the agreement dated 14th November 1923. It is as under:— ’ * 

"Investments : — 


Interest on 43,79,438 shares of the Burma Corporation Ltd. 
to this Company in exchange for shares in this company issued in 


to be issued 
terras of the 
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'^uaiamec Trust Lid, and the Intercontinental Trust 
(913) Ltd., dated 10th hebruary 1920 and siippiemental agreements of 14th 
November 1923 3.12,81,600.” 

15. The above Balance Sheets make it dear that the Petitioner Companv 
never had the Burma Corporation shares with it. What it had is described bv 

^ “to be delivered”. The Petitioner Company has not 

trafficked in this “interest”. What has been done is merely to convert the shares 
into cash before delivery so that instead of the dares, cash alone could be deli- 
vered. Article III (3) (Ex. P) of the Memorandum of Association is relied upon 
by the Petitioner Company to prove that it had the power to deal in these 
shares. This article is as under: — 


“(3) To hold, improve, manage, exchange, mortgage, sell, dispose of, 
turn to account or otherwise deal with the said shares and (1) or stock and all 
other, if any, the property and rights of tlie company". 

As, however, the shares were never delivered to it, it never held them 
nor improved them nor managed them nor in any wa)’ dealt in them as stock-in- 
trade as they were exchanged for cash before delivery to it. 

16. The Petitioner Company relies upon the case of Commissioner of 
Taxes v. The Melbourne Trust Co., Ltd., (1) and contends that the shares form- 
ed circulating capital. The facts of the present case are, however, entirely 
different from those in the above case. Therein the company concerned had 
with it the assets dealt with by it and it went on dealing in them. The assets 
were not at the disposal of some other companies ; nor were they pledged or 
liable to be pledged as security for the business of others. There is nothing 
whatever in common between that case and the case of the Petitioner Company. 
The Burma Corporation shares not having been delivered at all could not and 
did not form part of its circulating capital. The ‘interest’ which the Petitioner 

Company had in them can at best be regarded as hxed capital only and nothing 
else. 

17. In accordance with your Lordships’ directions, the Petitioner Com- 
pany was given a chance to put in additional evidence in this connection which 
is submitted herewith. It consists of the following: — 

(1) Deposition of Mr. J. E. Sandeman, a director of the Petitioner 
Company (Ex. L.*), 

(2) The deposition of Mr. D. L. Stivens, Chartered Accountant, of the 
firm of Messrs. A. F. Ferguson & Co., (Ex. Q*). 

(3) A copy of the Memorandum and Articles of Association of the 
Petitioner (Company (Ex. R*). 

(4) An agreement dated the 9th March 1920 between the Petitioner 
Company and one of the two promoter companies, vis., the Share Guarantee 
Trust Limited to take over certain other shares in exchange for 4,300 shares 
in the Petitioner Company to be allotted as fully paid (Ex. S*). 

The point sought to be proved by tendering this evidence is that losses 
incurred in the years 1920-21, 1921-22 and 1922-23 by selling shares obtained 


♦Not printed* 

(1) (1914) A.C. 1001. 


123 


THE COMMISSIONER OF INCOME-TAX, BOMBAY. 


from the Sfiare Guarantee Trust Ltd., in exchange for the 4,300 shares in the 
Petitioner Company allotted under the agreement now put in (Ex. S) has been 
in the past allowed for income-tax purposes by the Senior Income-tax Officer. 
Hence, it is argued, the present loss must also he allowed. The inherent weak- 
ness of such an argument will be patent to your Lordships as even though the 
Income-tax Officer might have made a mistake in the past, he is not bound to 
repeat it. The real fact is that all these losses have not been allowed Jjy the 
Income-tax Officer and tax has been actually levied and paid disregarding some 
of them as shown below. Also the agreement now put in (Ex. S) was never 
before shown to the Income-tax Office, nor was it informed that the shares sold 
were obtained in exchange for a capital issue. The Income-tax Office too never 
imagined such a possibility. Moreover, in the case of the^e shares, 
there was no agreement that delivery should be postponed and the 
shares should be kept with the promoler company concerned to be 
utilised by it for its business etc., as in the case of the Burma Corporation 
shares, Tlwis the case of these shares differs in this important respect from 
the Burma Corporation shares in dispute. 


18. Now I proceed, my I^rds, to stale in brief how the above losses 
were dealt with in each of the above three years: — 


(1) 1920-21 Profit and Loss Account (Ex. M*) : — 

The receipts were only Rs. 2,872-1-4 and expenses Rs. 4,123 excluding 
totally “Depreciation and loss on sale of shares” claimed. The Company had 
to be exempted and there was no necessity to enquire into the nature of the 
share losses claimed as there xj^as loss even after omitting them altogether. 

(2) 1921-22 Profit and Loss Account (Ex. N*) : — 

Rs. 1,575 were claimed as loss on realisation of the Burma Finance 
Shares and Rs. ^ on account of a motor car. The whole of this amount of 
Rs. 2,175 was disallowed as will be seen from the certified copy of the assess- 

submitted herewith. The tax thus assessed was actually 
paid by the Petitioner Company on I4th February 1923 without protest. 


(3) 1922-23 Profit and Loss account (Ex. O*) : 

'Depreciation on investments’ amounting to Rs. 11,674 was claimed 
This was disallowed at first. Later on Mr. D, L. Stivens, Chartered Account- 
^Messrs. A. F. Ferguson 8c Co., himself appeared before the Senior Income- 
tax Officer and stated that the Petitioner Company valued its investments when 
accounts were closed and also was prepared to pay when appreciation took 

Income-tax Officer thereupon aUow- 
tntr investments. A true copy of the proceedings ancF the 

past Hstoo: of the losses. It will be seeT^at 

— ati vens statements prove for certain 


*Not printed* 
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that the "'nterest in the Burma Corporation shares to be delivered” was Dosi 
tively legarded by the Petitioner Company all along as fixed capital, wherearihe 
other investments which were valued as stock-in-trade from year to year were 

f d f 'There is no stronger argument for this than the 

fact that the Burma Corporation shares were not valued at the end of each 

year as stock-m-tradc. whereas the other investments were actually so valued 
each year aiKl the profit or loss resulting was worked mit and taken into ac- 
count in the revenue account. Mr. Stivens rlefinitley informed the Senior In- 
come-tax Officer that the Petitioner Company did value its securities as stock in- 
trade arid charged depreciation or appreciation to the revenue account and was 
prepared to pay on tlie result of their sales too. Why were the Burma Corpo- 
ration shares excluded from such valuations and from the revenue accounts all 
along upto the year in which they were sold? Simply because the “interest” 
therein was actually regarded by the Petitioner Company itself as fixed capital 
and not as stock-m-trade. All the authorities cited by the learned Chief 
Justice on this point have had my careful consideration and my confirmed 
opinion now on fully going through this question is that if it is to be taken that 
there is loss m the traiisaction. it is nothing but capital loss. This question 
was not exhaustively discussed previously as surmised hy tlie learned Chief 
justice in his judgment because the main point was and is that there could be 
no loss at all in a transaction of this nature. 


19. Now turning to question 3, as repeatedly stated above, the Burma 
Corporation shares were never brought to India. They were kept in England 
and the sale proceeds retained in England. The whole transaction tffiis took 
place outside India. Now section 4 (1) and (2) of the Income-tax Act. 1922. 
runs as under: — 


“4 (1) Save as hereinafter provided, this Act shall apply to all income, 
profits or gains as described or comprised in .‘cciion 6, from whatever source 
derived, accruing or arising or received in British India, or deemed under the 
provisions of this Act to accrue or arise, or to be received in British India. 

“(2) Profits and gains of a business accruing or arising without British 
India to a person resident in British India, shall, if they are received in or 
broojght into British India, be deemed to have accrued or arisen in British India 
and to be profits and gains of the year in which they are so received or brought 
notwithstanding the fact that they did not so accrue or arise in that year, pro- 
vided that they are so received or brought in within three years of the end 
of the year in which they accrued or arose. 

“Explanation : — Profits or gains accruing or arising without British India 
shall not be deemed to be received or brought into British Inaia within the 
meaning of this sub-section by reason only of the fact that they w'ere taken into 
account in the balance sheet prepared in British India”. 

Under section 4 (1), the Indian Income-tax Act applies only to income, 
profits or gains accruing or arising or received in British India or deemed under 
the Act to so accrue or arise or to be received. The explanation tc sub-sec. (2) 
distinctly lays down that profits or gains accruing outside British India to a 
resident of British India shall not be deemed to have been received or brought 
into British India simply because they are taken into account in the balance sheet 


♦Not printed* 
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prepared in British India. The Act thus does not apply to transactions outside 
Brihsh India and tlie profit or loss resulting therefrom cannot be taken into 

account in levying tax in British India. 

20 My opinion re: the third question therefore is that the 
if any, cannot be taken into account here as it relates to a transaction which has 

taken place wliolly outside Britisli India. 


21 A copy of your L,ordships’ final judgment may kindly be certified 
to me as' required by section 60 (5) of the Act lor further action. 


22. Tlie original reference received with letter No. 6186 of 23rd Nov- 
ember 1926 from the Registrar. High Court, is Returned herewith. Two mis- 
takes on its pages 1 and 11 have been duly corrected in red ink and initialled. 

Blvulahhai J. Desai with Messrs. Craiyie, Biunt and Caroe, for the As- 


sessees. 

Torjporewalii witli the SoHiitor to Goz'ertnuejit. for the Crown. 

JUDGMENT. 

MARTEN C. J.:— The asscssees, the Tinistecs Corporation (India) 
Limited, have been assessed to super-tax for the financial year ending the 31st 
March 1925 based on the income of the previous year ending the 31st March 
1924. This is under sections 3 and 55 read with the definition of “previous 
year" in section 2 (11) of the Indian Income-tax Act, 1922. The main income 
on which they have been assessed is Rs. 18,43.148 representing the dividends 
paid by a Company which T will refer to as “The New Burma Company.” 
The assessees, however, say that against these dividends they have suffered a 
trading loss in respect of the acquisition and sulisequent sale of the New 
Burma shares, and that they are entitled to- set-off that loss against the divi- 
dends. For that purpose they say tliat the face value of their own shares 
which they paid to secure the Burma shares must be taken as the cost price 
and that in law it is not open to the Commissioner to take any other price 
than this face value. They further say that this loss is a trading loss, is 
opposed to a capital loss and moreover that it can be brought into account 
under section 4 of the Act, although the new Burma shares were sold in London 
and the proceeds have not yet been remitted ro India. 

The case came before us originally on the 5th October 1926 when after 
a partial hearing we remanded it back for additional evidence and otherwise 
for the reasons stated in our judgments of that date. The Commissioner made 
his further reference on the 12th March 1927, but unfortunately for various 
causes including the insufficient number of Judges to cope with the heavy work 
of this Court, my brother Kemp and 1 were not able to take up the case again 
until last month. As a result of that further reference the Commissioner has 
found certain further facts. But in the light of the full arguments we have now 
heard it would appear that important aspects of the case have not been dealt 
with in that reference. We have accordingly by consent admitted certain 
further evidence. The nature however of the transactions between the as- 
sessee Company, (whom I will refer to as “the Indian Company”) and its two 
promoting Companies, the Share Guarantee Trust Limited and the Inter-Con- 
tmental Trust (1923) Limited, (whom 1 will refer to as V*the English Com- 
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panics ), are so peculiar that even after this full argument it is difficult tn Kp 

that th! t'wl! "’’’y I say this. We start with the fact 

rtat the two English Companies were undoubtedly the promoters of the Indian 

ThM hf l I "-ill call the Old Burma Company 

shares^!,T£l°Lrr'^L"’m"’!, Company amounted in all to i,m\7 
Comnan- H n' original agreements between the English 

. mpanies and the Indian Company, these £l shares in the Old Burma Com- 
pany were standing on the London Stock Exchange at £14 per share. There- 

tha7 London market at 

that date was 312,817 X 14 = £ 4,379,438. Now at the then rate of 

Rs 98"l4/?7 


It was under those circumstances that the first agreement, Exhibit A, 
of the 10th February 1920, and the contemporaneous agreement, Exhibit C, 
of the same date came to be executed between the Share Guarantee Tnist 
Limited and the Indian Company. Similar agreements of the same date, Ex- 
hibit B and Exhibit D, were executed between the Inter-Continental Trust 
(1923) limited and the Indian Company. Exhibits A and C on the one hand 
and Exhibits B and Dion the other hand are in the same form. So nothing 
turns on that. It may, however, be borne in mind for purposes of identity 
that the parties are transposed in E,\hibit C as compared with Exhibit A, and 
similarly in Exhibit D as compared with. Exhibit B. Why it was thought ex- 
pedient in each case to have two documents like Exhibits A and C instead 
of one does not appear, but such was the^case. The effect of Exhibits A and 
D was that the English Companies agreed to sell to the Indian Company 
1.34,705 and 178,112 shares making altogether the above block of 312,817 
shares in the Old Burma Company. In payment the Indian Company was 
to allot to the English Companies the same number of shares in the Indian ' 
Company vie., 312,817. But the face value of each share of the Indian Com- 
pany was Rs. 200. Consequently stopping there the Indian Company was giving 

Rs. 200 a share, but only getting in return an Old Burma share then worth 
Rs. 98-14/17. 

There was this further provision that in the event of the Old Burma 
shares being exchanged prior to completion for New Burma shares, then New 
Burma shares should be substituted for Old Burma shares at the rate of 14 new 
shares of Rs. 10 each for each old share of £1. That event in fact happened. 
But for the moment I will continue the story is to the Old Burma shares. 

Next when one turns to Exhibit C, one finds provisions of a most ex- 
traordinary character. The Indian Company, so far as it was concerned, was 
to allot half of its own stipulated shares at once, and this in fact was done. 
Accordingly the English Companies thereby became the registered allottees and 
holders of the Indian Company's Share capital to the extent of half the stipulat- 
ed number of shares. But on its part the English Companies were to be under 
no obligation to deliver the Burma shares for a space of three years except 
this that they were forthwith to deliver 25,000 Old B«rma shares or their equi- 
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valent in New Burma shares. In lact the latter provision was never carried 
out. Nor ill fact did the Englisli Companies deliver any Burma shares at all 
even at the end of the three years period. Moreover under clause 3 they were 
to be at liberty to pledge the Burma shares H.r their own liabilities up to an 
aggregate of 2i million sterling. In this respect it will be borne in mind that 
the then aggregate market value of the Burma shares was nearly 4-2/5 million 
sterling. Further, under clause 4 there was power for the English Companies 
to sell with the consent of the Indian Company and in that event the sale pro- 
ceeds ol the Burma shares were to be utilised in paying oft’ the above liabilities 
of the English Companies to their <nvn bankers and as to the balance in payment 
to the Indian Company, but in the former event the purchase consideration was 
to be reduced pro lanto. 

The agreement does not spccihcally stale whether, supposing no sale 
look-place within the three years, the l-lngiish Companies were to be at liberty 
to pay or set oft' any liability secured on these shares to their bankers as against 
their liability to deliver them to the Indian Company. It would certainly be a 
curious result if this imi»ortani and extraordinary power was left to depend on 
the accidein of whether there was an antecedent sale under clause 4 or not. 
i)Ut however that may li.*. it would seem clear that this sale to the Indian Com- 
pany was not an absolute sale of the Burma shares, but was contingent to this 

I'"!,''''” "" l>5- tl'<= lingnsh Compa.iies 

•^ent of T (•'" "'ith the con- 

-cm ot llK Imlian Company uiuler clause 4. 

Iheie followed in V)2\ ami I‘i22 two underiakings Exhibits V and VI 
given K. the diicelms of the iiidiaii Company, l.y which the Jiiiglish Companies 
niidertook nol to ,.hid wclh the alloitc.l shares y.i il,c Indian Company and also 
were to mdemmly the directors of the Imlian Company in certain pankulars 

Wlieii then the three years’ period rneiuioned in ICxhibit C expired in 
February 192.1, the position appears to have lieen as follows aeeordinir to the 
evidence before , is. The I'nglish Companies had got half the stipulated shares 
ot the Indiai. Company, hut they had .lelivere.l none of the llurina .shares and 
on the other hand they had not pleilged the I'.ninia shares with their bankers 
so we arc tohl C.ounsel for tlie liuliau Company objected to the suggestion that 

Whether there was teehmeally a hreaeh of contract would depend on a 7u i 
knowledge of the relatKnis between tlie Eimli^Ii » full 

:= • ’r r 

Hurma .share.s, or altermilivelv I'o sue for ,1 '■‘"f”’''''' delivery of the 

inasmuch as the Kngli.sh Com'panies had I, ■ ‘ ■''*« thaj 

large block of shares i„ the I' i.lian c lla.. ’ /' ‘'o'ders of this 

the Indian Company nothing for it except unfulfilled ^ 

under the Companies Act would he ‘s^eh^S 
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holders to pay «p in full the nominal value of the shares of the Indian Com- 
pany. 

In fact, however, the Indian Company did not sue the English Com- 
panies but entered into two further agreements Exhibits E and F on the 14th 
November 1923. These agreements are made supplemental to Exhibits C and 
D respectively, and their effect is this. The English Companies are to deliver 
the Burma shares now represented by shares in the New Burma Company, 
but the' date of delivery is extended to the 10th February 1926. That makes 
an extension of another three years from the expiry of the first three years 
fixed by Exhibit C. Then there is to be power for the English Companies to 
sell the New Burma shares with the consent of the Indian Company, but in 
that event the proceeds of sale are to be paid to the Indian Company together 
witli all dividends received on them. There is aiioiher important provision 
that the original purchase consideration payable by the Indian Company is 
in effect to be reduced to one half. Consequently the shares of the Indkin* 
Company already allotted are to be taken as the whole purchase price payable 
by them, and on the other hand they are to receive the same amount of Burma 
shares that they originally agreed to buy. 

Now that agreement does not state specifically whether the power of die 
English Companies to pledge the Burma shares with their bankers was mean- 
while to remain in force or not. That point led to conflicting arguments 
before us, but it is at any rate clear that if a sale was effected under clause 2, 
then the whole proceeds were to go to the Indian Company, and Were not to be 
applied in payment of any liability by . the English Companies to their own 
bankers. So it may be said that here at any rate there is a firm contract for 
the sale and purchase of shares, which is no longer to be subject to the con- 
tingency of those shares being sold and the proceeds applied in discharge of 
the, vendors’ own liabilities. On the other hand the purchasers cannot count 
on delivery for another three years, though the vendors can deliver them as 
and when they like. And as the vendors had already got the whole purchase 
consideration in their hands, r-L., the shares of the Indian Company, it may 
be assumed that they would suit their own interests as to the time in which 
they would deliver the shares. In this respect there is also some doubt as to 
whether the undertakings given in Exhibits V and \T would continue after 
the date of Exhibit E. But that is a point we need not, I think, decide. 

Another point of construction is of some importance. It arises with 
respect to the dividends. It is clear that if the Burma shares were sold before 
the 3 years with the consent of both parties, the dividends were 
to be paid to the Indian Company dong with the proceeds of 
sale. But no express provision is made for d'.e event of no such sale being 
effected prior to the expiration of the three years. It is consequently contend- 
ed by counsel .for the Indian Company that if the further three years 
had expired without any sale, then the Indian Company would not have been 
entitled to the interim dividends. In fact, however, a sale was effected under 
clause 2 of Exhibit E, vie., in January 1924. The new Burma shares were 
then sold at London at 8s. per share, and this gives Rs. 168 as the sale pro- 
ceeds of the Burma shares deliverable against each of the Indian Company's 
shares of Rs. 200 each. 
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I can now explain how the alleged loss arises. The Indian Company 
says that the cost price of the shares must be taken to be the 200 Rs. nomi- 
nal value of each of its own allotted shares, and that on the other hand it only 
received in return Rs. 168, and consequently there is a loss of Rs. 32 per share 
which loss entirely wipfs out the dividends received. Moreover they claim, as 
already indicated, that this loss is a trading loss. 


Taking the questions submitted to us by the Commissioner, question 2 
runs:— “Whether the alleged loss in question, if any. was capital loss or revenue 
loss.'’ Now here it is clear that under its Memorandum of Association the 
Indian Company was formed to deal in shares and also to enter into the agree- 
ments of 1920 with the Indian Company above mentioned. Moreover the addi- 
tional evidence now before us shows that it did have some dealings in shares 
of other Companies besides the Burma Company, and that over the years in. 
question these dealings though limited in number were substantial in amount. 

Ti Circumstances, 1 think the case of the Commissioner of Tares 

V. TJu Melbourne Tru,l, (1) is an authority to show that as the business 

would be a trading profit or a trading loss as the case might be and that cm 
sequently the losses as well as the profits in this respea couW protrly ^ 

faM^I Mia^cCo ‘h" difficulty Lre that in 

d TrnVr'T *; T -■d' ‘^ese shares 

in the 

case a company may be precumed^tn^ff^?^^ qu^te appreciate that in a nonnal 

share capital which it allots as fullv ^ p P^o quo for its own 

making all reasonable allowanL^^ necessarily so if after 

to be a substantial discrepancy between L l^alur oTthe 
value of the article which the Comp:::ytetrL retrn " 

^ays^Agai^fln^rS^^ed"'™;/"^ Smith 

of the share be placed upon the consideratffirwhiS, ffie^Co!!^" 

to accept as representing in money’s worth th^ ■ ^ Company had agreed 

share, I should think, would not be fully p^d-ur‘fm ffiir 

argument, a contract to supply to a limited CoZ’ was put in 

at 10s. per ton. as. a consirra'i^n for lW n thTr 

vahie of £50 worth of coal for 100 £1 sha ft Company— 

think, fully paidHup.” shaics-these shares would not be. I 


(1) (1914) A.C. 10f)l. 

(2) (1897) 1 Ch. 796. 

HI— 17 
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rates at the date of the agreements of 6th February 1920, the Indian Company 
was paying double the market value having regard to the then rate of exchange. 
No doubt the rate of exchange was then at almost the highest point, viz., 2s. tOd. 
as compared with, say, 1|10 in August 1919, and 1|103 in September 1920 and 
1|6-3|5 to l|4f in December 1920. But on the other hand the English Companies 
sold at the highest price in the market, viz., £ 14 per share, and as the income of 
the Burma Company was derived in rupees, prime facie the increase in the 
rate of exchange would also result in some increase in the sterling market quota- 
tions in London. 

Counsel for the Indian Company has argued that in a transaction of this 
magnitude which amounted to tlie acquisition of approximately l|3rd of the 
whole share capital of the Burma Company, one could not gauge the value of 
the shares in the same way as if one was buying a small quantity. On the 
other hand it is to be observed that this large block of shares came eventually 
to be sold in January 1924 and the then sale is agreed to have been effected at the 
then market price, viz., &s. On the evidence then before us I am quite unable 
to say that the fact that this sale was of so large a block as this would induce a 
purchaser to pay what ostensibly was double the then market value. Nor even 
allowing for optimism in a purchaser, am I prepared to say that he would regard 
the potential values of the Burma Company (which was a mining Company), to 
be so great that he was prepared to pay this apparently excessive sum. On the 
other hand I do recognise that presumably the amounts were fixed at some date 
prior to the 8th February 1920, for the agreements between the English Com- 
panies and the Indian Company could hardly have been negotiated, and prepared, 
and executed on the spur of the moment in Bombay. But in the absence of 
reliable evidence on this point, I am unable to attribute much importance to it. 

I would attach greater weight to the contention that neither party would be li!;cly 
to negotiate on the basis of this Zs. lOd. rate of exchange remaining permanent. 

After weighing then all the considerations, I think the difference here 
between the nominal value of the shares given and the market value of ♦he 
assets purchased was sufficiently great as to entitle the Commissioner to chal- 
lenge the adequacy of the consideration given by the English Companies. 

But doing so, I come to the next point viz., what is the proper niethod tor 
ascertaining the cost price to the Company of these shares. The difficulty is 
caused by reason/ of Exhibit C and Exhibit D being what I have described as 
contingent contracts. Consequently one has to ask what price could one expect 
to obtain in February 1920 for shares which were not necessarily deliverable for 
3 years, and perhaps not even then having regard to the powers of pledging re- 
tained by the vendors. On the whole 1 am inclined to think that the market 
value on the 10th February 1920 which the Commissioner has taken is the 
correct method. But even if it be held that the proper date to take is the date 
when all contingencies have ended, and when the Indian Company has a Jirm 
contract for the delivery to it of the Burma shares, then that dite would be 

the 10th February 1923 when the first period of 3 years ^ 

price then, however, was substantially the same as in February 1920. It works 
out at about Rs. 92. Consequently there is no substantial difference in this res- 
pect whether one takes the market price at the beginning or at the end of the 
three years period. On that basis then it follows that on the figures before us 
there was in fact no trading loss by the Indian Company in respect of Ihe 
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Burma shares, for the cost price was Rs. 98-14/17 in 1920 or about Rs. 92 in 
February 1923 and the sale price in January 1924 was about Rs. 168. 

I should, however, deal with another aspect of the case which arose from 
s suggestion by the Bench and was afterwards the subject of lengthy arguments. 
Both counsel based their case on the values as at 10th February, 1920, but in the 
alternative, counsel for the Indian Company relied on the fact that the original 
contract was modified in November 1923 by Exhibit E with the result that 
eventually the Indian Company had only to pay half of what it originally agr^icd 
to do. Consequently it was said that .substantially it got Rs. 200 in kind in 
return for its original share of Rs. 200, vis., two Burma shares worth Rs. 98 
each making Rs. 196 in all. Thereupon a question arose as to whether there 
was ever a firm contract between the parties until November 1923. Tn the 
result, as I have already indicated, I think there was, vis., at any rate by *he 
10th February 1923 when the contingencies contemplated by Exhibit C had ex- 
pired. Therefore I think by that date, if not earlier, the true cost price for the 
Indian Company had been ascertained. If, therefore, instead of enforcing the 
onginal contract as they might have done, they entered into new contracts which 
modified that cost pnce as part of a new bargain, then I think this was reallv 
a subsequent trading with the article originally purchased, and that it canno't 
truly be said that the contract in November 1923 represented the initial or tnie 
purchase pnce payable by the Company. 

On that basis then it becomes unnecessary to decide what was the market 
value of the shares on the 14th November 1923 the date of Exhibits E and F. 
If, however, the Mth November 1923 be taken as the true date for ascertain- 
mg the cost price to the Company, then it is alleged by the Indian Company tliat 

TaLarv^'92?‘* *^23 as compared with the sale price In 

oHhe d ride 7 ■ ■" * 

shncrin ^ This morning certain figures have been put in 

howmg^what was the market price on the Mth November 1923. They work out 

at to 9s. 3d. and inasmuch as the sale price in Januarv 1924 is agreed 

the Indian Company which would exceed the dividends in auestion tk;* ^ 

that the correct date to im7Februa7®l^ 'rtr”" “' 7 *^ 

and that alternatively the 10th February 192.3 ^ 4 . correct one. 

November 1923 February 1923 should be taken and not the 14th 

Sd fth^he 

the Indian Company.On that ^nding^ri^co^ 
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No. 3 as to whether any trading loss can be taken into account under section 4 

in view of the fact that it is afieged by the Crown to have accrued and ansen 
outside British India. 

I would only add that I have dealt with the case as above on the basis 
that the Indian Company and the English Companies were two independent 

c t t CA weie not, for it is clear that the Indian Company was 
under the control of its .vendors and promoters the English Companies. But 
it is not the case for tnc Crown as presented to us that the contracts between 
the Indian Company and the English Companies were all paper transactions, 
and that the Burma shares in fact remained from first to last the property of 
the English Companies. No doubt the Commissioner has described the purchase 
consideration as fictitious. But that one understands having regard to the large 
discrepancy between the nominal contract price and the value of the article which 
the Indian Company got It is not directed to show that these contracts were 
really benami for the English Companies, as was in effect the case in Sir D. M. 
Petit V. Commissioner of Inccmie-tax, Bombay (1), where the law on the point 
is fully dealt with. Consequently I am unable to accept counsel’s final argu- 
ment to us for the Indian Company on the facts as found by the Commissioner 
that all the transactions are merely paper transactions, and consequently no duly 
is payable by the Indian Company as a separate entity. 

I would accordingly answer the quesiions .submitted to us as follows, viz., 
Question 1, No. Question 2. The loss, if any, would have been a revenue loss 
but in fact there was no loss. Question 3. Unnecessary. I would direct the 
assessee, the Indian Company, to pay the costs including the costs of the first 
hearing in October 1926. Sucii costs to be taxed by the Taxing Master as on 
the Original Side scale. 

KEMP J. : — This is a reference und^r section 66, cl. 3 of the Indian 
Income-tax Act XI of 1922 


The circumstances giving rise to the reference are as follows : — In Decem- 
ber 1919 a mining Company known as the Burma Corporation was registered 
in Rangoon. Of its £ 1 shares 1,34,705 were held by an English Company called 
the Share Guarantee Trust Limited and 1,78 112 by another English Company 
called the Inter-Continental Trust Limited. The total shares thus held by the 
two English Companies were 3,12,817 or nearly one-third of the whole share 
capital of the Burma Corporation. For brevity’s sake I shall call the two Com- 
panies the English Companies. On 10th February 1920 the Burma Corporation 
shares were standing on the London market at £ 14. The rate of exchange was 
then 2s. lOd. and the equivalent in Rupees of the market price of the Burma 


Company’s shares was Rs. 98. 

On the same date, i.e., 10th February 1920 the ass^sees whom T shall 
call the Indian Company were registered at Bombay under the Indian Companies 
Act 1913. The Indian Company was promoted by 

who were its sole proprietors with a nominal capiul of 3,S0/X)0 shares o_ 
face value of Rs. 200 each. On that date by two similar agreements E^ibits 

A and B made one with each of the English Co|"P“'« 

equal number of the Indian Company’s shares should be allotted for an equal 


(1) 2 I.T.C. 255. 
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number of shares in the Burma Corporation. Clause 2 of the agreement con- 
templates the Burma Corporation being turned into a Rupee Company and 
in that event its £ 1 shares were to be exchanged for 14 years of Rs. 10 each, 
in the Rupee Company. By two similar supplementary agreements Exhibits C 
and D of the same date made one with each of the , English Companies it was 
agreed that half of the Petitioning Company’s shares forming the purchase 
should be allotted forthwith to the English Companies apd the remaining half at 
the rate of one share in the Indian Company for two of the Burma Corporation 
shares or 28 shares of the Rupee Company. As to the Burma Corporation 
shares it was provided that 12,500 shares were to be delivered forthwith. As to 
the remainder they were to be delivered at the latest an the end of three 
years. In the meantime the English Companies were permitted to deposit or 
charge them as security to the Bank for any liability of the English Companies 
or other parties to the extent of £ 2,500,000. The supplementary agreements 
also provided that the English Companies could with the Indian Company’s 
consent sell ^y of the undelivered shares md utilise the sale proceeds in 
discharge of the liability to the Bank in which event the purchase consideration 

was to be proportionately reduced or, if not so used, the sale proceeds were to 
be remitted to the Indian Company. 

ab<iol., ‘o me to be that there was an 

at the end oAhre'"^ ^ ’A ^ deliver the undelivered shares 

the TnH- r ^ 1920 unless with the consent of 

in whicTc^seTe"’' February 1923 

in which case they were only bound to remit the sale proceeds or balaLe of 

It is c^AA AherlTorrt^h TT ‘If '1"'’"'*'’ Compattv. 

on^eliverei shares wer^ nM " a V’'' Company all the 

lities of the Fno-K«h r ^ proceeds appropriated to the liabi- 

would be limhefto SriS'A Company’s shares 

English CoCny We ar^ ^t LTA Company allotted to. such 

lotment was to be effected once the I id™^ abatement of the al- 

it is bound to allot under the ^ “"““ed half the shares 

the remainder oTfte Burmf A™-. i ‘ *<= 

vendor companiei and the effect of the depended on the consent of the 

any case there was no obLation he A that in 

until after the lapse of three years from thVfot^Terua^ ‘igZa"" 

the InduA Coi^any'^daTmld that" thT’fac^^" A of Income-tax 

ed. The Commlsioner being of lptn[r,A' AA % *<="^Pt- 

presented the equivalent of Rs 98^the ^ ®bares merely re- 

£ 12 in the English market when landing at 

lOrf. heid that that W^elrue "o exchange^ Zr! 

events that happened one question fo^r us traL°A'^' ** 

sustained by the subsequent sale in Englanror 
a point of importance to ascertain at wha^ valu- the Rs 

Company should be taken This m„et. i, ^ ^ ® tbe Indian 

pany had no con,™l oveT'the unde7ver;d bT™!’ ,h CP-"' 

Enghsh Companies selling them and thnt ti. shares except to assent to the 

hvery of the shares till the 10th of Februar^ 1923^ T am of*^ to demand de- 

y i am of opinion that this 
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was a contract in effect for delivery, so far as the undelivered shares were con- 
cemed ot those shares three years from the date of the agreement and that 

Rs 200 shares of the Indian Company cannot be ascertained 
by the value on the lOth February 1920 of a contract on such terms to deliver 
the shares three years thereafter. If no sale proceeds were remitted to the 
Indian Company the value of 25,000 of its shares at Rs. 200 each could fairlv be 
taken at Rs. 98 the equivalent' of a similar nu nbci of Burma shares at the rate 
of exchange then prevailing. In March 1923 the rate of the Burma shares 
appears to have been approximately 8s. 9d. wiiich at the then current rate of 
exchange Ij. Ad. was equal to Rs. 6-9-0 a share. Therefore for 14 shares this 
would come to a little less than Rs. 92 which is even less than the rate of 
Rs. 98 on the 10th of February 1920. The rate in March 1923 may fairly be 
taken as the rate which prevailed in February '923 when the undelivered shares 
of the Burma Company would become deliverable. I think, therefore, that the 
Commissioner could fairly under the agreement of the 10th February 1920 take 
the value of a Rs. 200 share in the Indian Company at Rs. 98. 


It only remains to add that as a matter of fact the Eng- 
lish Companies not only did not deliver 25.(XX) Burma Corporation 
shares to the Indian Company in pursuance of the agreement but 
they failed to deliver the remaining Ruinia shares at the expira- 
tion of three years from the 10th February 1920, Nor were the shares suld 
with the consent of the Indian Company. By tw) letters of indemnity (Exhibits V 
and VI) the English Companies undertook not to deal with the Indian Com- 
pany's shares duly allotted to them. This vyas the state of affairs when on the 
14th November 1923 two agreements Exhibits E and F described as supplemen- 
tary agreements to those of the 10th February 1920 were made one with each 
of the English Companies. Exhibits E and F profess to modify and varv cer- 
tain of the terms of the agreements of the 10th February 1920. The period of 
delivery is extended to the 14th November 1926 and in 1 ‘etum for this conces- 
sion the English Companies forego half the ju^chase consideration and agree 
to pay the Indian Company the proceeds of the shares should they be sold with 
the permission of the Indian Company at any time. Clauses 1, 2 and 4 of the 
principal agreement are said to be modified accordingly and no reference is made 
to clause 3 of the original agreement. In the view which I take of the con- 
struction of these agreements Exhibits E and F, clause 3 of the original 
agreement stood with the variation that the English Companies had the power 
to deposit or charge these shares for a further period of three years from the 
14th November 1923. The original agreement was varied only so far as a 
further period for delivery was given of three years. The consideration in 
the Indian Company's shares was to be half the amount originally agreed 
to be allotted and the sale proceeds of the shares or any of them if sold with the 
Indian Company's consent were to be paid to 'he Indian CTompaxty and not to e 
appropriated to the discharge of any liability of tlie English Companies. 
again there was no obligation on the English Companies to deliver the Buiroa 
Company’s shares until 14th November 1926 and only on that dato unless there 
were a sale of the ^shares by mutual consent would the Indian Company 'hat^ 
the complete control over the Burma Company’s shares. As a matter of fact 
the power of sale was exercised with the Indian Company’s consent m January 
1^ and the shares were sold at Ss. The rate, therefore, at which these 
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Burma shares were sold was their value to the Company in return for half the 
number of the Petitioning Company’s shares which it originally had to alfot 
under the agreements Exhibits A and B. At 8.?. and the rate of exchange 
of is. 4<i. on that date the equivalent rate in India would be Rs. 6 or Rs. 84 
for 14 shares, i.e., Rs. 168 for 28 shares equivalent to one share in the Petition- 
ing Company of tlie nominal value of Rs. 200. 

I am of opinion that the proper time to adopt for estimating the value of 

the Indian Company’s Rs. 200 share was the time when the Indian Company 

actually acquired the right to complete control under the contracts (Exhibits 
A to D) of the Burma Corporation shares, i.e., 10 — 2 — ^23. The value would 
be the market value of the Burmas i!\ England at the then current rate of 
exchange or the sale price if they were sold. It is clear therefore that under 
no circumstances would the face value of Rs. 200 represent the actual value 
of these shares. I would therefore answer the first question in the negative 
and say that for the purposes of assessment the Commissioner was entitled to 
ascertain from the consideration paid in Purina shares for the Indian 
Company’s shares the actual value of the Indian Company’s shares. 
A difference of one shilling in the vahie of the Burma shares was 
equivalent at the exchange prevailing in January 1924 to a difference of 
Rs. 32,00,000. On the principle which I have adopted for valuing the Petition- 
ing Company’s Rs. 200 share there would be no loss sustained by the Petition- 

ing Company by the resale of the Burma shares. As to the 2nd question 
referred to us by the Commis.sioner I ant of opinion that as on lOth February 
1923 the assessees acquired under the contracts Exhibit A to D the right 
to complete control over the Burma shares the .subsequent contracts of 14th 
November 1923 were a dealing with the Burma shares within the businesg 
scope of the objects for which the Indian Coinpafty-~wgs formed. I therefore 
agree with respect with the answer given by the learned Chief Justice to ques- 
tion (2). I also agree with respect that question (1) should be answered in 
the negative. 1 see no necessity to return any reply to question (3). 


12441 IN THE HIGH COURT OF JUDICATURE AT BOMBAY. 

Before Sir Amberson Marten Kt., Chief Justice and Mr. Justice Kemp. 

[13th March, 1928.] 

The Bombay Trust Corporation Ltd., Bombay, as Agent 

for the Hongkong Trust Corporation Ltd. Assessees* 

V. 

The Commissioner of Income-tax, Bombay Referring Officer 

Income-tax Act {XI of 1922), 4. 40, 42 and 4i-Loans by non- 

resident company to Bombay company— Interest remitted by Bombay company 
to non-resident campany—Assessment thereon on Bombay companv 'as '^aaent' 
o^non-resMent company-If legal~~“ Agen^ liable only if in receipt of Zome 
ison-resiaent company, if carrying on an assessable business in British India 
Business connection — Statutory agents, when assessable. 

*(1928) I.L.R.,S2 Bom. 702 ; 30 Bom. L.R. 1172; A.I.R. (1928) Bom- 448. 
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SectWHs 40, 42 and 43 of the Income-tax Act should be read jointly 

-nd not dupmctwely. The expressic^ns ^ agent” and “income, profits or qams^’ L 

sectivn 40 ar^ extended by sections 43 and 42 respectwely, but such ‘agenP to 

be assessable must be m receipt o^n behalf of the non-resident of the income in 
questxo>n. 

The word 'through' in section 43 docs not mean from. 

The H. T. Corporation, a financing company incorporated in Hongkong 
ttnih a patd-up capital of 8 crores, during 1924 and 1925 lent deposits from 
time to time aggregating to 15 to 16 of rupees yearly to the assessees, 

another finanding corporation incorporated in Bombay Tvith a nominal capital 
of S crores and a paid-up capital of a crore. These sums which were offered 
without security by the H. T. Corporation as fixed deposits at 5-1 14 per cent 
interest and accepted by the assessees were remitted to Bombay through Messrs. 
E. D. Sassoon Co., who through their offices at Shanghai and at Bombay acted 
as the intermediary banker for the remittance of the interest accruing on the 
deposits as well. The assessees, who as “agent” of the H. T. Corporation were 
(issessed on the sums of money payable as interest on the deposits, contended 
inter alia that no income accrued in Bombay and that in any event they were 
not liable to be assess* d as “agent” of the H. T. Corporation. On a case stated 
under section 66 (2) of the Act. 

Held, '(IX assessees, though “deemed to be an agent” of the 

H. T. Corporation under section 43 of the Act, could not be assessed as they 
were tiot in receipt of any income on behalf of the H . T. Corporation, Bve rela- 
tion between the two companies being that of a borrower and a lender. 

Imperial Tobacco Co. of India Ltd. v. Secretary of State, 1 I.T.C. 169, 
Followed. 

(2) that the H. T. Corporation was carrying on an assessable business in 
BHtisH, findia with an‘ income accruing or arising in British India within the 
meaning of section 4, either from “the business carried on” by it within the 
meaning of section 10, or from “other sources” under section 6 (vi) of the Act. 
Smith & Co. V. Greenwood, 8 Tax Cas. 193; Grainger & Co. v. Gough, 3 Tax 
Cas. 462; Distinguished. 

(3) that there was a “business connection” between the assessees and 
the H. T. Corporation within the meaning of section 43 of the Act. 

Queere. Whether the H.T. Corporation can be assessed directly by send- 
ing a registered notice by post requiring them to make a return! 

Obiter. TIue word ‘property’ in section 42 must be confined to the head- 
ing “property” in sections 6 (Hi) and 9 and hence limited to immoveable pro- 
perty. 

Case [Civil Reference No. 10 of 1927] stated under section 66 (2) of 
the Indian Income-tax Act (XI of 1922) by the Commissioner of Income-tax, 
Bombay for the opinion of the High Court. 

CASE. 

Under section 66(2) of the Indian Income-tax Act, XI of 1922 (India) 
(hereinaften referred to as the Act), and at the instance of the Bombay Trust 
Corporation LtcF, (hereinafter referred to as the assessee), I have the honour 
to submit for favour of your Lordships’ opinion, certain questions pf law 
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categorically set out in para 7 below re\ the interpretation of sections 42 (1) and 
43 of the Act, arising in connection with the assessments for the years 1925-26 
and 1926-27 of the above Bombay Tiuisi Corporation as agent- of the Hongkong 
Trust Corporation. 

2. Facts of the Case. — The Hongkong Trust Corporation is a limited 
company incorporated in Hongkong in July 1921. Exhibit A’*' is a copy of its 
Memorandum of Association and from it, it will be seen th<-t it was established 
for the purpose inter alia, of {a) carrying on business as bankers and financiers, 
(f>) advancing, depositing or lending money Lo or with companies and others 
and (t:) doing this business at Hongkong or in any part of the world. [Article 
(^) (0» (*‘)> (*-^)» {xxxiid) and i.rhi).] The assessee the 

Bombay Trust Corporation Ltd., at whose instance this reference is being filed 
is a private limited company incorporated here in September 1920.** Exhibit B*' 
is a copy of its Memorandum and Articles of Association and it shows that it 
too has power inter alia, to carry on business as capitalists and financiers, exe- 
cute all kinds of financial operations, lend money to companies and others, carry 
on all kinds of agency business and “do all such other things as are incidental 
or conducive to the attainment of its objects.” [Article 3 (3), (8), (12) and 
v23).J 


3. From the above, it will be seen that both these companies are bank- 
ing and financing institutions. The paid up capital of the Hongkong Trust 
Corporation as stated by the assessee is 8 crores of rupees {vide please Exhi- 
bit F*). Besides this sum of money, it has at its disposal about 7 to 8 crores 
rnore on account of “total deposits received from all sources” as can be gather- 
ed from the statement put^ by the assessee (Exhibit G*). Thus it had at 
Its disposal m all about 15 to 16 crores of rupees and in virtue of its powers 
to do money-lending business in any part of the world, it appears to have con- 
nned its activities in this direction to Bombay where almost the whole of the 

above sum has been lent out from time to time in the shape of .fixed deposits 
With the assessee at 5^ per cent interest. 


\ ^ by the assessee to show how this money- 

lendmg bu^ness is being arranged and carried on. It is a copy of a telegram 

rom the Hongkong Trust Corporation giving an extract from the minutfs of 

“il9k‘tdr^ held 


f Secretary was instructed to offer Bombay Trust Corporation De- 
1 f ^PP^^^ that in accordance with it and other similar re^n 

must have been brought to Bombay fro^time t^tife to f 

Corporation to receive deposits at Si per cent interest 

been accepted here and in virtue of thf>m * offers must have 

gryg -y 

♦Not printed. ~ ' V 
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5. The total amount deposited with the assessee throughout the calen- 
dar year 1924 was as much as 15 to 16 crores and the total interest paid there- 
on amounted to the exceedingly large sum ot Rs. 88.22.544! For the calendar 
jeai 1925, it amounted to Rs. 82,44,115! Income-tax and super-tax on these 
sums was levied by the Senior Income-tax Ofhcer for the year 1925-26 and 
1926-27 respectively treating the assessee as the ‘ agent” of the Hongkong Trust 
Corporation under section 43 of the Act. The total amount of income-tax 
and super-tax payable for these two years as per the assessments .imposed by 
the Senior Income-tax Officer amounted to as much as Rs. 77,91,088-5-0. 

6. Against the above assessments, the assessee appealed to the Assis- 
tant Commissioner stating inter die that (o) ihe above income did not accrue 
here, (6) that even if it accrued here, the assessee could not be regarded as the 
“agent” of the Hongkong Trust Corporation, (c) that the whole of the amount 
paid as interest was not the income of the Hongkong Trust Corporation as it 
had to pay interest out of what it received to persons who had deposited money 
with it and {d) that as the Hongkong Trust Corporation was a company with- 
in the meaning of section 2 (6) of tho Act, super-tax ought to have been levied 
at I anna in the rupee and not at the scale rates of 1 to 6 annas as was done 
by the Senior Income-tax Officer. As per the appellate order passed (Exhibit 
H*) the first two points were decided against the assessee and the last two in 
its favour. The result was that the total demand for the two years was re- 
duced to Rs. 18,79,321-2-0. Not satisfied with this decision, the assessee has 
under section 66 (2) of the Act called for a reference re: the first two points 
taken up in appeal and decided against it for reasons given in its attorneys’ 
letter No. 8054 of 2—5—1927 (Exhibit I*). 

7. Questioiis for th^ decision of the High Court : — Your Lordships’ 
opinion is respectfully required on the following questions of law as drafted by 
Messrs. Payne & Co., attorneys for the assessee. (KiVc please Exhibit I*).— 

(1) Whether the interest paid by the Bombay Trust Corporation Ltd., 
to the Hongkong Trust Corporation Ltd., on loans taken by the Bombay Trust 
Corporation Ltd., from the Hongkong Trust Corporation Ltd., is prohts or 
gains accruing or arising to the Hongkong Trust Corporation Ltd^, directly or 
indirectly through or from any business connection or property in British India, 

(2) Whether such interest is liable to income-tax under the Indian 
Income-tax Act ; 

(3) Whether the Bombay Trust Corporation Ltd., can be treated as the 

Agent of the Hongkong Trust Corporation Ltd., for the ^rpose of ^ 

of the Income-tax Act in respect of the interest so paid by the Bombay Trust 
Corporation Ltd., to the Hongkong Trust Corporation Ltd.; 

(4) Whether the Bombay Trust Corporation can be deemed fo 
sessee under section 42 of the Act in respect of any income-tax which might be 
levied on the interest so paid by the Bombay Trust Corporation to the Hongkong 

Trust Corporation Ltd; 

f5^ Whether the relation between the Bombay Trust Corporation Ltd., 
and the Hongkong Trust Corporation Ltd., was not purely that of a borrower 


*Not printed* 



THE COMMISSIONER OF INCOME-TAX, BOMBAY. 


139 


and lender and whether the Bombay Trust Corporation Ltd., as borrower could 
be deemed to be the agent of the lender the Hongkong Trust Corporation under 
sections 42 and 43 of the Income-tax Act in respect of interest payable on such 
loans and in respect of any income-tax that may be chargeable on such interest. 

8. Opinion of the Conmnissioner -. — As section 66 (2) of the Act re- 
quires me to give my opinion on the above questions while referring them to 
your Lordships, I beg respectfully to state as under after giving my best consi- 
deration to the arguments advanced in favour of the assessee as per its attor- 
neys’ letter of 2—5—1927 (Exhibit I). 


9. Taking up questions (1) and (2), the section of the Act which has 
to be considered in this connection is section 42 (1). It runs as under: 

"42 (1). In the case of any person residing out of British India, all 
profits or gains accruing or arising to such person, whether directly or in- 
Non-residenis. directly, through or from any business connection or pro- 
perty in British India, shall be deemed to be income accruing or arising within 
British India, and shall be chargeable to income-tax in the name of the agent 
of My such person, and such agent shall be deemed to be, for all the purposes 
of this Act, the assessee in respect of such income-tax : 

■ u any arrears of tax may be recovered also in accordance 

with the provisons of this Act from any assets of the non-resident person which 
are, or may at any time come, within British India.” 


Now in this case, the fact that the Hongkong Trust Corporation is a 
non-resident person is idmitteek That it is In receipt of a very large amount 
of interest on account of money lent here in British India is also undisputed. 
Under the above section 42 (1), we have to see whether this interest “accrues” 
or arises ’ "directly or indirectly, through or from any business connection 
or property in British India”. It is to be particularly noted that the section 
does not even require that the income should accrue or arise in British India 
as IS supposed through n: stake by the asse.ssee. All that it requires is that the 

ZTw “"y i»siness connection or 

P perty tn British Mia. Hence we have to ascertain whetiier the interest 

mrame accrues-or arises from a business connection here or from some pro- 


10. Taking up “business connection" first, that the interest income ac- 
crues and arises from the money-lending business of the Hongkong Trust 
^r^rahon in Bombay is as dear as day light and hardly needs any proof. 

lent Z at brought down to BomLy and 

^ Hongkong Trust Coroo- 

which dfrectly jfrom this money-lending business 

Tt! tLomfion " T systeLtically ev^rZe 

we will I into somlVuils awTth'f ■■ Thowrh"''‘"t^ 

brought down here originate The Bnarri ° ! ^ ® , T deposits 

Corporation asks its Secretary to offer to the Hongkong Trust 

at Si per cent interest Thee*. « ^ assessee certain sums as deposits 

S' re .•‘KS .ei"? “.tor;; e'i 
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copy of the account of the Hongkong Trust Corporation in the books of 
the assessee. it will be seen that on 1st January 1924, the latter had 
with the former, loans amounting in all to the gigantic sum of Rs. 16,17,32,885 
as “fixed deposits” at 5^ per cent interest. On 25th February 1924, a fresh 
deposit of Rs. 2 crores was received, on 19th, five deposits ranging from ‘1 
lakh to 1 crore were repaid and Rs. 37,27,617 added to the balance outstand- 
ing on account of accrued interest. On June 21st, 15 deposits amounting in 
all to Rs. 4,70,26,265 were renewed. On July 19, Rs. 15,13,714 more were 
added for the same reason. On September 30th, a deposit of Rs. 10,17.807 
was renewed. On November 29, six deposits amounting in all to 
Rs. 8,99,22,035 were renewed and so on. The total turn-over for the year 
was Rs. 33,72,23,534 and the^otal interest accrued thereon was Rs. 88,23,540! 
From Exhibits F and G, it will be seen that the total paid up capital of the 
Hongkong Trust Corporation was 8 crores and that it had besides about 7} 
to 8f crores of ivpees on account of “deposits received from all 
sources.” Thus it had at its disposal Rs. 15 to 16 crores which 

were all brought down here and deposited with the assessee. That 
a person who brings down here such large sums for the purpose 

of money-lending business here has a connection »vith Britisn 
India is without any doubt and that connection can be nothing but a business 
connection, pure, and simple. Can any one say that the Hongkong Trust 
Corporation has no connection whatever with British India? It has 
undoubtedly very intimate connection as all its capital and almost all the 
money deposited with it is kept by if here in Bombay in British India. It 

is kept solely for its business purposes — for the purpose of its money-lending 

business which under its Memorandum of Association (Exhibit A), it is em- 
powered to do in an)- part of the world. Hence there is not the least doubt 
that the interest income accrues and arises from the business connection which 
the non-resident Hongkong Trust Corporation has with British India. This 
is quite enough to bring the income clearly and without any doubt within the 
four comers of section 42 (1) of the Act. 

11. Not only does section 42 (1) apply to income accruing or arising 
from business connection in British India, but it applies also to income accru- 
ing or arising from “property in British India.” Now the sixteen crores and 
odd of rupees which the Hongkong Trust Corporation kept here in British 
India as a fixed deposit is nothing but property in British India belonging 
to the non-resident Hongkong Trust Corporation. The word ‘^property’ in 
this section has its ordinary meaning including moveable as well as immoveable 
property. This property the Corporation keeps here with another Corporation 
to earn income thereby. A man may have house property or ready cash. As 
long as he keeps his property with himself, he can ordinarily earn nothing. It 
is only by parting with it for a time and allowing some one else to use it that 
income can accrue therefrom. As regards house property, it can be givra in 
charge of another person for use by him for a fixed period in return for a 
fixed sum of money called rent. In the case of cash, it can be given in charge 
of another person for use by him for a fixed period in return for a fixed sum 
of money called interest. The two cases are exactly alike and I need hardly 
add anything further to justify an inference that the interest income accrues 
and arises to the non-resident Hongkong Trust Corporation on account of this 
property kept here in British India with the Bombay Trust Corporation. 
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12. For the above reasons, my Lords, my respectful submission as 
regards questions 1 and 2 which go together is that the interest income in 
question does undoubtedly accrue and arise from business connection as well 
as property in British India and so section 42 (1) does apply to this case 
without Miy doubt and that therefore the income is liable to tax. 

4 

13i The assessee contends that as this interest is payable to the Hong- 
kong Trust Corporation at Hongkong as per Exhibit J*, it accrues, and arises 
there and not in British India, As stated above, section 42 (1) does not re- 
quire that the interest income should actually accnje and arise in British India. 
If it accrues and arises from a business connection or property here, it is to 
be deemed under this section 42 (1) to accrue and. arise in British India and 
to be taxed. Hence the assessee’s argument, even if it be correct, does not in 
the least prove its case. The income in this case as a matter of fact actually 
accrues and arises” here in Bombay. These words “accrue” and “arise” are 
not defined in the Act, but Justice Mukerji in the referred case of Ro^rs 
Pyatt Shellac Company v. Commissioner of Income-tax, Bengal (1) has given 
a very lucid interpretation of these words which may safely be adopted. Ac- 
cording to him, the word ‘accrues’ “connotes the idea of a growth or accumu- 
lation” and the word ‘arises’ “connotes the idea of the growth or accumulation 
with a tangible shape so as to be receivable.” The word "accrues” he adds, 
means growing or growing up by way of addition or increase or as an ac- 
cession or advantage ' and the word “arises” means “comes into existence or 
notice or presents itself.” First of all. the income accrues and arises. As it 
were, it grows from day to day until it assumes a tangible shape so as to be 
leceivable. The interest income in this particular case grows from day lo 
d^ until it assumes the final shape when it can be received by the lender. 
From toe day a deposit is brought down to Bombay and kept with the Bombay 
frust ^rporation. the interest income begins to accrue and arise. It goes on 
increasing trom day to day until at the end of the fixed period of deposit, it 
^sumes the final form when it becomes receivable and can be paid to the 
Hongkong Trust Corporation. It is thus clear thit the interest income 
actually accrues and arises in British India and nowhere else, being the result 

1 ?^ keeping it with the Bombay Trust Cor- 

r ^ accrued or arisen, had the Hongkong Trust 

"loney here but kept it with itself at Hong- 
a ‘•tan.r.l! income accrues and arises here and when it assumes here 

^ble shape so as to be receivable,” it is sent to Hongkong. If it actual! v 
accrued arose at Hongkong as the assessee suggests, it could have been 
received there by the Hongkong Trust Corporation without being remitted from 

1 r''* f™” here through 

Messrs. E. D Sassoon & Co., as is actually the case as stated by the assessee ' 

My Lords not only does the income in question accrue and arise frLTbusL 

ftat hut ffr is s° obvious 

h amount of tax involved, I would not have thought 

esirahle to trouble your Lordshios to tKi 


printed. 

(h) 1 I.T:C. 363. 
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14. As the income m question accrues and arises from business connec- 
tion and property in British India, under section 42 (1) it is to be deemed 
o accrue and arise within British India and must, under this very section 
be chaiged to income-tax m the name of the “agent” of the non-rerident and 
such agent is to he deemed to he the assessee in respect of such income-tax 
Ihis brings us on to questions (3), (4), and (5) and we have to see whether 
the assessee can be regarded as the "agent” of the Hongkong Trust Corpora- 
tion for the purposes of section 42 (1). Now, my Lords, this word "a«nt” 
IS not used m its ordinary sense in the Act in this connection but has a special 
meaning. Next to section 42 (1) is section 43 which defines what pe^ns 

are to be treated as "agent” for the purposes of the former section 42 (n 
It runs as under: — 


"43. Any person employed by or on behalf of a person residing out 
of British India, or having any business connection with such person, or 
Agent to include per through whom such peison is in the receipt of anv in- 
treated such. come, profits or gains upon whom the Income-tax 

Officer has caused a notice to be served of his intention of treating him as the 
agent of the non-resident person shall, for all the purposes of this Act, be 
deemed to be such agent.” 


From this, 3our Lordships will see that the word “agent” has been. 

as stated above, given a certain special meaning and made to include “persons 

treated as such including “any person having any Inisiness connection” with 

a non-resident, or “through whom such person is in the receipt of income, pro- 
fits or gains.” 


The Senior Income-ta.\ Officer having considered that tlie assessee 
had business connection with the Hongkong Trust Corporation and that the 
latter was in receipt of income “through” the former, served a notice (ni the 
former of his intention to treat it as the agent of the non-resident Hongkong 
Trust Corporation and after hearing it. treated it as “agent.” On behalf of the 
assessee, it is contended that it cannot be treated as agent as it has no busi- 
ness connection with the Hongkong Trust Corporation and that the latter is 
not in receipt of any income through it. 

15. We will first see whether the assessee has or has mu <iwv Uisincss 

% 

connection with the Hongkong Trust Corporation. From what has Ik'cii al- 
ready stated in some of the preceding paras, my Lords, there appears to he no 
difficulty in arriving at a definite conclusion on this question. That there is a 
connection between the Bombay Trust Corporation and the Hongkong Trust 
t'orporation goes without saying and is not disputed by any one. The onb' 
point is as to what sort of connection is that. In order to ascertain this, it is 
to be borne in mind that we are dealing with two limited companies formed 
for the very purpose of doing business as financiers, bankers, money-lenders 
etc., and ponnected together in the course of their business as such for a num- 
ber of years to such an extent that one of them leaves with the other almost 
all or the major part of its resources amounting 'to 15 to 16 crores of rupees 
which the latter in turn invests in shares and securities paying to the former 
a princely income of over 80 lakhs of rupees per annum. In para 10 above 
are given details re: this connection between the two Corporations and hence 
they need not be repeated here again. Suffice it to say that all alo^, for the 
past several years, ever since the incorporation of the Hongkong Trust Cor- 
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poration, for the purposes of its business and business alone, the assessee takes 
as deposits the huge sums of money which the non-resident Corporation .sends 
down here. It is in connection with the business and business alone of both 
these Corporations that the money-lending transactions from which the income 
taxed arises, take place and the connection thus brought about is nothing but 
a business connection. Even in their rirst petition of appeal to the Assistant 
Commissioner, the Solicitors for the assessee say that the Bombay Trust Cor- 
poration is formed principally "to invest monevs in shares and other invest- 
ments for the purpose of gain" and that "during the course of suoh business 
the said Bombay Trust Corporation Ltd., took loans from the said Hongkong 
Trust Corporation and paid interest on suoh loans." If a connection thus 
arising between two admittedly banking and Hnancing corporations is not 
•husiness connection," what else can it be? The words in section 43 arc ‘‘any 
business connection" and my Lords, do not the circumstances of the case point 
0 the assessee having a very close and intimate business connection with the 

Corporation connect- 
Trust Corporation in the course of its business and the 

b“s of Ae T business and the 

own and .U ^ Trust Corporation and for the very purpose of its 

"hi bL\“d t CoTioration? H^d^they not 

corction "isinl irof th^ ‘bis 

the assessee. buJness and I'ch'^not L^^islm 1 

Husband and wife father and inn hn,- ’ y \ eJefine the connection itself, 

<n cases of the kind before us where CorooraLn ' business— at least 

to the extent of 16 crores of rupees for borrowings and lending money 

they are incorporated, are c^ed If '"bich 

Corporation were a witness in a Court and b>>rector of the Bombay Trust 

any business connection with thf^HongkonTTrust C ^'”T°fation 

ceivable that he could reply “None whamvr^’ ^ ?i! ‘'‘’'■P°'ation ?”, is it con- 
to prosecudon for perjury? The whni '^“hout rendering himself liable 

ing of section 43 sJ^ye'ry unambt^us Lufis'difficJirT 

grounds the assessee can say thlfris nol liable‘^*^T?ll k on what 

such a princely income earned here aid h.V V I that 

kinds of income earned here do and the^persoVxWm f h 

belonging to the non-resident is certainirZ 'u "'oney 

pay on its behalf. Thif i mosrreasonal^’cTnd " “PP^* 

■ntagine that .he I„eome-tax Act 

In vain have I looked for any substantini 
Pf the assessee. It is being alleged all along thar~ord 
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is to be taken to have been used in its ordinary sense. In 'fact 
of section 43. nothing would be more illegal and unjust than doing 
this in a case of this kind. In their letter of the 2nd instant (Ex- 
hibit 1) giving the grounds for this reference, the assessee’s Solicitors say that 
the bare fact that a non-resident does business with a resident and makes a 
profit out of such business does not constitute the resident the agent of the non- 
resident under sections 42 and 43 “and that these sections apply and were in- 
tended to apply only in cases in which the relation between the non-resident and 
resident is' substantially that of Principal and Agent.” When sections 42 and 
43 do not at all, as a matter of fact, say any such thing and when their wording 
clearly applies to the present case, what is the use of saying that they are not 
meant for it? They are obviously meant for every case to which they apply. 
To support their view the assessee quotes what he calls ‘‘Rule 82 printed in the 
Income-tax Manual (1st Edition, pages 112-113)”. The Government of India, 
have, my Lords, for the guidance of their officers issued an Income-tax Manual 
and therein given certain instructions to them. A “rule” made under the Act 
has, of course, the force of law but what the assessee calls “Rule 82” is not 
at all a rule but a para in the above Manual giving certain instructions to 
officers administering the Act. These instructions have no force of 
law and I know not whether your Lordships would even care to 
refer to them. However, in case your Lordships wish to have a 
look at them, I would respectfully point out that the assessee wants to rely on 
the instructions in para 84 (3), page 132 of the Income-tax Manual, 2nd Edition. 
These refer to the entirely different class of cases of “Indian agents of non- 
resident firms of which they are not technically either branches or subsidiary 
firms.” The Government of India distinctly say that even casual agents in such 
cases are liable under the Act but that, for leasons with which I need not 


trouble your Lordships, in practice the liability be not enforced ^except in cer- 
tain cases only. ( l^ide please section 60 of the Act empowering the Govern- 
ment of India to make an exemption, reduction in rate or other modification in 
respect of income-tax). Some illustrations are given below this para 84 (3) 
on which the assessee relies and 1 will not detain your Lordships long to( prove 


that these illustrations have absolutely nothing to do with the present case. 
They refer to selling goods outright and have nothing to do with money-lending 
business. First of all, take the case of the Glasgow distiller referred to in illus- 
tration (n). What does he do? He sells to a trader here products of his dis- 
tillery and does not lend them. Selling means parting with ownership and pos- 
session and lending means retaining one’s ownership and this is what constitutes 
the chief difference between the case of the Glasgow distiller and the Hongkong 
Trust Corporation. The Hongkong Trust Corporation sells nothing to the as- 
sessee It merely lends its money to it and I cannot see how the instructions 

re- the Glasgow distiller can apply to it. To make ‘ 

ments advanced will take^ t^^^ IT^H^wl^^sessi^^^ 

rrLr Glasgow distm^^^^^^^^^^ 
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?clls nothing to the Bombay Trust Corporation as stated above. 
Purchasing goods is not the same thing as borrowing go<^<ls, - not to 
talk of borrowing money. One is a bit surprised when the assessee asserts that 
“tliere is no distinction between the seller and buyer of goods and the lender and 
borrower of money.” . The nature of the connection between the two is entirely 
different. One sells and parts with his ownership. The other does not. More- 
over, the Government of India are actually of opinion that even the connection 
between the buyer and seller in the case of the Glasgow distiller and the belting 
manufacturer is such that section 43 does apply but that they do not want it 
to be so applied for certain reasons. It is because section 43 applies to such 
cases too that an executive order has had to be issued not to apply it in prac- 
tice and it is really quite useless to rely on these instructions, which, if anything, 
entirely prove the case for the Crown. 

16. The assessee further states that 'if an Indian Company raises a 
Debenture loan in London and stipulates for payment of interest in lindon, the 
interest so paid is not liable to Indian Income-tax and need not be deducted ;u 
source” and that they “understand the Rule expressly provides to that effect.” 
My Lords, in this connection I need hardly say tiiat there is no Rule made under 
section 59 of the Income-tax Act which grants any such exemption as is alleged 
by the assessee. Also, the question is one of deduction of tax at source under 
section 18 (3) of the Act and not of a regular assessment under section 23 pf 
the Act with which we are dealing in the present case. I cannot see how any- 
thing which relates to deduction of tax at source by the payer" of interest can 
apply to a regular assessment of the recipient of interest. Deduction of tax at 
source is a duty laid on the person paying the interest. If that person be at 
London, our Income-tax Act cannot apply to iiim, but what has that to do 
with a regular assessment under section 23 read with sections 42 and 43 of the 
Act? Also going to London for a loan is quite different from having offers here 
m India to receive sums as fixed deposits as in the present case. The Bombay 
Trust Corporation did not go to Hongkong to raise loans there. 

17. The assessee further alleges as under: 

"No doubt, the expression 'business connection’ is extremely vague but 
it is submitted it implies that the non-resident has a connection with the resi- 
dent under which the non-resident carries on business in British India throuch 
the resident.” ^ 

The expression “business connection” can hardly be said to be vague 
though it is certainly very wide. It has a definite meaning and there is no 
chance of any one mistaking any other connection e,g., a political connection or 
a family connection or a marriage connection, for a business connection. That 
is impossible. The expression is very wide especially as the words used are 
“any business connection” and not only "business connection.” The connec- 
tion between a non-resident and a resident through whom the former does 
busmess is only one particular kind of business connection and as long as section 
43 does not confine itself to it alone and as long as it expressly iises the words 
any business connection,” it will be prima facie illegal to confine its meaning 
to any one particular class of business connection alone. Surely every one is 
perfectly aware of many other ways in which a business connection exists. 
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18. \ our Lordships will easily perceive the reasons which impelled the 

dent's h language in this connection. Non-resi- 

dents have extra facilities to evade and avoid the tax on account of the fact 

of their being not resident in British India. To minimise the loss that would 

as"ran°h Provisions have been put in the Act and the Rules 

as can be seen by a glance at sections 42 ( 1 ) and (2) and 43 and Rule 33 To 

make quite sure that no one might escape because of the want of a duly autho- 

n ed representative in British India, any person having any business coL'^on 

with a non-resident or through whom the latter is in receipt of any income, pro 

fits or gams is to be treated as the agent of the non-resident. What else could 

residenfs’tnd H i° 

Brhish rule? ° treatment to all enjoying the benefits of the benign 


19. The assessee further states that if tax is levied in such a case, 
ever>' bank m India which receives a deposit from a non-resident will be liable 
to be assessed but that no one has even suggested that this be done. What- 
ever the law allows will be done, my Lords, be the person to be treated as 

agent under section 43 a bank or a company or anybody else. Everything 
depends on the merits of each particular case. 

20. Not only does section 43 make a person having any “business con- 
nection” with a non-resident, the “agent” of the latter but it also lays down that 
a person "'through whom" the non-resident "is in receipt of any income, profits 
or gains” is also to be regarded as his agent. The word “through" is wider 
than from and means “by means of" or “by the instrumentality of.” (Web- 
ster s Dictionary). That the non-resident Hongkong Trust Corporation is in 
receipt of its interest income of over 80 lakhs ot rupees by means of or by the 
instrumentality of the Bombay Trust Corporation is without any doubt. 
Without the instrumentality of the latter, it would never have earned this income. 

21. For all the above reasons, my opinion is that the Bombay Tru.st 
Corporation has been rightly and justly treated as the agent of the Hongkong 
Trust Corporation within the meaning of section 43 of the Act and that even 
from the point of view of equity, nothing can be more justifiable than holding 
it to be the agent for this purpose as it and It alone can discharge the burden 
in the absence of the non-resident, being fully indemnified for the payment 
of the tax imposed under section 65 of the Act. 

22. My answers to the five questions for the decision of the Hon’ble 
Court are therefore as under: — 

(1) Yes. 

(2) Yes. 

(3) Yes. 

(4) Yes. 

(5) The Bombay Trust Corporation can be held to be the agent of 
the Hongkong Trust Corporation within the meaning and for the purposes of 
sections 42 and 43 of the Act. 

23. A copy of your Lordships’ opinion may kindly be certified to me 
for further action as required by section 66 (5) of the Act. 

Bhulabhai J. Desai with Messrs. Payne cr Co., for the Assessees. 

TaraporewaUi with the Government Solicitor, for the Crown. 
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JUDGMENT. 

MARTEN C J.:— This income-tax reference arises on assessments for 
the financial years 1925-26 and 1926-27 of the Bombay Trust Corporation 
Limited (whom I will call “the Bombay Company”) as agent of the Hongkong 
Trust Corporation 'Limited (whom I will call “the Hongkong Company**). 
Ha^niig regard to section 3 and the definition of “previous year” in section 2 
tll> of the Indian Income-tax Act 1922, the profits assessed are alleged profits 
for the years ending the 31st March 1925 and the 31st March 1926 respectively. 

The Crown claims that the Bombay Company has a “business connection” 
with the Hongkong Company and is accordingly the latter’s agent within the 
meaning of section 43 of the Act, and can consequently be assessed in the name 
of that agent under section 42. The Bombay Company disputes the alleged 
■‘business connection,” and says that in any event it is necessary, having regard 
to section 40 of the Act, for the alleged agent to be in receipt on behalf of the 
Hongkong Company of any income chargeable under the Act, and that con- 
sequently the Bombay Company is not liable, as sections 40, 42 and 43 must 
be read together and not disjunctively. Alternatively, they say that the Hong- 
kong Company itself may be directly liable under section 4 of the Act, and 
that consequently an assessment ought not to be made on the Bombay company, 
more especially as the Bombay Company has no power of deduction under 

section 18 of the Act, and as section 19 provides tliat in other cases .the tax 
should be paid by the assessee direct. 


The material facts appear to be shortly as follows. The Bombay Com- 
pany was incorporated in Bombay in September 1920. The Hongkong Com- 
pany was incorporated in Hongkong in July 1921. The latter’s Memorandum 
of Association Exhibit A shows that it was a financing Company as was also 
mainly diy Bombay Company, as shown by its Memorandum Exhibit B. As 
regards their respective financial operations we have to deal with very large 
figures. It appears from para 3 of the case that the paid-up capital of the 
Hongkong Company was 8 crores of Rupees and that it had at its disposal 
about another 7 to 8 crores, thus making an aggregate sum of about IS to 16 
crores of rupees. The nominal capital of the Bombay Company was 8 crores, 
and we are told by counsel that their paid-up capital was one crore. Then 
m the years 1924-25 business took place between the two Companies on an 

the form of the Hongkong Company lending deposits 
to the Bombay Company at 5^ per cent fixed interest. Those deposits am^nt- 
ed to about 15 to 16 crores in each of the years/ 1924 and 1925. Translating 
these figures into English currency, one finds that the Hongkong Company 
thus lent to the Bombay Company about 10 millions sterling per year This 

Z.es Us’oIm ' and about 16 

naid un t yearly advances were double the 

Kail?birde™.iu" Company and they also absorbed its remain- 

lacs in \Q 9 A. 5° interest on these deposits amounted to over Rs 88 

So fZ Is ' ' '^25 payable by the Bombay ComjLy 

Rs. 18 lacs. claimed for the two years amounts itself to over 

r t terms of business are exemplified by the extract Exhibit 

I from the minutes of the Hongkong Company dated the 20th May 1924, vis., 
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The Secretary (Hongkong Company) was instructed to oflfer BTC de 

posit (s) for one year at 5^ per cent interest accrued to be remitted to Hone-' 

kong through E.D.S. & Co., Ltd.” In this extract “B.T.C.” stands for th-* 

Bombay Company and “E.D.S. & Co., Ltd./’ stands for E.D. Sassoon & 

Co., Ltd., whom I will call “Sassoons.” As to the modus operatidi by which 

^at interest is stated to have been remitted by tlie Bombay Company through 

Sassoons to the Hongkong Company, I may refer to Exhibit J for examples. 

There is first of all a letter of instructions from the Bombay Company to 

Sassoons of Bombay directing them to remit to the Shanghai house of Sassoons 

a sum of Rs. 2,625 and to “debit the same to our account.” Secondly the 

ombay Company writes to the Shanghai house of .Sassoons as advising them 

of that remittance and asking them “to place it to the credit of the Hongkong 

ompany at your end. Thirdly the Bombay Company writes to the Hong- 

kong Company saying:— “We have advised Messrs. E.D. Sassoon & Co., Ltd., 

i>hanghai to credit your account at their end with Rs. 2,625 being the interest 

on your deposit of Rs. 50,000 due to-day.” These 3 letters are all dated the 
6th September 1925. 


We also had put in evidence a statement as to the reverse process, viz., 

a letter of the 12th May 1926, from the Secretary of the Hongkong Company 

to the Bombay Company with reference to an original advance of money. 

It ran as follows:— “I am instructed to inquire whether or not you will agree 

to accept Rs. 1.25,00,000 (Rupees one crore and twenty five lacs) from us on 

•.all as from the 1st June next at 5J per cent annum interest. If you arc 

prepared to accept this sum on the above-mentioned terms, instructions hav« 

been given to our Bombay Bankers — Messrs. E. D. Sassoon & Co., Ltd.— to 

pay you this amount, in exchange for which please send us vour acknowledg- 
ment.” 


We were informed by counsel for the assessee that there was no written 
acceptance of this particular offer and that the acceptance was by 
conduct. There is. however, another letter of advice of the same 
date from the Hongkong Company to Sassoons of Shanghai in effect 
directing them to transfer Rupees 1| crores from the current account of the 
Hongkong Company with them to the Bombay house of Sas.soons, and adding 
“Please advise your Bombay House that you hold this sum to their credit 
in rupees current account as on the 1st June 1926.” 

As regards the composition of these three companies, it is not • suggested 
that any one of them is a mere creature of the other. But on the other hand, 
it is common ground that various members oi the Sassoon family are inte- 
rested in one or other of the three companies. Thus Capt. E. D. Sassoon is 
one of the signatories to the memorandum and one of the three first directors 
of the Bombay Company. Similarly Mr. H. W. Sassoon is one of the two 
signatories to the Memorandum of Association of the Hongkong Company. 
We were also told by counsel for the Bombay Company that the offices of the 
Bombay Company and of Sassoons are in the same building in Bombay. 

Counsel for the Bombay Company submitted to us that iti order to 
decide the five formal questions referred to us by the Commissioner, we ought 
to decide the following two questions, viz., (1; Is the non-resident Hongkong 
Company carrying on an assessable business within British India, and (2) 
If 60 , can the present assessee, the Bombay Company, be sued in respect of 
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such non-resident? I think these two questions really involve the main points 
we have to decide and I will accordingly proceed to deal with them. 

As regards the first question, in mj' judgment the Hongkong Company 
is carrying on an assessable business within British India. It is lending 
money regularly in British India from time to time, and is receiving interest in 
respect of such money-lending operations. It is to be noted that it sends its 
offers to Bombay which are accepted in Bombay. Its own moneys are paid 
in Bombay, and its interest thereon is earned in Bombay. Therefore, in my 
judgment, there is an income accruing or arising in British India within the 
meaning of section 4 either from “the business carried on” there by the 
Hongkong Company within the meaning of section 10, or ejse under another 
heading of section 6 sub-section (vi) “other sources.” 

The case then is very different from Greenwood v. F. L. Smidth end 
Company Limited, (1). There a Danish buttei company was held not to 
carry on any trade in England, as all contracts and deliveries were made out- 
side the United Kingdom. So, too. the present facts would seem to satisfy 
what Lord Herschell says in Qrmngcr v. Gough, (2). 


Does he. then, exercise his trade within the United Kingdom? ft 
has been sometimes said that it is a question of fact whether a person so exer- 
ases his trade. In a sense this is true; but, in order to determine the question 
in any particular case, it is essential to form an idea of the elements which 
constitute the exercise of a trade within the meaning of the Act of Parlia- 
ment. In the first place, I think there is a S’-oad distinction between tradin®^ 
With a countr>^ and carrying on a trade within a country. Many merchants 
and manufacturers export their goods to all parts of the world, yet I do not 
suppose any one would dream of saying that they exercise or carry on their 
trade in every country in which their goods find customers.” 

But that again was a case where at most the foreign merchant canvassed 
and all dehvenes were made abroad. In saving this I appreciate the Ltinc 

Camtany f/ww on Board of Revem^ v. Madras Export 

Tn India i[ is on inrn ‘ '’iff^rent in India from Engird. 

deemed so to be sZ" bZ7J - 

England it maini. of Revemte v. Ramanadhon Chetty (5) ). In 

ter alig) by General Rules 7 6 rnd^^wUh "7"^^ (^- 

dents. BJt the first tVo caL I have cited 

'' Td°" o -Tusl^s' 

.essed direci, underTechonrS if L urets"%^rd^e7de 

^_^v_^,issic ners of Inlan d (g) it Lords^ “ 

O) 8 Tax Cas. 193; (1922) 1 A.C. 417 

S ^ A.C. 325. 

(3) 1 I.T.C. 363. 

(4) 1 I.T.C. 194. 

(5) 1 I.T.C. 37. 

(6) 10 Tax Cas. 88; (1926) A.C. 37. 
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valid notice ma\' be sent to a foreigner by registered post requiring him to make 
a return, and that on failure to do so he may be properly assessed by the Inland 
Revenue Commissioners under the English Income-tax Act. As to whether 
Jiat decision would apply to our Indian Income-tax Act I say nothing. 

I now turn to the second question, and this is the one which involves 
'.he leal difficulty in the case. As to this, there are at least two competing 
views arising on the true, operation of sections 40. 42 and 43. Are they to be 
lead together, as was held with reference to these sections in the 1918 Act cor- 
lesponding to sections 40 and 43 in the 1922 Act by the majority of Judges 
in tne Imperial Tobacco Company of India Limited v. The Secretary of State 
for India (1). or are they to be read disjunctively, as was held in the dissent- 
ing judgment of Mr. Justice Ghose? The practical difficulty is this. All three 
sections deal with the agents of non-residents but section 40. the primary sec- 
tion. necessitates the agent in question "being in receipt on behalf of” the non- 
lesident of the income sought to be charged. Section 42, however, makes no 
express reference to the agent being in receipt of the income. 

We have heard full arguments on this point, and in the result I respect- 
tully agree with the judgments of Mr. Justice Woodroffe and Mr. Justice 
• ireaves so far as they are applicable, and would hold that these sections should 
1)6 read iointlv and not disjunctively. I will assume for the moment that anv 
person who is deemed to be an agent within the'meaning of section 43 is also 
an agent for the purposes of section 40. Stopping there, it is, I think clear 
ihat such agent, so far as section 40 is concerned, must be in receipt on behalf 
of the non-resident of the income in question. Then in the view which I take 
section 42 is directed to extending or explaining the profits of a non-resident 
mentioned in section 40, so as to make it clear that they include "all profits or 
gains accruing or arising to "the non-resident” whether directly or indirectly 
through or from any business connection or property in British India.” 

So, too, section 42 (2) contains certain provisions for assessing the pro- 
fits of a non-resident foreign subject on a true basis where the Commissioner 
has reason to believe that owing to the course of business arranged between the 
resident and the non-resident, "the business done by the resident in pursuance 
of his connections with the non-resident produces to the resident either no 
profits or less than the ordinary profits which might be expected to arise m 


that business.” ■ • Ar\ • 

Next if one turns to section 43 there the word "agent” in section 40 is 

in effect extended to include "any person employed by or on behalf of a person 
residing out of British India, or having any business connection with such 
person or through whom such person is in the receipt of any income, pro s 
orTains/’ provided the Income-tax Officer has served on the res.dent a nonce 
to that effect, and the resident has been given 

as to his alleged liability. I may here nonce that .f these cond.t.ons 
ed then the resident is to be deemed to be the agent of the non-res.dent fo> 
an ffirpurpoLs of this Act.” Accordingly I think it clear ‘hat the word 
“agent" fn section 40 will include what I may call this statutory agent m set 


43. 


My interpretation of the three sections will accordingly involve this that 
-hile in section 40 the term “agent" is extended by section 43, and income, pro 


(1) 1 I.T.C. 169. 
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fits or gains” are extended by section 42. yet the condition that such agent 
should be ‘‘in receipt on behalf of” the non-resident of the income in question 
still remains. If on the other hand, a contrary construction be adopted, then 
i^ne gets this result, that an ordinary and undisputed business agent cannot be 
made liable under section 40 unless he is in the receipt of income, but that 
on the other hand a statutory agent under sec.tion 43 is to be made liable under 
section 42 as an assessee, although he may not have any income on behalf of 
ihc non-resident. 

This seems to me to be a startling conclusion to arrive at. It is one 
thing to make a man liable for a non-resident, if he is in the receipt of income 
on behalf of such non-resident. Rut it is quite another thing to make him 
liable if he has no such income out of which to pay the tax in question. In 
this connection I may draw attention to section 18 of the Act as regards de- 
ductions. The loans in the present case do not fall within that section. Conse- 
r^-uently there is no power of deduction in the Bombay Company when it pays 
the interest due on the loans. On the contrary section 19 provides that in all 
cases other than those mentioned in section 18 “the tax shall be payable by the 
assessee direct.” 


The case then for the Crown, even when put at its highest, is I think 
one where in effect it is sought to impose a new liability on residents which did 
not previously exist, namely as statutory agents under sections 43 and 42 as 
opposed to agents in the ordinary meaning of that term,, and that there is 
a serious doubt as to whether section 42 is intended to impose a personal liabi- 
lity on any alleged agent who is not in the receipt of income on behalf of the 
no.n-resident. Indeed, as 1 have already stated, the majority of the learned 
Judges in Imperial Tobacco Co. v. Secretary of State of Jndiail) have already- 
held expressly that sections 31 and 34 in the 1918 Act corresponding to sections 
40 and 43 in the present Act must be read jointly and consequently that re- 
ceipt of income is necessary by a stat-utory agent under section 34. I should 
also infer that those learned Judges considered that the old section 33 corres- 
ponding to the present section 42 put the Crown in no better position. I ap- 
preciate that since the 1918 Act the words “or property” have been added to 
section 33 and the definition of “agent” in section 34 has been somewhat ex- 
tended. But that does not, I think, affect the main ground of the decision 
which was that the agent in question must be in the receipt of income on behalf 

1 appreciate that the specific questions then sub- 
mitted to the Court had reference (i) to section 34 and (ii) to the propriety of 

the assessment generally. (See page 169). On the other hand In his^^disim- 

-ection (1) of which has an important bearing on the present question" So 
.1 IS clear that the effect of section 33 was fully before tL Courr Indeed Mr 

ih^se ? 1 '■^“3 With section 33 rather than 

33, the a^essee Zs liable"' 


Under the above circumstances I am of opinion that the general princi- 

pies refened to by Lord Buckmaster in Greenwood v. F. L. Smidth (I's mav 
rairly be called in aid. He says; — ' ^ 


(1) 1 I.T.C. 169. 

(2) 8 Tax Cas. 193; (1922) 1 A.C. 417. 
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■‘It is, 1 think, important to remember the rule, which the Courts ought 
to. obey, that , where it is desired to impose a new burden by way of taxation 
It IS essential that this intention should be slated in plain terms. The Courts 
cannot assent to the view that if a section in a taxing statute is of doubtful 
and ambiguous meaning, it is possible out of that ambiguity to extract a new 
and added obligation not formerly cast upon the tax-payer. Sub-seclion 2 
here is at the best a sub-section of an extremely doubtful character 

And if in the present case it be said that the construction which I would 
adopt would lead to some redundancy, the observations of Lord Sterndale in 

the same case in the Court of Appeal would seem to be in point 

He says: — 

“ And it would be very stiange if another sub-section of the 

same section imposed an entirely new charge not within the schedule at all. 
1 agree with Rowlatt J. that such a thing, if intended, should be carried out with 
the greatest clearness, and that if a reasonable meaning can be given to the 

sub-section withcmt producing that effect such a meaning should be given 

Redundancy however is not unknown in legislation. I think it 

is better to impute such redundancy than to hold that such an important alter- 
ation has been made in the basis of taxation as the abolition of the condition of 
exercise of tra<Jfe within the United Kingdom before a person not there resi- 
dent can be taxed. To take the latter course would, I think, be to violate 
the well-known canon of construction of taxing Acts, that no one is to be 
laxed except by express words.” 

That then being my view of the construction of the Act, was the Bombay 
Company “in receipt on behalf of” the Hongkong Company of any income, 
profits or gains chargeable under the Act? In my opinion they were not. It i.s 
not suggested that they were agents in the ordinary sense of that word for the 
Hongkong Company. At most they were agents within the extended 
meaning given to that word by section 43. But in my judgment they 
never were in receipt of any interest on the loans on behalf of the Hongkong 
Company. On the contrary, it was their duty to pay that interest and not in 
any way to receive it. On the facts before us they had indeed no power to 
give a receipt, nor were they in any sense the trustees of the interest which 
was due from them. 

So far then as I can see, the relations between them were that of debtor 
and creditor. As regaVds payment, for instance, the course of business as 
exemplified in Exhibit J. shows that the debtor in Bombay instructed his bank- 
ers in Bombay to debit his Bombay account and credit his Shanghai account 
with the amount requisite to pay the interest, and that then there followed a 
direction to the Shanghai branch of his Bombay bankers to credit that money 

in Shanghai to the Hongkong Company. This is mere payment of interest 

and nothing else. There is no receipt by the Bombay Company. 

In his dissenting judgment in Imperial Tobacco Co. of India Ltd. v,. 
Secretary of State (1) Mr. Justice Ghose states that “it would be to. support 

an anomaly that a person receiving his income through an agent 

in this country would be assessed, but if he asks his debtor to remit t e income 


(1) 1 I.T.C. 169. 
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direct to him he Would escape liability to pay the tax, a thing which this sec- 
tion was intended to remove.” With all respect there seems to me a vast 
difference between the relations of mere debtor and creditor, and those of princi- 
pal and agent. Nor am 1 prepared to concede that the Hongkong Company 
would necessarily escape assessment on my construction of the Act. On the 
contrary, as 1 have already pointed out, it may be that they could be assessed 
directly under sections 3 and 4 alter notice served on them by registered j>ost. 

1 may here mention one furtheT argument by counsel for the Bombay 
Company. He said that on the h>pothesis tliat the Hongkong Company were 
carrying on business within British India and earning profits there on that busi- 
ness, they would be directly liable under section 4, and consequently it would 
be unnecessary to invoke section 42, for the income thereby earned would be 
the income actually arising and not income “deemed to arise” within British 
India. Consequently he argued that if once you found the principal directly 
liable, you could not also hx an alleged agent with the same liability. It is 
unnecessary to decide that point because, as 1 have already indicated, my deci- 
sion on the true construction of sections 40 and 42 is in his favour. But as 
at present advised I am disposed to think that in the case of a non-resident 
the Crown may pursue whichever remedy they prefer. I would accordingly res- 
pectfully agree with the decision of Sir John Wallis to that effect in Chkf Com- 
piissioner of Jncome-tax, Madras v. Biianjee Ramjee & Co., (1) which was 
cited to us in the Remington Typewritter case heard next after this one. I of 
course appreciate that sections 3 and 4 are the main charging sections. On the 
other hand to determine what income is to be charged in certain cases one has 
to turn to sections 40 and 43. v\ 


So, too, my above finding on the true construction of sections 40 and 42 
renders it unnecessary for me to determine whether there was a “business con- 
nection” between the Hongkong Company and the Bombay Company within the 
meaning of section 43. Or whether within the meaning of that section the 
Bombay Company was a person “through whom” the Hongkong Company was 
in feceipt of the income. For the purposes of my main decision, I have been 
content to assume that the Hongkong Company is to be deemed to be an agent 
within the meaning of section 43. But as full arguments were addressed to 
us on the point, I may state that on the facts of the present case I would hold 
that the Bombay Company had a business connection with the Hongkong Com- 
pany. I do not propose to define the words “business connection” as used in 
sections 42 and 43. For the purposes of the present case it is unnecessaiv 
to do so. On the other hand I am not prepared to accede to the argumeiit 
presented to us by counsel for the Bombay Company to the effect that you 
must confine the expression “business connection” to a connection in the busi- 
ness of a resident person which gives rise to a pecuniary interest in the assets of 
that business, as e.g., a share in the profits. But the facts here are most excep- 
tional. We are dealing in enormous figures, and substantially the Bombay Com- 
pany was being financed to the extent of 15 or 16 times its paid up capital by 
a fairy god mother in the shape of the Hongkong Company who was prepared 
to lend them almost unlimited sums at 5i per cent interest without security, and 

m Its turn the Hemgkong Company was risking double the amount of its paid- 
up capital and all its available deposits. 


(i) 1 I.T.C. 147, 

ni->20 
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Under those c.rcumstances ,t seems to me that there was a strone bus, 

‘'™ ‘^"'"I'anies. TIte business interests of the Hong- 

'C R " "uncl up in the business welfare of 

tne Bombay Contpany. The fa.Iure of the latter would have tnvolved the U! 

s/ronp I ^ *ay notiting as to the fact that behind these 

Tim^fecf as th T I “r' & Company 

I, mited as the banker mtermed.ary. Nor need I m any way lav stress on 

c family connections as there might he between the various share-holders 

or directors ot the three Companies. The case can be decided quite apart from 

that, and I have dealt with it on that basis. 


As regards the furthei" question as to whether in any event the Bombav 
Company was a person through whom the Hongkong Company was in the re- 
ceipt of income, I am inclined to think that the word “through” should not be 
construed as meaning “from”. In other words. I do not think that that sec- 
tion was intended to include any person who might have to transmit moneys to 
a non-resident, whether or no he knew that such moneys represented the in- 
come, profits or gains of the non-resident. 

I may add that as regards the decision in Imperial Tobacco Co., of India 
Ltd. V. Secretary of State (1) to the effect that the agent charged must be in 
receipt of income, there has been no subsequent alteration made in sections dO 
lo 43 on that point apart from the addition of the words “or property” in section 
42 and the alteration I have already referred to in section 43. But on the 
other hand sections 57 and 58 have been amended so as to necessitate the 
deduction of super-tax as well as income-tax on dividends. That however 
is another point. Up to now the I .egislature has not altered the general con- 
struction which the majority of -the Judges in Imperial Tobacco- Co. of India Ltd. 
V. Secretary of 5'/a^^(l) placed on sections 31 and 34 of the 1918 Act. It has 
met the finding in that case that the Company was not in receipt of its dividends 
on behalf of it shareholders, and consequently not within section 31, by extend- 
ing the section for compulsory deduction of tax from such dividends. 

As regards the meaning of the word ‘property’ in section 42, 
J think there is much force in the contention of the counsel for the Bombay 
Company that it must be confined to the heading property in section 6 («i) and 9, 
and would therefore be limited to immovable property. But this point also 
it is unnecessary to decide in the present case. 

In the result, then, I would answer the questions submitted to us as 
follows: — 


1. Yes, from a business connection. But it also arises directly under 
section 4(1) and section 6 (iv) or {‘vi). 

2. Yes. 

3 & 4. No, because the Bombay Company is not in receipt of any 
such interest on behalf of the Hongkong Company as required by section 40. 

5. The relation between the two Companies was that of borrower and 
lender, but having regard to section 43 the Bombay Company though deemed 
to be an agent of the Hongkong Company for the purposes of sections 40 and 
42 should not be assessed as they were not in receipt of income. (See answer 

10 questions 3 and 4). 


(1) 1 I.T.C. 169 
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As regards costs, 1 would direct the costs of the Bombay Company to be 
paid by the Commissioner, such costs to be taxed b}' the Taxing Master, Original 
Side, as on the Original Side scale. 

KEMP J : The main question for our consideration in this re- 

ference is whether a Corporation called the Bombay Trust Corporation carry- 
ing on business in Bombay is properly assessed under sections 42 (1) and 43 
of the Income-tax Act (XI of 1922) as the agent of another Corporation availed 
the Hongkong Trust Corporation carrying on business in Hongkong in respect 
of the income alleged to accrue to the latter in Bombay. The facts giving rise 
to this reference are as follows. The Bombay Trust Corporation was regis- 
tered In Bombay on 8th September 1920; the Hongkong Trust Corporation was 
registered at Hongkong on 6th July 1921. The paid-up capital of the Jlongkong 
Trust Corporation amounted to 8 crores of rupees and it had at its disposal 
about 7 or 8 crores more of cash deposits received from all sources. It was 
formed as a limited company and by its Memorandum of Association it was em- 
powered to carry on the business of bankers and financiers, advancing, deposit- 
ing or lending money and doing this business at Hongkong or in any part of 
the world. In fact its activities were confined to Bombay and to lending money 
to the Bombay Trust Corporation. The Bombay Trust Corporation was a pri- 
vate limited company and by its Memorandum and Articles of Association its 
objects are stated inter alia, to be to carry on business as capitalists and finan- 
ciers, lending money and executing all kinds of financial operations. There 
was undoubtedly an intimate connection between the Bombay Trust Corporation 
and the Hongkong Trust Corporation. The Hongkong Trust Corporation, as 
I have said, practically confinedVill its activities to its money lending business 
with the Bombay Trust Corporation in Bombay and lent the whole of the IS or 
16 crores constituting its paid-up capital and cash deposits to the Bombay Trust 
Corporation from time to time at 5^ per cent interest. The interest accruing 
due was remitted by the Bombay Trust Corporation through its Bankers Messrs. 
}*.. D. Sassoon & Company, Bombay, to the Shanghai branch of the same 
bankers which kept an account of the Hongkong Trust Corporation. On the 
profits and income accruing to the Hongkong Trust Corporation from this 
money! lending business for the years ending 31st March 1925 and 31st March 
1926 the Commissioner has assessed the Bombay Trust Corporation under sec- 
Uons 42 (1) and 43 of the Indian Income-tax Act XI of 1922 as agent of the 

Hongkong Tnust Corporation to income-tax and super-tax for the financial 
years 1925-26 and 1926-27. 

The amount involved is large, the income-tax for 1925-26 amounting 

1? super-tax Rs. 3,92,096, and for 1926-27 income-tax 

Ks. 5,38.510 and super-tax Rs. 3,55.882. The total, therefore, for the two 
years amounts to Rs. 18,79,321. At the request of the assessee the Commis- 
sioner referred certain questions for our opinion under section 66 (2) of the 
Indian Income-tax Act XI of 1922. Those questions are stated in paragraph 
/ of the Commissioner’s reference. He was of opinion that the interest re- 
ceived by the Hongkong Trust Corporation were prpfits or gains accruing 
mrough a business connection or property in British India under section 42 (H 
of the Act and he was further of opinion that the Bombay Trust Corporation 
Muld be tr^ted as the agent of the Hongkong Trust Corporation under sec- 
tions 42 (1) and 43 in respect of such interest. 
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The first point for consideration is whether the income or profit accru 
mg to the Hongkong Trust Corporation arose from a business carried on by 
it m Bombay and it seems to me clear that it did. The correspondence shows 
that the procedure adopted in lending these moneys was for the Hongkong 
Trust Corporation to make an offei from Hongkong to the Bombay Trust 
Corporation in Bomliay to lend a suna of money. The Bombay Tru'st* Corpo- 
ration accepted the offer in Bombay and the contract, therefore, was made 
m Bombay. The business between the two companies formed a series of con- 
tracts from time to time and thus the whole of this money lending business 
was done in Bombay and the interest accrued here although it was remitted 
through Messrs. E. D. Sassoon & Company on behalf of the Bombay Trust 
Corporation to China. I think it is clear this business was done in Bomb^ 
and that the income from it accrued to the Hongkong Corporation in Bombay. 

Another question howeyer arises in considering what meaning is to be 
given to the words ‘business connection’ in sections 42 (1) and 43. The 
Sassoon family were interested very largely in both the Bombay and the Hong- 
kong Trust Corporations as well as in the firm of E. I). Sassoon & Company 

is in the same building as the Bombay Company, through 
whom the moneys and the interest were remitted from time to time. There 
can be little doubt that although the Hongkong Trust Corporation and the Bom- 
bay Trust Corporation were separate legal entities, there was that intimate con- 
nection between them as shown by their dealings which shows that the Hong- 
kong Trust Corporation was formed practically for the purpose of lending 
all its available cash to the Bombay Trust Corporation and the intermediaiy 
between the two Corporations were the bankers E. D. Sassoon and Company. 
The Hongkong Corporation lent ail its paid-up capital and cash deposits ap- 
parently without security to the Bombay Company. * Such a connection bet- 
ween the Hongkong Trust Corporation and the Bombay Trust Corporation 
would, I think, generally be regarded as a "business connection" and there- 
fore the interest paid by the Bombay Trust Corporation was profits or gains 
accruing to the Hongkong Trust Corporation in British India. In this view 
of the question if the decision in IV-hitncy v. Coniniissic'ncrs of htlaud Rev*'- 
nue (1) is applicable to our Act the Hongkong Trust Corporation itself can be 
reached by a notice to make a return and be assessed on failure to do so in 
respect of this business done by it in Bombay. 

But the further question arises whether the Bombay Trust Corporation 
are the proper persons who can be assessed as the agents, under sections 42 
(1) and 43, of the Hongkong Trust Corporation. In Imperial Tobacco Co., 
V. Secretary of State, (2) the majority of the Court (Woodroffe J., and 
Greaves J.) held that sections 41 and 43 were to be read together and that 
therefore the statutory' agent created by section 43 must be one who is in r^ 
ceipt of the income etc., on behalf of the non-resident. That case was decided 
in January 1922 prior to the coming into force of the present Act in March 
1922. The present Act has added the words in section 43 “or through whom 
such person is in the receipt of any income, profits or gains, and it is to be 
noted, as the learned Chief Justice has pointed out, that the Legislature, had it 


(1) 10 Tax Cas. 88; (1926) A.C. 37. 
(1) 1 I.T.C. 169. 
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wished to disagree with the decision in Imperial Tchacco Co, Ltd. 

V Secretar\ of State (1) had the opportunity in the present Act 
of clearly ' indicating that section 43 was not intended to be read 
with section 41 as extending the meaning of the word ‘agent’ only. On 
the other hand Act XI of 1922 was probably introduced prior to January 1922 
and it is of course quite possible that the decision in Imperial Tobacco Co. Ltd. 

V. Secretary of State (1) was not then brought to the notice of the framers of 
the present Act. 

Now as to the case of non-residents we have sections 40 to 43 of the 
Act. Section 40 says tax shall be levied and recovered from his agent who is 
in receipt on his behalf of any income, profits or gains chargeable under the 
Act. Section 4 (1) applies the Act to all income, profits and gains accruing 
or arising in British India. Also by it the Act may lay down that other income, 
profits and gains shall be regailded as accruing or arising in British India. 

Here the profits or gains clearly accrued in British India and are there- 
fore taxable. But assurance is made doubly sure by section 42 (1) which 
states that profits or gains accruing, or arising to the non-resident from a busi- 
ness connection in British India shall be deemed to be income accming oi 
arising in British India and here I have held there is such a business connec- 
tion. 

Can it be successfully contended that in respect of income coming under 
both the descriptions of accruing in British India and deemed to accrue in 
British India under section 4 the agent liable to assessment for such income 
was intended to be vested with a different authority? I think not. I think 
that ‘agent’ in section 42 (1) must mean agent in receipt of income on behalf 
of the n*on-resident as in section 40. The income in section 40 includes the 
income in section ‘42 (1). Otherwise we have a contradiction as to the agent 
to be assessed. 

Then section 43 creates a statutory agent. It does not substitute sudi 
agent for an agent in receipt of income on the non-resident’s behalf. It says 
ertain persons may be agents. They are: — 

(1) an employee, 

(2) one having a business connection with the non-resident and 

(3) One through whom the non-resident receives the income or, it may 
be, one whose possession of the income is the constructive possession of the 
non-resident. Neither construction of (3) matters here because the Bombay 
Trust Corporation are mere debtors and cannot in my opinion be regarded as 
fulfilling either description. If the Legislature had intended that the statu- 
tory agent should be the source of the income it should have said so in clear 
find unmistakable terms. 

Nor is the business connection here existing between the two Corpora- 
tions such that the Bombay Trust Corporation can be regarded as a person in 
receipt of the income on the Hongkong Trust Corporation’s behalf. 

Any other construction of section 43 would enable the Commissioner* 
to serve any employee, who might not be in receipt of the income on the non- 
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residents behalf, so as to constitoite him an assessee under the Act This 
would be tnequnable and can hardly have been intended and at any rate am 
such lability should be expressed in clear and unambiguous terms Havin- 

hTa^ tlds'effJcT'' 

Further, I agree with respect with what the Qiief lustice has pointe 1 

ooit 111 his judgment which f have had the advantage of perusing. If in this 

case theie is no power of deduction under the Act the tax is payable bv the 
assessee direct. ' 

I agree with respect with the Chief Justice as to the answers to th.’ 
questions submitted for our opinion. 


[245] IN THE HIGH COURT OF JUDICATURE AT PATNA. 

Before Sir Dawson Miller Kt., Chief ami Mr. Jastiee Boss. 

1 14th March. 1928.) 

Maharajadhiraj of Darhlianga , . .Tv^ewe* 

V. 

The Commissioner of Income-tax. Bihar and Onssti . . Keferrimj O^eer, 

Income-tax Act {XI of 10221. -SV.x 2 fl) (d). (.'T am/ 4 (51 (nii)- 
Nazar paid for recoijnition of transfer of non-transfei\thle holdimjs- -l.ami- 
lord's fees — If exempt from assessment as m/rtVii/rtira/ imwmo- ■ Bnilditht coth 
tiff^uous to ZatiUndar’s divellimi Jioiise used u.v j/nest house — (7aim of exemption 
from assessment, proper test for determhation of. 

Nazar or Salami paid hy the ntiyats to the tamili'^i in etnisiderotion of 
the latter recoipiisinii the tninsfer of a mm- transferable holdino and the fees, 
known as landlord's fees, realised hy the landlord section 12 of the 

Bengal Tenancy Act are agrienltnral inaone within the meaning of seetwn 2(1) 
(a) of the Income-tax Act and aS sneh twempi from a.ssesS'sment under seetion 
4 (3) (vni) of the Act. 

Mehr Hano Khanum f. Commissioner <»f Income-lax, Bengal 2 l.T.C. 
99, Followed. 

The assessee, the Maharajah of Dliarbhan<rih' elaimed e.remption front 
assessment tO' income-tax in respect of a building situate in the satne compound 
as His principal dwelling-h'ouse in Dharbhanga and used principally as a guest- 
house for European guests. The cldim 7vas disallowed on the ground that 
having rOgard to the fact that the asscssee's income was not derived exclusively 
from land but also from other sources such as business in stoeks and shares, 
the guest-lwuse was not required by him as a zamindar hut as a person of great 
wealth and social position. On a cojc stated to the High Court under section 
66 (3) of the Act in compliance with the order of the High Court, 

Held, that if wt being disputed that the assessee required a dwelling 
house in that locality ]by reason of his connection vHth land, he was entitled to 


*(1928) I.L.R. 7 Pat. 550; A.I.R. 1928 Pat. 468. 
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the exemption under section 2(1) (c) of the Act read with secticn 4 (3) 
and it was not open to the Commissioner judging by a standard set up by him- 
self to consider tjtdiether the particular class of h-oiisc was more or less than the 
actual requirements of the asscssee as a cam-indar. 

It was immaterial for the purpose of claiming the exemption whether the 
building-was really a part of the main dwellingdwuse itsdf or structurarily un- 
connected with it. 

Case [Miscellaneous Judicial Case No. 47 of 1926] stated under section 
66 (3) of the Indian Income-tax Act (XI of 1922) by the Commissioner of 
Income-tax, Bihar and Orissa, in compliance with the order of the High Court 
dated the 9th April, 1926. 


CASE. 

As directed by the High Court, Patna, in their order under section 66 (3) 
of the Indian Income-tax Act, in Misc. Judicial Case No. 47 of 1926, dated the 
9tli April 1926, 1 submit the following two points for decision of the Court. 

(1) Whether the annual value of the building standing in the com- 
pound of the assessee (Maharajadhiraj of Darbhanga) ordinarily known as 
Chatra Bhawan is chargeable to income-tax, or, whether, on the other hand, it 
is exempted under the provisions of section 2 (1) (c) read with section 4 (3) 
{viii) of the Act. 

(2) Whether Nazar or Salami paid by the raiyats to the landlord in con- 
sideration of latter’s recognising the transfer of a holding which is not legally 
transferable or the legality of the transfer of which is doubtful, is agricultural 
income and is accordingly exempt from tax by virtue of the provisions of section 
2 (T)* (a) read with section 4 (3) ('wii) of the Act and similarly whether land- 
lords' fees realized by the landlord under the provisions of section 12 of the 
B. T. Act are agricultural income and accordingly not chargeable to tax. 

2. The Chatra Bhawan is one of 3 blocks of building standing in a com- 
pound in^Dharbhanga, the other two buildings in this compound being the Moti 
Mahal and the Anandbagh palace, the latter being used ait the present time as 
the central zamindari office, while in a compound west of this and across a public 
road lies the palace proper ordinarily occupied by the assessee, his private office 
in a separate block, and the palaces of two Dowager Maharanis, 

3. There is nothing ion record to show when the Chatra Bhawan was 
built or for what object irt was built, but it is not denied that it was at one time 
occupied as a>school house by the sons of the assessee and the very name would 
appear to suggest that this was the object for which it was built, Chatra Bhawan 
meaning, I am told, “the abode off the students”. On the other hand, it has been 

assessee that this building is so called after one 
Chatra Singh, an ancestor of the assessee. 

4. The building is expensively furnished in European style and has been 
used for the accommodation of European guests of high rank and this would 
appear to be the purpose to which it is ordinarily put at present, the result being 
that frequently the building lies vacant for considerable periods. 

5. If the valuation of the building in question is to be exempted from 
income-tax, the following conditions nHist be fulfilled: 
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(1) It must be owned and occupied by the receiver of the rent or reve 
nue 01 agricultural land. _ 

{2j It must be on or in the vicinity of such land. 

(3) It must be a building which the receiver of the rent by reason ot 

other '"IT 'm c"'* ^ house or as a store house 

or other out-bu.ldmg. (Sec. 2 (1) (r) of the Act). 

6. It is not denied that this building is owned and occupied by the as- 
sessee who is a receiver of rent, but it is the contention of the Department that 
It IS not occupied by him qua receiver of rent as is explained below in para- 
graphs 8 and 9. 


7. The next question is whether the building is on or in the immediate vici- 
nity of .the land, the rent of which he receives. In this connection, it is reported 
by the Income-tax Officer who has been specially asked to repoqt on this point 
that though the assessee's agricultural land totals lacs ofjbighas, the total area 
of agricultural land within a radius of 2 miles from the palace is only 400 bighas 
including both raiyati and zeeraet land. 


8. The real point at issue appears to me, however, to be whether the 
building in question is required by the assessee as a dwelling house, 
or as a store house or other out-building by reason of his con- 
nection with the land. If it is argued that this building really forms part ot 
the assessee’s residence but is built as a separate block primarily for the accom- 
modation of European guests because the social customs of the com- 
munity to which the assessee belongs prevent him from accommodating 
such guests in the same building as that in which he himself resides, then this 
appears to me to raise the larger question, namely, whether the valuation of the 
whole of the residence of a zamindar should be exempted from income-tax re- 
gardless of the relative valuation of that building and his income from landed 
property. This is a point on which the decision of the High Court is respect- 
fully invited. 

I can perhaps make the problem clearer by two illustrations: If a person, 
whose income derived exclusively from zamindari does not exceed — say 5,000 
per annum, has a weakness for erecting a palatial residence with the result that 
in course of time from his savings he has erected a residence worth — say half a lac 
of rupees, can he in this case claim exemption in respect of the valuation of that 
building merely because his income is derived exclusively from zamindari, though 
there is no reasonable proportion between his annual income from zamindari 
and the valuation of the building. To take another, case : If an assessee has an 
income of say 5 lacs from zamindari and one lac from investments can he claim 
exemption in respect of all the buildings on or near the estate on the ground 
that they are required exclusively for agricultural purposes. It is respectfully 
submitted that he cannot, and the question which arises namely, the question on 
the valuation of what buildings or on the valuation of what proportion of the 
total building or buildings he should be assessed is a question of fact to be deci- 
ded in each case, regard being had in coming to a decision to the provisions of 
the proviso to 2 (1) (r) of the Act: in particular to the point whether the build- 
ing in question or the whole of the buildings are required by reasons of the 

assessee’s connection with the land. . 

9. Now, the assessee* in this case, does not derive his income exclu- 
sively from agriculture and indeed he has been exempted in respect of the valua- 
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tion of a portion of his Calcutta house on the ground that that house is 
partly required by him for business purposes. The case of the Department 
then is that if this building called Chatra Bhawan is required by him, it is not 
required by him in his capacity as a zamindar or by reason of his connection with- 
agriculture but really by virtue of the position which he holds as a person of 
great wealth and social position. It is admitted that the assessee has a consi- 
derable business in stocks and shares and this business is carried on by him 
largely from Darbhanga. 

10. The building in question is admittedly not required as a store-house. - 

ll* The next question for consideration is whether it is required as ^ 
out-building. Presumably, the expression out-building refers to servants* quar- 
ters, stables, garages or other buildings of this nature situated at a distance from 
a main building and subsidiary to it. If this view is correct, this buildipg 
cannot be classed as an out-building. 

12. The next question for decision is whether Nazrana or Salami paid 

to a landlord by the raiyat in consideration of the fonner's recognizing a transfer 

of a holding, the transfer of which is not recognized by the law or is of doubtful 
legality is agricultural rent 


I understand that in a reference of this sort a full statement of the 

fn^n? to be my primary duty. In this specific case, however, the 

fomulauon of the question appears in itself to state all the facts and it is 
uimcult to add anything of value. 

14. These payments are made under the circumstances noted in for 

““de under Tecul of 

alriaH h Act. This point, as the Court is no doubt aware Ls 

Jnconia-iax Bcnoal i2\ it w-»e i, m Khanum v. Commissioner of 

is avenue kndirtofit of The lat^' LYaTw tr“‘^'’ t^‘ 

press an op^in'lon w“^ - 

revenue in any Legislative enactment l«.t ■ no definition of 

the learned Judges appear to have based thrir'^* "T*" above, 

nue on die de Jtion TLe„ue as S Oxtd7r‘T"‘ 
return, yield or profit of anv land 7 ^ “the 

income; that which comes into one fetTmT ""PO«ant source of 
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earned". They held that tbic a/ s^^ally when large and not directiy 
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to include withm the meaning of agricultural income illegal realisations of 
a^Tvabs which a landlord realizes by virtue of his position as a landlord though 
these are neither agricultural rent nor revenue, while royalty derived from 
minerals would also be on this view non-taxable, if the surface of the land 
from which the minerals were mined was used agriculturally as is often the 
case. It is submitted therefore that the learned Judges in that case have ac- 
cepted much too wide a definition of the word “revenue". 

15. The next question for consideration is whether landlords’ fees re- 
ceived by a landlord are taxable or not. These fees arc realized under section 
12 (2) of the Bengal Tenancy Act. They are realized by the Registration 
Officers from the party on the occasion of the registration of a transfer of a 
tenure and are fixed on a percentage basis of the annual rent of the tenure. 
These fees are obviously not rent as defined in the Tenancy Act and the ques- 
tion for decision is whether they are revenue derived from 'land. They are 
not derived directly from the land and the real question here, as in the case 
of Nazar discussed above, would appear to be whether revenue is to be defined 
in the very wide sense in which it is defined in the Oxford Dictionary. My 
view is that the correct way to view these receipts is to hold mat they are not 
rent or revenue derived from land but are payable by a tenure-holder under a 
liability incidental to tlie ownership of the tenure. 

K. P. Jayaswal, L. Pugh, Sir Sultan Ahmad and Aniriidda Ji Barman, 
for the Assessee. 

A. B. Mukerji, Government Pleader, for the Crown. 


JUDGMENT. 

DAWSON MILLER, C. J. : — Two questions arise for determination in 
this case which comes before us upon a case stated by the Commissioner of 
Income-tax under section 66 sub-section (3) of the Indian Income-tax Act, 
1922. 

The first point, in the order in which they are dealt with in the case 
stated by the Commissioner, is whether the annual value of a guest-house stand- 
ing in the compound of the assessee at Darbhaiiga is exempt from income-tax 
under the provisions of the Act on tlic ground that it is agricultural income 
within the meaning of seefjon 2, sub-section (1), clause (c) of the Act. If 
it falls within that section then it is exempt under section 4, sub-section (3). 
clause (tni*) as being agricultural income. Under section 2, sub-section (1) (c), 
agricultural income for the purposes of the Act includes any income derived from 
any building owned and occupied by the receiver of the rent or revenue of any 
such land (that is, agricultural land) provided that the building is on or in 
the immediate vicinity of the land and is a building which the leceivci ot 
rent or revenue by reason of his connection with the land requires as a 
dwelling house or as a store-house or other out-building. 

The Commissioner has found the facts relating to the house in question 
from which it appears that the house stands in the same ^ompound as t t 
principal dwelling-house or palace of the Maharajadliiraja of Darbhanga at 
Dharbhanga. It is used principally for accommodating b-uro^t guests when 
they visit him. This, I apprehend, would include not only such guests as jui^g 
arrive ou social occasions but all such as had reason to visit the Maharajadhiraj 
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officially or on business connecied with his estate which is of vast dimensions. 
The Commissioner has taken the view that under section 2, sub-section (1) (j) 
of ffie Act such a house can only be exempt if and in so far as it docs not ex- 
ceed the necessary requirements of the assessee having regard to the position 
which he holds by reason of being a zamindar deriving his income from land. 
The view he has expVessed is that if in fact he has other sources of income, 
then this IS a matter to be taken into consideration ; for income derived from 
such sources may make him a person of some importance and social position 
and therefore he may require a larger house than would be the case were he 
merely a zamindar. He has then considered whether it is necessary for him to 
have a guest-house at all by reason of the fact that he is the zamindar of the 
Darbhanga Raj, and as I understand the findings the conclusion he comes to 
on t at part of the case is that he does not require this guest house as a zamin- 
dar but merely because he is a person of great wealth and social position. It 
IS perhaps not irrelevant to observe that the wealth and social position of the 
assessee anse from the fact that he is the proprietor of the Darbhanga Raj 
tlK largest zamindary in this Province and perhaps one of the largest in India. 
The way the Commissioner puts the case is this: 

Now the assessee in this case does not derive his income exclusively 
from agriculture and indeed he has been exempted in respect of the valuation 
of a porton of his Calcutta house on the ground that that house is partly re- 

PUTOses. The case of the Department then is 
bv him called Chatra Bhawan is required by him, it is not required 

hut O'- V reason of his connection with agri- 

culture but really by virtue of the position which he holds as a person of neat 

wealth and social position. It is submitted that the assessee has^a considerable 

Commif.™™ ^ assumed, I think, thkt the finding of the Income-tax 
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source“faTt"°‘ but also fmm 
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apart near his pnncipal dwelling house for their accommodation and in this res 
pect I consider that the matter must be approached from the point of view that 
It makes no difference whether the guest-house is really a part of X mafn 
dwelling-house itself or is structurally unconnected with it. It is by no means 

hw^s To specially in the case of large and even moderately large 

houses, to find a guest house attached thereto. ^ 

t J!"! to decide is not. in my opinion, purely one of 

fact It has been argued on behalf of the Commissioner that thfs really is a 

test^ L I not properly construed the sec6on. and has applied a 

view if T A T ^ ^ the Commissioner’s 

I f then he would be equally entitled to consider in each 

^se whether a particular house owned by a zamindar, for which exemption from 

ax was claimed, was larger .ban was actually sufficient to supply his needs 
having regard to the fact that he was a zamindar. Tt would be for the Com- 
missioner to say whether he was entitled to this or that extra room, whether 
he was entitled to have stables, for example, to accommodate so many horses, and 
m each case if the question is to be regarded merely as one of fact the Com- 
missioner would be the sole Judge whether the house was or was not sufficient 
for the minimum. requirements of the assessee. That to my mind is not the 
intention of the Act. I have referred to the terms of the section, and in my 
opinion the proper construction is this. Once it is shown that by reason of the 
assessee s .connection with the land he requires a dwelling-house in that vicinitv 
then we are not concerned to enquire whether the dwelling-house is more com- 
modious than ofner persons in the same position would consider sufficient for 
their actual needs, a matter about which opinion might widely differ. The inten- 
tion of the Act see is to me to have been that' if by reason of his connection with 
the land the assessee does require a dwelling-house and it is admitted in this 
case — at all events no argument has been adduced to the contrary — that he does 
require a dwelling-house in Darbhanga, then the section is complied with in so 
far as the question of his requirements is concerned and it is not open to the 
Commissioner to consider whether the particular xiass of house is more or less 
than the actual requirements of a zamindar in his position according to some 
standard which may vary from time to time in the opinion of different Income-tax 
Commissioners. For these reasons I think that upon the facts found it must 
be held that a dwelling-house being required in this place, and the house in 
question being regarded as part and parcel of such a dwelling-house, and it 
being also admitted that the dwelling-house is required by reason of the con- 
nection of the assessee with the land, then the provisions of the section are 
complied with and the assessee, in my opinion, is exempt from tax. 

The next point is one which has recently been the subject of a decision 
of a Full Bench of the Calcutta High Court. Stated shortly the point is 
whether what is called . mutation fees, that is to say, fees paid by the transferee 
of a non-transferable occupancy holding and fees paid by the transferee of a 
tenure, known as landlord's fees, under section 12 of tlie Bengal Tenancy Act, 
are exempt as being included in the definition of agricultural income in section 
2 of the Act. The definition there contained includes amongst agricultural 
income any rent or revenue derived from land which is used for agricultural 
purposes and is either assessed to land revenue in British India or subject to a 
local rate assessed and collected by officers of Government as such. It is not 
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disputed here that the land in question comes within the description mentioned 
in that section. The contention is however that the fees derived from the 
sources which I have mentioned will not come under the description of rent 
or revenue derived from land. The contention on behalf of the Crown is that 
at all events in the case of fees paid by the transferees of a non-transferable 
occupancy holding, these are not in any sense of the word rent or revenue 
derived from land ; they do not arise out of the creation of a new tenure in 
which case sometimes a premium or salanni is paid in advance which may be 
taken to represent a consolidated sum of rent in addition to the annual cent pa;,. - 
able, but it is said that the money is something in the nature of damages for 
a breach of contract or, as stated in the judgment of»Mookerje^ J in Birendra 
Kishor Manikya v. Secretary of State for India (1) money paid in order to 
Kcuie peace and therefore not to be regarded as revenue derived from land, 
-he case to which I have just referred was the subject of consideration in the 
ater case of Nawabaadi Afehcr Bano Kanutn v. Commissioner of Income-tax, 
Bengal (2). In that case the decision of Mookerjee J in the earlier case was 
overruled and it was held that salami or nazar paid bv a tenant to a landlord 
for his recognition as a tenant of a non-transferable holding is rent or revenue 
within the meaning of section 2 (1) {a) of the Indian Income-tax Act and is 
t efore exempt from taxation. The real question I think for determination 
upon this part of the case is whether these fees paid by the tenants are to be 
reprded as income or revenue derived from land. Whether they be some- 
thing in the nature of damages, although that clearly is not appropriate term 
to use m this connection, or whether there is any breach of contract by th« 
transferee, or whether they may be regarded as something paid for the purchase 
f peace seems to me to be altogether beside the question.- It may just as 
appropnately be said that rent itself, when it is in arrears, or when there Is 
any dispute about the liability to pay it, may be paid to purchase peace and 
so here U is undoubtedly a fact that, just as in the case of rent. tKm"s 
payable by a tenant to his landlord solely by reason of their relationship as 
oT^nt 'atd and whether it has the effect of purchasing p^ce 

atin^ K™' immaterial to the question under con^ider- 

^he ^and being given the use and occupation of 

n thToiTfor^ IT t'"" -revenue’ as given 

Full Bench of thl r TT, «• judgment of the 
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(1) 1 I.T.C. 67. 
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entitlp/?n ^ “P°" *’’= assessee is 

entitled to exemption from tax. 

This opinion may be forwarded to the Income-tax Commissioner for his 
goiidance. 


We assess the hearing fee in this case including the printing of the 
paper book which we understand is approximately Rs. 150 at Rs. 300. 

ROSS J. — I agree. 


[246] IN THE HIGH COURT OF JUDICATURE AT BOMBAY. 

Before Sir Amberson Marten, Kt., Chief Justice and Mr. Justice Kemp. 

[20th March, 1928.] 

The Remington Typewriter Company, (Bombay) Limited as agent 
of the Remington Typewriter Company of New York . . Assessees* 

The Commissioner of Income-tax, Bombay Referring Officer. 

Income-tax Act {XI of 1922), Secs. 40, 42, 43 and 66 (2) — ■Non-resider.i 
company — Indian Companies formed by non-resident company at Bombay, 
Madras and Calcutta for sale of its goods — Non-resident company holding all 
the Indian Companhs* shares — Profits of Indian Companies paid as dividend to 
non-resident cdnipany — A-^sessment on Bombay company as agent of non-resi- 
dent company on latter’s manufacturer’s profits on goods sojid in India — Assess- 
ment of super-tax on Bombay company as agent &n dividends of the Indian Com- 
panies — Legality of the assessments — Proper mode of assessing super-tax — 
Statement of the case — Jurisdiction of Commissioner to find facts, observations 
on. 

The Remington Typewriter Co. of New York formed three limited com- 
panies in India — The Remington Typewriter Co. (Bombay)Ltd., The Remington 
Typewriter Co. {Madras) Ltd. and the Remington Typewriter Co, {Calcutta) 

. Ltd. — and sold to themi the business of selling its typewriters and goods in their 
respective areas, the consideration for the sale being the allotmint of all their 
shares to the N^ York Company. The business of these subsidiary Indian 
Companies ''^as to purchase typewriters from the New York Company at the 
usual wholesale discount prices and to sell them in India, the profits arising there- 
from, less income-tax, being distributed aS dividends to the New York Company. 
The Income-tax Officer alleging that besides the dividends, the New York Com- 
pany had made a manufacturers profit of 5 per cent on the sale of its goods, 
assessed the Bombay Compaky as agent of the New York Company under section 
42 of the Income-tax Act, to income-tax and super-tax in respect of this manu- 
facturer's profit and to super-tax on th.e dividends payable to the New York 
Company on itS shares in the three Indian^ Companies. On a case stated under 
section 66 (2) of ihe Act on the legality of this assessment, 

Held, (1) that the Bombay (Tom/KiMy was not in receipt on behalf ’of the 
New Ybrk Company of the alleged manufacturer's profit and consequently was 
not assessable thereon under section 42 of the Act, 


I.L.R. 52 Bom. 726 ; 30 Bom. L.R. 1190; A,I.R. (1928) Bom. 465. 
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(2) that the Bombay Company, which has nothing whatever to do direct- 
ly or indirectly with any dividends on the shares of the Madras and Calcutta 
Coinpanies, was not assessable t-o supcr-tajc on those dividends not received by 
it within the meaning of section 40, 

(3) that the Bombay Company could not be assessed to super-tax in res- 
pect of the dividends an its own shares, as it did not receive those dividends ''on 
behalf of Hts shareholders, Phe Nezo 1 ork Conipahv, within the meaning of" 
sections 40 and 42 of the Act, and 

(4) that the Bombay Company ^xad a business connection with the New 
i ork Company so as to constitute the former an "agent” of thcilatter within the 
meaning of section 43 of the Act. 

Imperial Tobacco Co. v. Secretary of State for India 1 I.T.C. 169; 
Bombay Trust Corporation v. Commissioner of Income-tax, Bombay 3 I.T.C. 
135. Followed. 

Obiter. Undcr. the amc^cd sections 57 and 58 of the Act, the appro- 
priate amount of super-tax on the dividends of the Indian Companies should be 
deducted by the principal officer of each company concerned. 

Observations on the limits of the. jurisdiction of the Commssioner to find 
facts m stating a case to the High Court under section 66 (2) of- the Act, 

Case [Civil Reference No. 19 of 1927] stated under section 66 (2) of 
the Indian Income-tax Act (XI of 1922) by the Commissfoner of Income-tax 
Bombay for the opinion of the High Court. 


CASE. 

Under section 66 (2) of the Indian Income-tax Act, 1922, (XI of 1922 
India), (hereinafter referred to as the Act) and at the instance of the 
Remington Typewriter Company (Bombay) Limited, (hereinafter referred to 
as the assessee), I have the honour to submit for favour of your Lordshios' 
opinion the questions of law categorically set out in para 9 below the inter- 
pre afon o sect.ons 42 (1) and 43 of the Act, arising out of the income 

vears 1925-26 and 

1926-27 as agent of the Remington Typewriter Company of New York (here 
matter referred to as the New York company). ^ 

York ita^nn"' R^-^ington Typewriter Company of New 

York IS a company incorporated in the United States of America ind dn^Z 

T5.1 

(1) The Remington Typewriter Co. (Bombay) Limited 

t! Tu' R'=”“’g‘on Typewriter Co., (Madras) Limited, ’and 
(3) The Remington Typewriter Co'., (India) Limited. 

of Rs. W eththich are'tld bvTt' 

Vork company holds all o^ w^cll^a^tirhy^^; 
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ployees. Two of these three shareholders are Mr. F. J. Hull, who is styled 
the Mana^ng Director for all the three Indian companies, and Mr. 2. Haque 
who IS said to be his Secretary. The third share is in the name of the local 
manager who is styled a Director. Messrs. Hull and Haque are also two o£ 
the three shareholders in the other two Indian companies too, the third share- 
holder; being the local Manager for Madras or Bengal as the case may be. 

The assessee looks the business of selling Remington Typewriters 
and goods in the Bombay Presidency, Central Provinces, and certain other 
adjoining portions of India. The Remington Typewriter Company (Madras) 
Lunited, looks to this business in the Madras Presidency including Mysore and 
other adjoining parts of India. The Remington Typewriter Company (India) 
Limited, looks to the business in Bengal and the remaining parts of India. 

4. It is alleged that there is no trade agreement between the New York 
Company and any of the above three Indian companies but that each of the 
latter is allowed a 40 per cent discount on all goods sent to it for sale. The 
net profit earned by each of these companies is finally carried away by the New 
York company in the shape of dividends paid to it as a shareholder. 

5. It is not necessary for the purpose of this reference to state at 
length the history of the formation of the above companies. Suffice to say that 
in December 1921, the New York company formed a limited company here 
calling it the Remington Typewriter Company (Bombay) Limited (the assessee) 
and by an agreement dated 18 — 1 — 1922 (copy annexed as Exhibit A*) sold to 
it the business of selling Remington Typewriters and goods in the Bombay 
Presidency and certain adjoining parts for a sum of Rs. 6,00,000 payable in 
shares of this company. Thus the Bombay Company (the ^sessee) came into 
existence with a capital of six lakhs divided into 60,000 shares of Rs. 10 each 
which were all issued to the New York company which transferred three of 
them to its nominees viz., its employees as stated above. A copy of the Memo- 
randum and Articles of Association of this company accompanies as Exhibit B*. 
From Exhibit A, it will be seen that Mr. F. J. Hull has signed it both for the 
New York company as well as for the assessee. The Madras company came 
into existence under exactly similar circumstances. As regards the Remington 
Typewriter Company (India) Limited, it came into existence in 1914 taking 
over the Indian business from the Remington Typewriter Company (England) 
Limited and allotting 9,996 out of its 10.000 shares of Rs. 10 each to the New 
Y-ork company as nominee of the English company. It too belonged of cojirse 
wholly to the New York company. It canied on its business in the whole of 
India, upfto the end of the year 1921 when the New York company purchased 
from it as per agreement dated 12 — 12 — 1921, (copy annexed as Exhibit C ) 
the Bombay and Madras businesses and sold them to the Bombay and Madras 
companies as stated above leaving the Bengal and the rest of India to t^ 
India company. All these purchase and sale agreements in reah^ appear to be 
mere paper transactions, the purchaser and' seller being one and the ^e pa^ 
viz., the New York company which always was and continued to be 
owner of the total Indian business wJiethtr under the style of the ongifiil' e- 
mingtoii Typewriter/^ompany (Engl^djl Limited or the all-India company^ 

the three <Qmpanie? now in existence. 


*Not printed. 
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6. Finding that the whole of the Indian business in reality belonged to 
the New York company, the Senior Income-tax Officer taxed it on the profits of 
all the companies combined plus 5 per cent in addition on sales on account 
of profit made here by the New York company but not included in the profit 
shown by the three Indian companies. He took it that the purchase price at 
which the local companies were made to purchase the Remington goods from 
the New York company was fictitious and not the actual cost to it. Thus if a 
typewriter were shown as sold by the assessee for Rs. 300 making a profit of 
Rs. 100 the alleged purchase price being Rs. 200, the Senior Income-tax Ofificer 
took it that the real cost to the New York company was Rs. 190 only and that 
therefore the actual profit earned by it was not Rs. 100 alone but that sum plus 
Rs. 10. The assessee was given an opportuniff to prove by actual figures that 
this much extra profit did not accrue to the New York company from^sales here 
but it did not avail itself of it. As the New York company was a non-resident 
company, for the purposes of assessment, the Senior Income-tax Ofificer treated 
Ae assessee as its agent within the meaning of section 43 of the Act and taxed 
it on the total income arrived at as above. 

7. Against the above assessments, the assessee appealed to the Assistant 

Commissioner saying that there was no business connection between it and the 

New York company and that it was not its agent and so could not be taxed as 

such. The Assistant Commissioner dismissed the appeal. ^le was of opinion 

that there could not be a case in which there was closer business connectiou 

between two parties than in the present case and that not only was the assessee 

Ae agent of the New Yoric company but that, as a matter of fact, the two were 
identically the same. 

% 

8. Not satisfied with tl^ Assistant Commissioner’s decision, the as- 
sessee has applied to me for this reference to the High Court. 

9. Questions for the dethsion of the High Court : — The questions of law 
which the assessee wants your Lordships to decide are stated by it as under; — ■ 

(1) Whether the profit of the Remington Typewriter Company of New 
\ork upon goods exported to British India are or can be held to be chargeable 
to income-tax and super-tax under section 42 (1) of the Act or otherwise. 

(2) Whether super-tax upon dividends received by the Remington 
1 ^writer Company of New York from the Remington Typewriter Company 
(Bombay) Liim^, the Remington Typewriter Company (India) limited, and 
toe K^mgton Typewriter Company (Madras) Limited, can under section 42 
(i; ot toe Act or otherwise be charged against and collected from an agent. 

(3) Whetoer the Remington Typewriter Company (Bombay) Limited, 
is or ^ be held to be the agent of the Remington Typewriter Company of 
New York under section 43 of the Act. 

suhmifH^i ^ requires me to give my opinion while 

submitting the reference to your Lordships, I beg to state as under;— 

we The sections of the Act with which 

^ aTL“ertf ““ (1) and 43. Taking up section 42 (1) 

*e case of any person residing out of British India, all 
profits or gams accrui^ or arising to such person, whether directly or indirect- 

in I. I. ^ or from any business connection or property 

sh India, shall l» deemed to be income accruing or arising within BritSi 
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India, and shall be chargeable to income-tax in the name of the agent of anv 
such person, and such agent shall be deemed to be, for all the purposes of this 
i\ct, the assessee in respecJt of such income-tax: 

Provided that any arrears of tax may be recovered also in accordance 
with the provisions of this Act from any assets of the non-resident person which 
are, or may at any time come, within British India.’* 

It clearly lays down that in the case of a person residing out of British 
India, all profits and gams arising directly or indirectly, through or from anv 
business connection or property in British India, shall be deemed to be income 
accming or arising within British India and charged to tax in the name of the 
agent of the non-resident; person. In the present case, the rfon-resident person 
IS the New York company. The profits for which tax has been levied are 
those received by it ostensibly by way of dividends from the three Indian 
companies formed by it and of which it is the sole owner and 5 per cent more 
on the value of goods sent by it for sale here through the three Indian com- 
panies. Taking up dividends first, the word “property” in this section 42 (1) 
has its ordinary meaning and includes moveable as well as immoveable property. 
There is no definition of this word in the Act or in the General Clauses Act and 
so it must be taken to have been used in its ordinary sense. The shares which 
the New York company has in the three Indian companies merely represent the 
money invested by it in them and are no doubt part of its moveable property 
and the dividend income which it gets is the result of this investment. Hence 
^der section 42 ( 1 ) , the dividend income is to be deemed to accrue and arise 
in British India. As a matter of fact, in all cases, dividends from companies 
in British India do actually accrue and arise in British India and nowhere else 
being the result of money invested in companies doing business in British India. 
Hence not only have these dividends to be deemed to accrue or arise in British 
India, but they actually do accrue and arise here. Nothing can be plainer 
than this and it is sheer waste of time to attempt to prove anything other- 
wise. 

12, Again, if we look to the real position in the case, these dividends are 
nothing but profit arising from business done by the New York company itself 
in British India. It and the Indian companies mean really one and the same 
party without any doubt. The business which the Indian companies are os- 
tensibly supposed to do is really done by the non-resident New York company 
and no one else. Having created the fiction of companies, the profit is drawn 
by way of dividends but that does not in the least debar the Crown from en- 
quiring into the real nature of the transaction and taking the profits arising 
therefrom to have been made by the person by whom they have really been 
made as per your Lordships’ decision in the case of Sir D. M. Petit, Bart. v. 
Commissioner of Income-tax, Bombay (1). The Indian companies have as a 
matter of fact no independent existence whatsoever. How is business really 
carried on here? It is done through Mr. F. J. Hull, who is styled the Managing 
Director of all the Indian . companies and the local managers of the offices at 
Calcutta, Madras and Bombay styled Directors. Who appoints the Managing 
Director and the Directors? Who can turn them out and whose instructiorfs 
are they bound to follow? Ostensibly they are appointed by and are under the 


(1) 2 I.T.C. 255. 
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sole control of the shareholders of the Indian companies but these shareholders 
mean absolutely nothing but the New York company itself. Hence it is this 
company which does the whole business here and no one else. Take it in which- 
ever way we like, these dividends are nothing but income, profits and gains 
accruing and arising directly from not merely a business connection but business 
itself in British India and property in British India vis., the capital invested 
in the business here by the New York company. Hence section 42 (1) un- 
doubtedly applies. 

T j’ the additional profit at 5 per cent on sales in British 

India, It IS on exactly the same footing since as stated above, every one can very 
plainly J^at 't is the New York company which is undoubtedly doing busi- 
ness in British India and not the three Indian companies created by iV and which 

India % “■ British 

‘3-^3,528 and on it 5 per cent additional 
profit has teen charged by the Senior Income-tax Officer, taking it that the 

real cost of the goods sent was only 95 per cent of this sum. W assessee 

does not msh to challenge this rate of additional profit. Having powers to 

revise a subordinate authority’s orders under section 33 of the Act, I offered to 

go into the question whether the New York company did earn 5 per cent more 

nZ the ^ofit earned through the Indian companies, provided the 

C™''* Accounts were produced but was 

were pleased to decide the questions referred to you 
S fif i" ‘he circumstances is that this extra 

wLh Ite ‘he business connecti^ 

Tul r -d r Where on the face of it 

BriOsh Tnd- P“*'’*"S ‘be sale of its goods 
m BnUsh India, three Indian companies of which it is admittedlv the sole 

wner Md carries on the business of selling its goods through Oiem surely there 

IS much more th^ a business connection in British India StTacS^dng 

business here without any doubt as stated in the foregoing parL Ho din7 a! 

are 'held*h companies but 3 of Rs. 10 each which^too 

are held by its employees, the whole power is positively centered in it whirh 

Jnd7““7. ®PP«btted by it EveryVing 7tet is dole 

Panies'fomtd 7 ‘b* Articles of Association of the com- 
^rtiSlJ teM I?ii HrcrtheS'*"*'"'' '‘’^‘'holders and all shares are 

f F“' " 

dent" a, required by it This disposes of quTsfil a)Cdl2? 

of the IL nte bita 0 X 77 ” (3) the term “agent" is used in section 42 (1) 

^ ft. A, .Hw, •- »■ 
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Agent to inclade persons whom 9uch person is in the receipt of any income, profits 
treated as such. or gains Upon whom the Income-tax Officer has caused 

a notice to be served of his intention of treating him as the agent of the non- 
resident person, shall, for all the purposes of this Act, be deemed to be such 
agent : 


Provided that no person shall be deemed to be the agent of a non- 
resident person, unless he has had an opportunity of being heard by the In- 
come-tax Officer as to his liability.” 


The meaning of the term has been intentionally extended for the pur- 
poses of the Act as stated in the section itself and made to include inter alia 
* *any person having any business connection with a non-resident persorr or through 
whom such person is in receipt of any income, profits or gains.” In the present 
case, the Senior Income-tax Officer has determined the assessee the Re- 
mington Typewriter Company (Bombay) Limited, to be the agent of the New 
York company. If the former has any business connection whatever with the 
latter or if it be in receipt of any income, profits or gains through the latter, 
the Senior Income-tax Officer’s action is correct. Hence we will first see whether 
any business connection does or does not exist. What is the Bombay company 
(the assessee) for? It is merely a creation of the New York company for the 
purpose of selling its goods here with a view to earn profit. I cannot think of a 
case in which business connection can be closer. In fact not only has the assessee 
a clear business connection with the non-resident but is identical with it. Hence 
the Senior Income-tax ' Officer has rightly treated the assessee as the agent of 
the New York company. 

16. Not only has the New York company the closest connection with 
the assessee but it is undoubtedly in receipt of income, profits and gains through 
it. The word ‘‘through” in this section 43 of tht Act means “by means of” or 
“by the instrumentality of” and wffiat has already gone before leaves no doubt 
that the non-resident company is in receipt of income, profits and gains by the 
instrumentality of the assessee. 


— 17. To support its contentions, the assessee says ffiat it is not in receipt 

of any income on behalf of the New York company within the meaning of sec- 
tion 40 and so cannot be treated as its agent as per the decision of the Calcutta 
High Court in the case of the Imperial Tobacco Company of India Ltd., v 
The Secretary of State (1). In the first place, this case of the 
Tobacco Go., referred to an assessment under the old Income-tax Act of 19HJ 
(Act VII ot 1918, India). In it the word 'agent' was defined m its 
section 34 but that section was not the same as ^tion 43 in the 
present Act which is under consideration before your t^^^ships. 
very important difference between these two sections m that the 
the additional words “or through whom such person is m the X 

income, profits or gains” which did not find a place m the former. As a s^ 

holder in a company does get his dividend it, the ^ 

words in section 34 of the Act of 1918 deprives the ca« of all its force 

sought to be followed in a case falling under se<mon 43 of the ^ 

the present case has nothing in common with that c^ "I***® 

Company where the question was between a bom, fide shareholder and a com 


(0 1 I.T C 169. 
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pany and not a sham company and another company which created it and which 
was its sole owner. Also the word ‘"agent” is' clearly defined in section 43 of 
the Act and as long as that section does noft at all •refer 'to section 40, it is not 

understood how the latter section can at all come in. These sections 40 and 43 
occur in Chapter V of the Act which deals •with*“Liability in Special Cases.*’ 
There are various kinds of these ""Special Cases.” some of which fall under 
section 40, some under section 41, some under section 42 (1) and some under 
section 42 (2). Section 40 merely lays down that in the case of an agent of 
a non-resident person in receipt of any income, profits or gains on behalf of the 
latter, he is to be charged in place of the latter. It does not at all say that in 
no other ca%e is a non-resident to be charged through an "agent*. On the con- 
trary, tliere is below it, section 42 (1) which deals with cases in which a non- 
resident may not be in receipt of income through an agent. It refers expressly 
to cases of income accruing or arising directly or indirectly through or from 
Ixisiness connection or property in British India and says that in such cases, the 
income is to be charged in the name of the agent of such person and it is 
section 43 which defines what persons are to be treated as agent and that section 
is in no way dependent on section 40. As far as the meaning of the word ""agent” 
is concerned, as it is section 43 which defines it and not section 40, we have 
to look to it (section 43) alone. The incorrectness of the proposition propounded 
on behalf of the assessee can be easily seen from the fact that if only a person in 
receipt of income on behalf of a non-resident is to be treated as his agent, the 
whole of section 43 becomes otiose. What is the use of it at all, if an agent 
IS to be none else but a person in receipt of income on behalf of the non-resident? 
Why drag in at all in section 43 persons employed by the non-resident person as 
also persons having ^ business connection with him etc? With the greatest 
dcfer^ce, I submit therefore that it is quite irrelevant to drag in section 40 in 
this' case when /it has nothing to do with it. Of course, in this particular case, 
(he assessee happens to be in receipt of income on behalf of the New York 
company because the profits which it receives are the profits of the New York 
company and no one else including the 5 per cent extra profit too charged by 
the Senior Income-tax Officer which too is primarily received here as soon as it 
gets the sale price of the typewriters and goods sent by the- New York company. 
However, the Crown does not at all wish to lay any stress on this point as I 
respectfully maintain that, section 40 has nothing to do with this assessment. 


18. Another argument advanced is that as under section 57 (2) of the 
Act, the Principal Officer of a Company has to deduct super-tax in the case of 
a non-resident shareholder, the Legislature did not intend that a company be 
treated as the agent of its shareholder under the Act and that the relation of a 
c^pany and a shareholder was not “business connection.” As stated so often 
above, this is not at all merely a question of a company and a shareholder. It 
IS a question in which a non-resident company is actually doing its business here 
and has for that purpose created a local company which entirely belongs to it 
^d so whatever is done here is under its sole control. Turning to section 57 (2) 
seit, the Legislature has under it really gone much beyond merely making a 
no:®®™* “ shareholder. It has actuaUy required it through its 

reSf before paying a dividend to a non- 

the ® revenue than making 

***' ®®™* non-resident person and 

levying an assessment through him „ ^ ; f. . 
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mg proofs re: income eartied, passing an assessment order, issuing a Demand 
Notice and then collecting the tax due. ^ i^mand 

in advanced is that the term business connection” 

n ec lon 43 m a literal sense does include the relation of buyer and seHer but 

that If section 43 were to be so construed, it would lead to absurd results. In 

this case, It IS not at all a question of the relation of a buyer and seller. Here 

he non-resident is domg here its own business of selling goods manufactured bv 

It through the medium of a company owned by it exclusively. The assessee viai, 

^e bombay Company is not merely a buyer. It is part and parcel of the New 

York company itself and is identical with it. It is not at all an independent 

l>uyer having no connection with the seller. It is identical with th« seller with- 

further I” ^he circumstances, it is no use pursuing this argument 


20. It IS further alleged that “agent” in section 43 should be interpreted 
as having its ordinary meaning or the meaining assigned to it in section 230 (1) 
of the Indian Contract Act. If the word "agent” was used in the ordinary sense 
in the Income-tax Act or had the same meaning as in section 230 (1) of the 
Indian Contract Act, where was the necessity to put in section 43? It is precisely 
because the Legislature has not used the word “agent” either in its ordinary 
sense oi in the sense in which it is used in the Indian Contract Act that it has 
put in section 43 stating clearly what is included in this term. 

21. The case of the Secretary, Board of Revenue, Madras v. The Madras 
Export Company (1) has been also cited by the assessee but it as well as the. 
case of the Imperial Tobacco Company referred to above have nothing to .do 
with this case in which a non-resident company is doing here in British India its 
own business through resident companies created by it and owned solely by it. 

22. It is further argued that the word “property” in section 43 means 
immoveable property only and does not include shares because the word ‘pro- 
perty' as is shown by section 9 means immoveable property. What this means I 
fail to understand. Section 9 does not define the word “property”. It merely 
says that “tax shall be payable by an assessee under the head "property” in 
respect of the bona fide annual value of property consisting of any building or 

lands appurtenant thereto etc ” For the purposes of the Act, ‘taxable 

income’ is divided into six heads and one of these is styled “Property” and 

• under it income from immoveable property is classified but that does not mean 
that wherever the word "property” occurs in the Act, it means immoveable 
property only. Were it so, the exemption allowed to income devoted to charit- 
able or religious purposes under section 4 (3) (t) of the Act would be greatly 
curtailed and confined to income from immoveable property which would be 
most unjust as income from shares and securities is so often devoted to charit- 
able or religious purposes. 

23. It is further argued that in view of the provisions of sections 57 (2) 
and 58 (2), super-tax can only be deducted at source by the Principal Officer or 
be charged direct to the shareholder and cannot be assessed through an ^ent 
under section 43. This is wholly incorrect as section 58 (1) makes sections 42 and 
43 of the Act applicable to super-tax too and section 57 (4) expressl^ays 
down that when super-tax has been deducted at source by a Pnngpal Officer 


(1) 1 I.T.C. 194. 
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under section 57 (2), “credit shall be given therefor in determining the amount 
of tlie tax to be payable by an agent of such a non-resident person under the 
^omstons of sections 42 and 43.” Nothing can be clearer than this to disprove 
th€ arguments advanced on behalf of the assessee. 

24. It IS further alleged that the assessee under its Memorandum of As- 
sociation fs entitled to carry on business of manufacturers and dealers in type- 

Trom The 3"'* 'hat it has actually obtained sup^s 

!mTel ^ Photograph Company and others. This argument loses its force 

entiiely if we merely bear in mind the fact that it is the New York company 

Style ot the Remington Typewriter Company (Bombay) Limited It mi^ht 
make here sorne petty purchases from others in case of need but tlmt mak^to 

oia Cf'^ra. ^rc^. TtTnIng to tkl^^^ofru"^ 

.hat 

.or fu^L Tf - - 

ra^re«,a/a with the .Solicitor to Government, for the Crown, 
sessees. ‘ '' Cayley 6- Co., for the As- 

J UDGMEN'l . 

»riK.r O™,,,,,, , 

the Aincrnaii Coin|)any''j, f„r the years I 92 S 2A ^ call 

fits alleged to have aceVuti or lri'se„ T Z ^ °f P™- 

busiiiess coniieelion with the Itombav Como Company through their 

necion wilh the Remington TZwriSZl- in con- 

I will call “ihe jMadras Company") and the^p"^ • Limited, (whom 

2 ^'cutrerpaST"'" 

Commissioner appclra 't'^haTe'^Zn ba'seTmth^ 

Company and the American Comn^^w ^ ^ Bombay 

well as in law, but that the former separate entities in substance as 

of section 43 by reason of the close busine^^”^ latter within the meaning 

This ^ill be found «>- 

Assistant Commissioner and the latter’® • a ^ ajgument before the 

l-.ition and grounds of appl, m IrXssisUnT’cl^""’’’** ^ ‘^e 

ly27 Exhibit D. This order of the AsrfTZ 28th March 

was not appealed against to the Commissioner could not be and 

nature of thr^gbt ofaZa^^given STeTtio‘°T/ 

™ that the CommisTCer^dfd eaZse hi°s , ^nd it is common 

‘•on 3.1 apart, it is said, from some slig^rcTZc^nTd^' 

3. It would annear tb<»n *u ♦ niade in certain figures 

- A-.«« ..i- r„?— 
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was a mere alias for the American Company, or that in fact its business belonged 
to and was being carried on by the American Company. If there had been any 
such suggestion, then it would surely have occupied a prominent place in the 
grounds of appeal Exhibit D, and the points of argument annexture A, and the 
statement of Mr. Partridge, annexture B to the order of the Assist^t Com- 
missioner, Exhibit E. It would also have been dealt with in the latter’s iude- 
ment. ® 


4. Indeed it is on this basis viz., ithat the two Companies are separate in 
substance and in law, that the three questions of law submitted to us have been 
raised. Accordingly in the first instance I will proceed to deal with the case 
on that footing. That being so, we have fto consider whether the Bombay Com- 
pany has a business connection with the American Company and is consequently 
the agent of the Americaln Company within the meaning of section 43 of the 
Act? And if so, whether the Bombay Company can be -assessed under section 
42 in respect of the ‘'profvts or gains accruing or arising to the” American Com- 
pany .“whether directly or indirectly through or from” that “business con- 
nection.” 


5. For the moment I will assume that the first point should be answered 
in the affirmative. Then the second point raises the same question of construc- 
tion which we had to decide in the Bombay Trust Corporation Ltd., v, Commis- 
sioner of Income-tax, Bombay (1) which was argued immediately before the 
present case, but in which we reserved judgment until we had heard the argu- 
ments in the present case. We have now delivered judgment in the Hongkong 
Corporation case, and have held that sections 40, 42 and 43 of the Act must be 
read together; that section 42 only explains or extends the meaning of profits 
or gains in section 40, as does section 43 of the meaning to be given to the word 
“agent” in section 40 and elsewhere in the Act, but that the necessity imposed 
by section 40 of the agent in question being “in receipt on behalf of” the non- 
resident of the profits chargeable under ithe Act, applies also to section 42. 
Shortly stated then we have held that to make an agent chargeable under section 
42 he must be in receipt of the income in question on behalf of the non-resident. 
That decision applies pf course to the presentt case, the material facts of which 
are briefly as follows: — 


6. On the 19th December 1921 the Bombay Company was incorporated 
in Bombay to take over the Bombay business of the American Company. Its 
memorandum and articles of association are Exhibit B. Then by an agreement 
of the I8th January 1922, Exhibit A, (the American Company agreed to sell to 
the Bombay Company its goodwill in a defined territory (which included Bombay 
and certain other areas) and also its interest in any land in that temtoty, and 
all plant, machinery patents, licenses, stock and utensils and all book debts and 
the benefit of pending contracts, and all cash and other property to wmch the 
American Company was entitled in the said territory. The pur<^se pnee ^2 
able by the Bombay Company was Rs. 6 lacs payable m fully paM shares, '^e 
Bombay Company was also to pay all the debts of the Amenc^Company m the 
said te^^ry and to indemnify the latter against the same. *^6 
to lake effect as 'from the 30th November 1921 and was to be completed not 

later than 30th Januaiy 1922. 



(1) 3 I.T.C. WS. 



THE COMMISSIONER OF INCOME-TAX, BOMBAY 


177 


7. This agreement was duly carried out, and accordingly in substance 
the whole of the share capital of the Bombay Company was allotted to the 
American Company, or its nominees, and it is common ground that that share 
capital is now held by the American Company with the exception of one share 
held by Mr. Haque'a Secretary, and one share held by Mr. F. J. Hull, and one 
share by Mr. C. H. Partridge, who are the two directors of the Bombay Com- 
pany under article 77 of the Articles of Association, Exhibit B. 

8. The Bombay Company has ever since been carrying on business in the 
territory defined by the sale agreement. Its main business is tlie purchase and 
sale of the well-known Remington typewriters. Naturally for this purpose they 
purchase the machines from the manufacturers, the American Company: but 
some other goods required for their business such as typewriter paper they may 
purchase .elsewhere. According to the evidence before the Assistant Commis- 
sioner and in particular the statement of Mr. Partridge, the Bombay Company 
purchases these Remington Typewriters on the same terms on which they are 
sold to dealers in other parts of the world, viz., subject to a trade discount of 
40 per cent, off the catalogue price to the public. There is nothing sinister in a 
discoimt of this nature. It is a common incident of business with manufac- 
turers. Before us counsel for the Bombay Company went one step further, 
and said that in fact the goods purchased are paid for in New York, and that 
delivery is effected there. I do not, however, find that expressly stated by Mr. 
Partridge. It is, however, stated in para 5 of the grounds of appeal Exhibit 
D that the Bombay Company buys at the American Company’s "regular export 

price as fixed for all dealers throughout the world It pays in dollars 

in New York for goods supplied as invoiced and independently of profit or 
loss on resale in India.” 

9. I will now say a word as to the alleged profits for which the Bombay 
Company has been assessed 'as ^gent. The American Company has of course 
received the dividends on the shares it holds in the Bombay Company. Income- 
tax has already been deducted on those dividends, and accordingly no question 
arises as regards the income-tax on those dividends. But what the Crown alleges 
is that apart from its profit by way of dividends in the Bombay Company, a 
manufacturer’s profit, which has been assessed at 5 per cent, has also been made 
by the American Company in respect of the goods sold by it from time to time 
to the Bombay Company. The Crown claims that the Bombay Company as 
agent is liable to be assessed under section 42 in respect of this manufacturer’s 
profit The Crown further claims that the Bombay Company as such agent 
is liable for super-tax not merely on the dividends on the Bombay shares, but 
also in respect of the dividends payable to the American Company in respect of 

its holdings in the Madras and Calcutta Companies. 

% 

10. Taking first the manufacturer’s profit of 5 per cent, Ihe precise 
figure is not disputed. But as regards the liability of the Bombay Company to 
pay it, that is clearly concluded against the Crown by our decision in the Hong- 
kong Corporation case. It was faintly suggested before us that the Bom^y 
(^m^y was in receipt of this manufacturer's profits. But in my judgment 
that is a hopeless contention. A particular purchase price may well include a 
profit to the vendor. But it is the vendor who receives that profit and not the 
purchaser. Consequently I would hold that in the present caSe Hhe Bombay 
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Company was not in receipt on behalf of the American Company of this manu- 
facturer’s profit of 5 per cent, and consequently cannot be assessed under section 
42 of the Act. 

11. As regards the alleged liability of the Bombay Company to super- 
tax in respect of the dividends on the shares of the Madras and Calcutta Com- 
panies, -the case for the assessee is, if possible, even stronger. The Bombay 
Company has had nothing whatever to do directly or indirectly with any divi- 
dends on the shares of the Madras Company or the Calcutta Company. There- 
fore tliey have never been in receipt of them within the meaning of section 40. 
But the present case shows the length to which it is sought by the Crown to 
push the alleged liabilities of a statutory agent under sections 43 and 42. Further, 
as regards super-tax on dividends, it may be pointed out that under the amended 
sections 57 and 58, the proper course is for the appropriate amount to be deduct- 
ed by the principal officer of each Company concerned. This observation applies 
also to the dividends of the Bombay Company. It is true that the American 
Company is not a Company as defined by section 2 (6), and consequently must 
be assessed at an ad valorem rate and not at the Hat rate of one anna payable 
by British Companies. But under the amended sections 57 and 58 the Income- 
tax Officer can call on the principal officer of the Company to deduct at the 
appropriate rate. So the exact rate should cause no difficulty. On the other 
hand the Bombay Company itself cannot be assessed for this deduction. Its 
principal officer is the person liable under sections 57 and 58. Nor in my judg- 
ment can the Bombay Company be made liable under sections 40 and 42, as I 
do not consider that it is in receipt of its dividends ‘'on behalf of” Us share- 
holders. Its duty is to pay these dividends, and not to receive them: and here 
1 would respectfully follow the decision of Mr. Justice Greaves in Imperial 
Tobacco Company of India Limited v. Secretary of State, (1) which I have 
already d^alt with in my judgment in the Hongkong Corporation case. As re- 
gards the actual assessments in the present case we have had them put in 
evidence by consent as Exhibits F and G together with the final notice of as- 
sessment of the 11th March 1927 Exhibit H which contains tabular statements 
clarifying the demands made upon the assessee. 

12. On the basis then of the case before the Assistant Commissioner, I 
would hold that the questions submitted to us should in substance be answered in 
favour of the assessee and against the contentions of the Crown. Indeed apart 
from the questions of construction .of sections 40, 42 and 43 dealt with in the 
Hongkong Corporation case, counsel for the Crown was prepared to concede that 
the assessments could not be supported except on a totally different ground 
which I will now deal with. This was that the Bombay Company was a sham 
Company, and a mere alias for the American Company, and that amongst offier 
things the sale effected by the agreement Exhibit A was a fictitious transaction, 
and that in reality the American Company was carrying on its own business in 
the name of the Bombay Company, and that the Bombay Company was really 
a trustee of all its assets for the American Company. Counsel further claimed 
that these were findings of fact by the Commissioner, which were binding on 
us, and that on those findings the points of law submitted to us really did not 
arise or at any rate must be answered in favour of the Crown. 


(1) I I.T.C. 109. 
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13 Turning to the case submitted to us, it will be found that para 2 
is headed "Facts of the case,” and then follow certain statements m paras 2,^ . 
4 and 5. Para 6 purports to state the findings of the Income-tax Officer, an 
para 7 the findings of the Assistant Commissioner on appeal to h,m. Para y 
Ltes the questions of law which the assessee wants to be deeded, and then 
follows in paras 11 to 25 the opinion of the Commissioner as required by section 


66 (2) of the Act. . . 

14. Now undoubtedly in the opinion expressed by the Commissioner m 
paras 11 to 25, there are many statements made which if accurate would tend to 
bear out the contentions of Counsel for the Crown. But whether those state- 
ments can be supported in law having: regard to the warning given by Lord |ustice 
Younger in Inland Revenue Commissioners v. Sansom, (1) and to the genera 
propositions of law which we referred to in Commissioner of Jneo^ne-iax, 
Bombay v. Sir Dinshaw Petit (2) I very much doubt. But the opinion of the 
Commissioner however useful to us is not binding on us. It is the statement ot 
facts in paras 2 to 8 with which we are more directly concerned. Now it would 
have been preferable if the Commissioner had stated specifically what facts 
wer’ admitted or proved, as is usually done in cases stated ny the Tncomc-ta.v 
Commissioners in England. We have already objected in other cases to^ mere 
quotations of the submissions made by one side or the other. Anv one nariy 
may submit anything. We want to have a definite finding whether thar submis- 
sion is correct having regard to the contentions of the other party. 


15. Accordingly I would take exception to the manner in which para 4 
is stated. This Court does not want allegations. And in any event it is no 
allegation of the assessee that “goods” are “sent to it for sale.” This might 
imply that the goods were forwarded to it for sale as a commission agent, where- 
as the case for the assessee is that it buys outright in New York like other 
dealers, and that thereafter the American Company is not concerned in any 
way with the goods. 

16. So, too, the statement in para 7 that the Assistant Commissioner 
was of opinion that “as a matter of fact the two (Companies) were identically 
the same” is inaccurate. The nearest approach to that statement is the fol- 
lowing finding by the Assistant Commissioner, vis., “It is hardly conceivable 
that there could be really a closer business connection than this between a non- 
resident and a resident. In fact they are hardly divisible, and the assessing 
officer as he has himself remarked could equally well have framed his assess- 
ment under section 42 (2).” The Assistant Commissioner was here discus- 
sing the applicability of section 43, and not whether the sale Exhibit A was 
fictitious. 


17. Turning next to para 6, the Commissioner does not anne.x the on- 
ginal findings and order of the Income-tax Officer but says the latter found 
‘that the whole of the Indian business in reality belonged to the New York 
Company," and that that Officer "took it that the purchase price at wTiich the 
local companies were made to purchase the Remington goods from the New 
York Company was fictitious and not the actual cost to it.” As the Commis- 
sioner has referred to this alleged finding of the Income-tax Officer, we thought 
it proper to call for it. This was objected to by the Crown but it was eventually 


(1) 8 Tax Cas. 20; (1921) 2 K.B. 492. 

(2) 2 I.T.C. 2S5. 
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T T ^ d.rechons, and on production the document in question showed 
hat the Income-tax Officer arrived at no ^clt finding. On ffie contrary he 
found that these transactions appear perfectly straight-forward.” ^ 

had hi®’ i Income-tax Officer 

had been tha the Bombay Company was a fictitious Company, and that the 

S th^^A ^ t !’»''<= found a place in the appeal 

to the Assistant Commissioner. Further, it would seem certain that the 

Company would have raised a point of law for our decision as to 
whether there was evidence which would entitle the income-tax authorities in 
taW' to arrive at the conclusion that the agreement and transfers effected by 
h-xhibit A were fictitious, and that the Bombay Company was a mere dummy. 

19. As to how the Commissioner has been led into making these erro- 
neous statements as to the. findings of the Income-tax Officer and the Assis- 
tant Commissioner I do not know. But one difficulty they have caused me is 
m considering whether we ought under section 66 (4) to send the case back 
for restatement. In considenng this I have also to consider the statement made 
by the Commissioner in para S, viz. ‘‘.All these purchase and sale agreements 
in *ealit)' appear to be mere paper transactions, the purchaser and seller bein? 
one and the same party, vh., the New York Company which always was and 
continued to be the sole owner of the total Indian business whether under the 

(^tginal Remington Typewriter Company (England) Limited or 
tne All India Company or the three Companies in all in existence.” 


20. Now the case submitted to us has to be taken along with its Ex- 
hibits and annextures, and doing that I am unable to say under section 66 (4) 
that the statements in /the case as a whole are insufficient to enable the Court 
to determine the questions submitted to it. The only real difficulty is caused by 
the Commissioner s allegations as to the Bombay Company being a fictitious 
Company. If once those allegations are put on one side, then though in certain 
particulars the facts might have been better stated they are sufficiently stated 
for us to dispose of the specific questions asked. 


21. This leads one to the consideration of what is the position of the 
Commissioner when he states a case under section 66 (2). In the first instance 
it was urged strongly by counsel for the Crown that the facts of the case which 
are binding on this Court are those found by the Assistant Commissioner; that 
the Commissioner has no power to alter them apart from his power of review 
under section 33 which was not exercised in the present case ; that the Com- 
missioner was not hearing any appeal, and that consequently his functions were 
confined to stating a case as required by the assessee under section 66 (2), 
and therefore neither he nor the Court had any power to interfere with the 
findings of fact already arrived at by the Assistant Commissioner. 

22. Thereupon counsel for the assessee pointed -out that the findings of 
the Assistant Commissioner to which I have already alluded were all in favour 
of tlie assessee on this particular point and not against him. Finding on re- 
ference to Exhibit E that this was the fact, counsel for the Crown then proceed- 
ed to shift his position entirely, and to argue exactly the contrary to what he 
had previously urged as being the true construction of the Act and the true 
procedure. This further argument was to the effect that the Commissioner 
could state what he liked, and that whatever he stated we must accept as 
being the fact irrespective of the truth. Alternatively, counsel asked that the 
case should go back- to the Commissioner, under section 66 (4) and that the 
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Commissioner might be at liberty to review the case under section 33, and 
thereby raise the point as to whether tlie Bombay Company was a fictitious 
Company. 

23. I will say nothing as to the propriety of counsel for the Crown thus 
advancing two quite inconsistent arguments on the construction of a taxing 
Act and the proper procedure thereunder according as it might suit the cxigen- 
ejes of the particular case before the Court. But dealing with the alternative 
argument advanced, I think in law the Commissioner has no power to mis- 
state a case as was the effect of the argument presented to us. His power and 
his duty is to state a case, and that means that he must state the relevant 
facts which have been proved or admitted before the Assistant ^Commissioner, 
apart from any limited right of appeal under section 32, or any review by the 
Commissioner himself under section 33, or to any rectification of a mistake 
under section 35. 

24. Applying then that principle, I think that the Commissioner had no 
power to make the mis-statements which in the view I hold he did make. The 
Bombay Company was not charged before the Assistant Commissioner with 
being a fictitious Company and the transfer to it a sham. In the events 
which happened the case for both parties was closed at the termination of the 
proceedings before the Assistant Commissioner and it would be most unfair to 
allow the Commissioner to start an entirely new case against the Bombay Com- 
pany without even giving it an opportunity of being heard on that point. Indeed 
even if he had exercised his powers of review— which in fact he did not do- 
it would have been obligatory on him under section 33 to give the assessee a 
reasonable opportunity of being heard. Apparently from para 13 of the refer- 
ence the^ Commissioner was prepared to review the assessed qUantum of manu- 
facturer's profits vl 2 ., 5 per cent, but he did not do so as tiiis figure was not 
disputed by the Bombay Company. But he says nothing about reviewing the 

Assistant Commissioners other findings, and admittedly there was no such 
review. 

25. In the present case, therefore, I think we can see clearly what was 
the true position before the Assistant Commissioner, and that we can accordingly 
reject the additional and erroneous materials which the Commissioner has stated 
and that there is no real necessity to send the case back to him for formal cor- 
recuon in this respect. I should have arrived at this conclusion irrespective of 
die judgment of the Income-tax Officer Exhibit XX which we admitted in evi- 
dence, for quite apart from Exhibit XX, I should clearly infer from the pro- 
ceedings before the Assistant Commissioner that no such point could h^ave 
been raised before the latter’s subordinate officer. But out of abundant cau- 
■oa It seemed to me that we were entitled to look at this document seeing that 
the Commissioner himself had referred to it. and if one does look at itf.then 
the inference I should otherwise have drawn is abundantly justified. 

Whethef ;he°R “’n ^ unnecessary to decide 

wheffier the Bombay Company was the agent of the American Company with- 
in the meaning of section 43 of the Act. But as the point has been arXd 

Mtribme? t H°5'e''°ng Corporation case as to the meaning to be 

fied i 1 in section 43. But I ^ satis- 

fied that m the present case the Bombay Company did have a busies X 

nection with the American Company within the meaning-of that section. The 
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American Company was its vendor and promoter, and held substantially all its 
share capital. The Bombay Company traded in the machines of the American 
Company, and bought them from the American Company, and enjoyed the use 
of the trade name “Remington”. Moreover, the purchase of the goodwill would 
prevent the American Company from canvassing the old customers within the 
area in question. 

27. .A.ccordinglv I need not consider the precise meaning of the words 
in section 43 “through whom s^ich person is in the receipt of profits.” Here 
the American Company as shareholder was in receipt of the dividends paid by 
the Bombay Company, and the case therefore is somewhat stronger for the 
Crown than the Hongkong case where the relations between the parties were 
those of mere debtor and creditor. 


28. As regards the request which is now made by Counsel for the Crown 
that the Commissioner should be given an opportunity’ of exercising his powers 
of review under section 33. our powers under this Act are limited, and holding, 
as we do. that we are in a position to decide the questions submitted to us with* 
out referring the case back under section 66 (4) we propose to answer them 
accordingly. 

29. Turning to those questions, Nos. 1 and 2 seem to me to be too 
widely expressed for the necessities of the present case. I would accordingly 
answer them in a more limited way, as follows viz., Questions 1 and 2. The 
Bombay Company, though an agent of the American Company within the 
meaning of section 43 of the Act, cannot be assessed to income-tax or super- 
tax under section 42 (1) of the Act or otherwise in respect of any profits made 
by the American Company on the sale of its goods to the Bombay Company 
inasmuch as the Bombay^ Company' was not in receipt on behalf of the American 
Company of the profits in question, as is requisite under section 40. For simi- 
lar reasons the Bombay Company is not liable to be assessed to super-tax upon 
dividends paid to the American Company by the Calcutta Company or the 
Madras Company: nor upon ‘dividends on its own shares paid by it to the 
American Company. Super-tax upon dividends in the Bombay Company can 
be recovered by' deduction by' the Principal Officer of the Bombay Company under 
sections 57 and 58 of the Act. 


Question 3. Yes. 

30. As regards costs, I would direct that the costs of the Bomb^ 

I)any be paid by the Commissioner to be taxed by the Taxing Officer, Origma 

Side, as on the Original Side scale. u t 

KEMP T ’—This is a reference under section 66 (2) of the Indian 
Income-tax Act XI of 1922 at the instance of the Remington Typewriter Com- 
pany (Bombay) Limited, whom I shall call Remington ( 4 , f i r 
misLner regarded the facts as involving the interpretation of sectmns 42 (1) 

and 43 of the Act. The reference arises out of " 

super-tax of Remington (Bombay) for the years 19 hereafter call 

of the Remington Typewriter Company of New York whom I shall hereafter call 

the New York Company or Remington (New York). romhaav 

It appears that the original Remington Typewr ter Cmt^^^^^ 
was an English. Company which sold its Indian to the 

Remington Typewriter (^mpany (In '») "o' ^ having its register- 

ed under the Indian Companies Act, 1913, an g 
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ed office at Calcutta. In his reference the Commissioner states that the 
Remington Typewriter Company (India) Limited came into existence in 1914 
and allotted, as the purchase price to the English Company, 9,996 out of its 
10,000 shares of Rs. 10 each to the New York Company as nominee of the 
English Company. The Indian Company carried on its business in India un- 
til the 12th of December 1921 when it sold its Bombay and Madras businesses 
to the New York Company which in its turn on the 18th of January' 1922 sold 
the Bombay and Madras businesses to the Remington Typewriter (Bombay) 
Limited and the Remington Typewriter Company (Madras) Limited respec- 
tively. It thus appears that the Bombay business was done by Remington 
(Bombay), the Madras business by the Remington (Madras)'and the business 
of the rest of India by Remington (India). 

The reference relates to the assessment of the New York Company through 
its alleged agents Remington (Bomba)') to income-tax and super-tax in respect 
of the dividends received by it through the three subsidiary Indian Companies 
and in respect of profits assessed at S per cent on the sales of Remington type- 
writers by the New York Company to the subsidiary companies. I refer to 
Remington (Bombay), Remington (Madras) and Remington (India) as the 
subsidiaiy Companies. Taking the agreement with Remington (Bombay) as 
typical of the agreement with Remington (Madras) whilst it appears that the 
goodwill of the New York Company in these Presidencies was sold to the 
respective subsidiary companies, there was, according to the assessee, no obliga- 
tion on the New York Company not to supply Remington typewriters to other 
purchasers in those Presidencies. But however this may be, the practice was 
for Remington (Bombay> to purchase the typewriters from the New York Com- 
pany at the usual wholesale price which was 40 per cent, below the catalogue 
price. Remington (Bombay) retaining any profit from sales within the territory 
within which it traded. It is only necessary to add that of the 60,000 shares of 
Rs. 10 each constituting the capital of Remington (Bombay) the New York 
Company under the agreement with it holds all the shares except three. One 
^ these three shareholders is the Managing Director of all the three subsidiary 
^mpanies, another is alleged to be liis Secretary and the third is the local 
Manager. Similarly with regard to the other subsidiary Companies the same 
ffiree persons hold three shares only, the remaining shares in those Companies 
being held by the New York Company. 

New (Bombay) has been taxed on all the dividends received by the 

^ ^ Company and at 5 per cent fixed by the Income-tax Officer as the 
profit on sales to the subsidiary companies by the New York Comnanx a 

S ^ assessment to the. Assistant Commissioner contLdins 

that there was no business connection” between it and the New York Com- 

case for the opinion of the Hieh Court Tix<» ^ state a 

been of opinion on the facts thaf N.: The Commissioner appears to have 

(Bombay) were identical Th* Company and the Remington 
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It was not present to the mind of the Commissioner that if Remington 
(Bombay) and the New York Company were identical the case would not be 
one under section 42 ( 1 ) and section 43 and in that view the questions submitted 
for o<ur opinion would be merely a matter of academic interest and not questions 
arising on the facts as found by the Assistant Commissioner. But by accepting 
the position adopted by the Assistant Commissioner and referring questions under 
sections 42 (1) and 43 for our opinion, I take it that the Commissioner endorsed 
the Assistant Commissioner’s view that the case was one which should be dealt 
with on tlie assumption that Remington (Bombay) was the. agent of the Ne^ 
\ork Company' and not the New York Company itself. 

Now as I read section 40 of the Act, an agent in receipt of income on 
behalf of the non-resident can only be assessed in respect of such income as he 
receives on behalf of his principal. Therefore, in no case could Remington 
(Bombay) be treated under section 40 as assessee for the dividends received by 
the New York Company from the two other subsidiary Companies. Further- 
more, in any event, although credit has been given in the assessments to super- 
tax for Rs. 50,000 on all the dividends received from the three subsi- 
diary Companies, Remington (Bombay) claims — I think rightly — that if 
it is to be assessed for all the dividends of the three subsidiary Companies 
credit should be given for Rs. 50,000 in respect of the dividends from each of 
the three subsidiary Companies,. The super-tax is on a sliding scale because 
by section 2 (6) of the Act the New York Company is a foreign company which 
has not obtained an order from the Central Board of Revenue under that clause. 
The flat rate of super-tax does not therefore apply to it. 

But the relation between a Company and its shareholder is not a business 
connection under sections 42 ( 1 ) or 43 of the Act. Provisidn is made in the 
Act for deckicting tax on dividends at the source. Furthermore, it was held by 
the majority of the Court in the case of Imperial Tobacco Company of India 
Limited v. The Secretary of State for India, (1) that the Company in that case 
could not be considered as an agent in receipt of dividends on behalf of one 
of its shareholders and with this opinion I respectfully agree. If the addition 

of the words “or through whom such persons or gains" in section 

43 was intended to indicate the statutory agent as the source of the income to 
the _ non-resident that should have been clearly indicated. As to the dividends, 
therefore, I fail to see how Remington (Bombay) can be assessed under sections 
42 (1) and 43 of the Act. 

So far as sections 42 (1) and 43 are concerned it is necessary to decide 
first of all whether there is a “business connection" between the New York 
Company and Remington (Bombay). I am of opinion that in the ordinary 
meaning to be given to those words there is such a connection in this case. 
The New York Company owns all the shares in Remington (Bombay) ^cept 
three and those are held^by the Managing Director of all tlie three subsidiary 
Companies, his Secretary and the local Manager of Remingfton (Bombay). The 
position of the New York Company with regard to the other subsidiary Com- 
panies is similar. There is thus one control through one person as the Manag- 
ing Director of all the subsidiary Companies, The New York Company own 
practically all the shades in the subsidiary Companies and the course of business 
has been for, the New York Company to supply the typewriters at wholesale 


(1) 1 I.T.C. 169. 
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prices to the subsidiary Companies; t.e., they have provided a market, by the 
c^reation of subsidiarv companies for the sale of their typewriters. Such profits 
as the subsidiary Companies make on selling these typewriters locally come back 
to the New York Company in the form of dividends. The agreement between 
the New York Company and Remington (Bombay) is signed for both the 
vendors and the purchasers by the Managing Director Mr. Hoill. I have no 
doubt in my maud that the circumstances here show a “business connection” 
between the New York Company and Remington (Bombay). 

What then is the liability to tax of the assessee in respect of the income 
accruing due to the New York Company in British India? Under section 42 (_1) 
profits or gains accruing to a non-resident from a business connection in British 
India are income arising in British India and the section goes 
on to state that in respect of them the “ agent” is assessable. The 

argument turns round the question whether tlie agent here means 
an agent in receipt of the income on behalf of the non-resident as in 

section 40. It seems difficult to believe that whilst the Legislature intended that 
income accruing to a non-resident in British India should under section 40 rendei 
his agent in receipt of it on his behalf liable to be assessed in respect of it, it 
should at the sameTime provide another assessee who is the agent but not in 

receipt of the non-resident’s income on his behalf, where such income consisted 

of the profits or gains through a business connection of the ^on-resident in 
British India. In both cases the income accrues in British India and it is difficult 
to see why the fact of a business connection should require a wider definition of 
agent. Mr. Taraporewala contends that tliere may be agents who aie not in re- 
ceipt of the income on behalf of. the non-resident c.g., where the income from 
the business connection is remitted direct and the intention of the Legislature 
was to assess such an agent under section 42 (1) on behalf of a non-resident 
in respect of the profits or gains accruing through the business connection in 
India. Further that section .43 extends the meaning of such agents. In the 
alternative he suggests that if this be not so, but sections 40 and 43 must be 
read together then section 43 <nay not refer to the agent in section 42 (1) but 
to the agent in section 40 who is- in receipt of income on the non-resident s behalf 
and, in any case, therefore, the hgent mentioned in section 42 (1) need not be 
in receipt of the profits or gains on behalf of the non-resident. In other words 
sections 42 (1) and 43 should be read together but if sections 40 and 43 are to 
be r^d together, then section 42 (1) should be read by itself. The opinion of 
the majority of the learned Judges in Imperial Tobacco Co, v. Secretary of 
State (1). was to the effect that sections 40 and 43 should be read together. 

I am of opinion that the agent mentioned in section 42 (1) must be 
intended to be the agent in receipt of income on behalf of the non-resident 
arising from the business connection. Such agent would be the person whom 
the Legislature would naturally regard as the assessee as the income would 
come to him on behalf of his principal. To hold other\vise would work an 
injustice because if he were an agent in the business connection on behalf of the 
non-resident and by the terms of his agency were not to receive tlie profits or 
gains arising from the business connection but they were to be received by some- 
body else, he would have no control whatever over the destination of svich 

profits or gains and the proper person seems to be the person who is in the 

* 

(1) I I.T.C. 169. 
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proper legal possession as agent of such profits or gains. It seems to be the 
only way in which these tliree sections can be read consistently. Section 43 if 
covering the case of an agent who is not in receipt of the income on behalf of the 
non-resident would enable the Commissioner to treat as agent of the non-resident 
any subordinate employee of the non-resident who might have no control what- 
ever over the income arising in British India. Before I am prepared to place 
&uch an interpretation on that section I wish to be satisfied in clear and un- 
mistakable terms that -such was the intention of the Legislature and in my 
opinion such a clear indication of its intention is not to be col- 
lected from the wording of those sections. Section 40 merely says income 
in British India of which the agent is in receipt on the non-resident’s behalf ren- 
ders the agent liable to assessment. Section 42 (1) states that profits and gains 
from the business connection are income accruing in British India. Therefore, 
if an agent of the non-resident is in receipt of it on his behalf such an agent is 
under section 40 assessable to tax in respect of it. Section 43 merely extends 
the meaning of the word agent without dispensing with the necessity of such 
statutory agent being in receipt of the income on the non-resident’s behalf, Mr. 
'j'araporewala for the Crown considers that every case referred to in section 43 
is a case of a real agent. That may or may not be so. But it is noticeable that 
the section intends to designate as agents persons wiio might be such in law but 
would not in common parlance be known as such, as for example employees in 
llu office. 1 am of opinion that sections 4U and 43 must be read together and 
that section 43, especially referring to the business connection mentioned in 
section 12 (1) inierentially gives to the meaning of "agent” in section 42 (1) 
an agent in receipt of income on behalf of the non-resident. 

Wiietlier the typewriters purchased by Remington (Bombay) are deli- 
verable F.O.B. New York or not, 1 think that having regard to the business 
connection subsisting between the New York Company and Kemmlgmn (Bom- 
bay) the profits and gains to the New York Company arise froin Uns business 
connection. But I do not see how Remington (Bombay) could be legaidcd as 
the agent in receipt of profits and gains accruing from the business connec- 
tion between the Nexy York Company and the subsidiao’ Companies othei than 
Remington ( Bombay). It would be absurd to Iiold that Uie non-icsidents age 
in one business connection should be for that reason assessed as liis agent m 
another business connection. The view that the agent must be m rece.p o 

on . I ^o I ^ 

receipt ‘orlnytnc'nmc, profits or gains” added in 

, 1 .,r,.,.ed that the words in section 43 ■•through whom such 

person isTth^ receipt of any "ay^tt’ p^^^at New 

proh-.s received ^ ,;fi;;i^;;;\ 3 tnre^h say so in clear terms and in my 

but It tins he so I thinU the g therefore, be so 

to the questions submitted. 
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[247] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Sir Murray Coutts Trotter, Kt.. Chief Justice. Mr. Justice Ramc- 
sam, Mr. Justice IVallacc, Mr, Justice Beasley aud Mr. Justice Thiruvcnkata 
Achariyar. 


[20th March, 1928.] 

A.L.S.P.L. Subramanian Chettiar and A.R.S.S.P. 
Subramanian Chetliar 

A.L.S.P.P.L. Subramanian Chettiar, A.R.S.S.P. 
Subramanian Chettiar and P.S.A.R, Lakshmanan 
Chettiar 


V. 


Assessees in Referred 
Case No. 21 of 1926. 


Assessees (n Referred 
Case No. 22 of \926.* 


The Commissioner of Income-tax, Madras .. J^eferring Officer. 

Income-tax Act {XI of 1922), .Sec. 10 (2) {Hi)— Loans by partner to 
partnership beyond the initial subscribed capital — Stipulation in partnership deed 
for interest thereon — Moneys borrowed used for capital expenditure — Interest 
paid to lending partner — If deductable in the assessment of partnership profits. 

Where a partner as such lends to the partnership beyond the initial sub- 
scribed capital, sums of money under a clause in the partnership deed stipulating 
for payment of interest thereon at an agreed rate and the sums so borrowed were 
used for capital expenditure, the interest paid to him by the pa^nership must be 

deducted under Sec. 10 (2) (iu) of the Income-tax Act in assessing the profits 
of the partnership. o t j 

Cases [Referred Cases Nos. 21 and 22 of 1926] staled under section 66 
(3) of the Indian Income-tax Act, (XI of 1922) by the Commissioner of Income- 
tax, Madras, for the opinion of the High Court in compliance with an order of 
the High Court, dated 24-8 -1926. 


CASE. [R.C. 21 of 1926]. 

In pursuance of the order quoted above I have the lionoiir to refer the 

following case for the opinion of the High Court under section 66 (3) of the 
Indian income-tax Act. 1922. ^ ^ 

and a\ -A-L.S.P.P.L Subramanian Chettiar 

and A.R.S.S.P. Subramanian Chettiar of Devakottai. From the vear lOm 

the senior partner ATSPPt cu cs>s is ks. zi,uuu, of which 

Chett-’^^b '’f otht“er A R s‘s 

Chettiar has subscribed Rs 5 250 as hU lUfK u ■ Subramanian 
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standing to the credit of each of the partners in the partnership accounts, interest 
at certain stipulated rates should he charged. 

3. For the assessment of the year 1925-26 based on the accounts of 
1924-25 the petitioners were called upon by the Tnco.-iie-iax; Ofllcer. Erode to 
make a return of their income under section 22 ( 2 ) of the Income-tax Act. 
They returned a profit of Rs. 26.166 from business. 7'be Income-tax Officer 
called on them under section 23 (3) of the Act to adduce evidence in support of 
their return. They produced their accounts which were examined liy the Income- 
tax Officer. The Income-tax Officer noticed that in arriving at the income 
shown in their return the petitioners had deducted certain inadmissible charges 
and the interest paid to the partners on their advances to the firm amounting Ic 
Rs. 40,835 as under: — 

* 

Rs. 

A.L.S.P.P.L. Subramanian Chettiar 40,757 

A.R.S..S.P. .Subramanian Chettiar .. .. 78 


The Income-tax Officer found that the S‘ums on which this interest 
was paid were advances of capital made by the partners for conducting and deve- 
loping the business. He declined to admit the interest paid to the partners as a 
deduction from the profits of the firm on the grotind that it represented a part 
of the profits of the partnership distributed 'to partners. He determined their 
total and taxable income to be Rs. 67,722 and charged income-tax and super-tax 
on this amount. 

4. The petitioners appealed to the Assistant Commissioner and contended 
that a sum of Rs. .39,854 shown in the accounts as interest paid to the Madras 
shop of the senior partner A.L.S.P.P.L. Subramanian Chettiar should be 
allowed as a deduction in computing the profits of the partnership. The Assis- 
tant Commissioner called for and examined the accounts of the partneiship. 
The sum of Rs. 4,01.251 standing to the credit of the Madras shop was made up 

thus: — 

Rs. 


(1) 

( 2 ) 

(3) 

(4) 

( 5 ) 


By transfer from an old account of the business adjusted 
in 1919. This presumably represents previous years’ 

profits • • • • 

By share of profit in No. 2 account of the business 

adjusted in 1921 •• •• *■ 

By share of profit in a partnership at Coimbatore adjusted 

in 1921 ' * . ' * 

By transfer from Thavanai account of A.R.S.S.P. Firm, 

Naniakkal adjusted on 12—4—1924 . . 

By interest on the above sums up to 12^1 


1,45,145 

84,680 

1.341 

73,890 

1.71.195 


Total 


4.76,251 


Deduct amount transferred to current account in February 

1924 

Total 


75,000 

4,01.251 
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The bulk of the working capital of the partnership was* put in by the 
partners. On the evidence before him, the Assistant Commissioner found that 
the subscribed capital of Rs. 21,000 was merely nominal, that there was an im- 
plied agreement between the partners, as suggested by the partnership deed 
that additional capital should be invested by the partners and that the large 
amounts which stood to the credit of the senior partner represented such advan- 
ces of capital. In the light of this finding he was of opinion that the ‘interest’ 
paid to the partner, on these advances of capital was merely an assignment to him 
of a part of the net profits and that the provision in the partnership deed for such 
assignment made no difference to its character. He therefore upheld the Income- 
tax Officer’s order disallowing the interest of Rs. 39,854 paid to the senior 
partner. He, however, made certain other allowances and reduced the taxable 

income of the firm to Rs. 66,001. A copy of his order is appended, Exhibit 
R.* 


petitioners then applied to the Commissioner under section 66 
(2) of the Income-tax Act and required him to state a case to the High Court 
on the question of the admissibility of the interest paid to the senior partner 
as a deduction in computing the profits of the firm. My predecessor Mr. 
Strathie held the view that interest paid to a partner could be allowed as a 
deduction only when it was proved that the partner had made a bona fide legal 
loan to the firm and that the question whether there has been an advance of 
capital to a firm by one of its partners, or a bona fide borrowing of money by 

partner was one of fact in each case. This view is support- 

n rT c‘-" High Court in /„ the matter of the Lata Mai 

(1). It was also adopted by their Lordships the 
annheaHon^’ Knshnan and Mr. Justice Beasley in deciding three 

thifevnrr ■ r Income-tax Act last year. It was in view of 

cference to the High Court (Referred Case No. 16 of 1925) on a similar 
question subsequently withdrew it with the consent of the party, M.A R N 
Ramanathan Chetty, and by leave of the Court. In the present case Mr. 

examinatif^of Jh' f Assistant Commissioner on an 

exammahon of the partnership accounts that the sums advanced by the partner 

Chettiar were advances of capital and, as he 

the decision of the High Court. A copy of his order is appended. Exhibit C* 

application under section 66 (3) of the Income-tax Act I have 
been directed to refer the following question for the decision of the High Court. 

shin of w'htrhT" subscribed capital lends to the partner- 

staging that in respecrof"rt,Ts loan^he " *1"” 

t • « • oi tnis lo&n Ii6 is to receive intpreQf frr^tvi a. 

•Not printed. 

(I) I I.T.C. 266. 
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therefore cannot- get the benefit of section 48 of the Income-tax Act. i.c., the 
assessment is not being made ultimately on them as individuals as it would be 
under the English Income-tax Law. but on the firm as such. The firm must pay 
the tax and the partner cannot get a rebate even though his personal rate of 
tax may be lower than that applicable to the income of the firm. Mr. A.L.S.P.P.L. 
Subramanian Chettiar suffered a loss in his business during the year of account. 
If the sum now in question z'ic., Rs. 39.8.''4 be eliminated from the firm’s assess- 
able income, the tax payable b}’ the partnership in which he is a partner will 
be considerably reduced ; he will not. however, pay tax in his individual assess- 
ment on the whole sum of Rs. 39.854 which he is said to have received as in- 
terest because a portion of this sum will have to be set off against his business 
losses i.e., if this Rs. 39.854 is assessed in the hands of the firm the Crown will 
secure considerably more tax than would result from an assessment of the same 
sum as part of the income of the individual partner. This may appear inequit- 
able. but it has to be remembered that members of unregistered firms enjoy 
certain advantages c.q., a meml>er of several unregistered firms “suffers” .tax 
indirectly on his share of each firm’s income only at the rates applicable to the 
income earned bv such firms and not at the rate applicable to his individual total 
income (which includes his share of income of the various firms), though the 
latter rate may be higher. He may also benefit by the proviso to section 55 (as 
the senior partner of the firm in question has benefited in his individual assess- 
ment) under which if the firm has paid super-tax his share of its income is not 
taken into account in determining his individual income liable to super-tax. There 
is nothing whatever to prevent any firm from applying for and securing registra- 
tion under section 2 (14) of the Income-tax Act and the rules framed there- 
under, if. as in the present case, it is constituted under a partnership deed speci- 
fying the partners’ shares. The fact that there are. numerous unregistered firms 
indicates that if they lose in some ways they stand to gain in others and that the 
advantage of remaining unregistered appears to them to outweigh its disadvant- 


ages. 

8. Regarding the form of the question before their Lordships I venture to 
submit that the use of the words “fends” and “loan” places me in a difficulty. 
I would answer the question as it stands in the affirmative, but would add that 
that answer cannot benefit the petitioners because in this case there has been 
no lending, but only the usual advance of capital by a partner. The petitioners 
case appears to be based on the maxim that “a partner in a fiim can have 
capacity, that of a creditor of the firm as well as that of a partner in it . I 
do not wish to dispute the truth of this maxim. I agree that a partner may be 
invested with this “dual capacity” if, for instance, he has lent a definite sum of 
money to the firm on a formal document, or if the profits of the fiim remain 
undistributed temporarily and if it is the practice of the firm to pay interest in 
such a -case. But I emphatically deny that there are any 
present case to justify the view that the petitioner was 

respect of the sum of Rs. 4,01.251 standing to his credit in the books, even 
though part of his profit from the partnership may have taken the shape of 
interLt L this sum. The sum in question was not deposited ^ 

reasons unconnected with the business. . It remained invested for atout 6 ye^ 
obviously because the business required it, the subscribed capital of Rs. 
being wholly insufficient. The fact that interest was charged on this surplus 
capital” in the accounts is no proof that it was a loan. It is no uncommon thing 
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for a merchant trading on his own account, and not in partnership, to charge 
interest on liis own invested capital as a business expense in the accounts, and 
to reckon as his business profit only tlie surplus remaining after this deduction 
has been made. The petitioners’ manner of keeping their accounts is merely 
an adaptation of this practice to the requirements of a partnership. 

9. My opinion therefore is that the petitioners arc not entitled to a 
deduction of the interest paid to the partner on his advances of capital and that 
the question propounded by them does not arise out of the facts of the case. 

EXHIBIT A. - 


Translation of Partnership Deed of Messrs. A. L. S. P. P. L. Suhrarnaman 
Clicltiar, Bankers, Tiruppur. 

Partnership, dated 29th July 1921, between iVlessrs. A.T.S.P.P.L. Sub- 

ranianian Chettiar and A.R.S.S.P. Subramaniam Chettiar of Devakottai reci- 
teth as follows: — 


In the joint business started on 22nd Avani Sarvari (1900-1) between 
ourselves and some others at Tiruppur and at Palladam as a branch thereafter, 
under the Vilasam A L.S.P. P.L. from 29th Chitrai Sidharthi onwards, we two 
cany on business m the said two places and under the same vilasam, with a share 

Tnd 1 S A.L.S.P.P.L. Subramanian Chettiar. 

and Rs. 5,230 being the I|4th share of A.R.S.S.P. Subramanian Chettiar 

totalling Rs. 21, TO being the share capital of the firm, we hereby agree after 

deducting expenditure to enjoy any profit or loss that may accrue, according to 
the proportion of shares held by us. aceoiaing to 

For the said business interest will be charged at the ciut,...! ,-,i. n a 
by the Madras Chettis on their 6 months loans agai:, t IZu'd' tn o^H 
1st party s Madras , shop Thavanai account, and 0 “ alunt sLm 

Tliavanai account and for his Devakottai shop current accoum at ? 
charged by the Madras Chetti Pillais on their 6 months Thava^a account T 
we have now been legally advised that a document should be dmvn L wh^r ! 
lo the above parluership business, we hereby draw ui> this dp.-d * ^^spect 

we have already arrived at between ourselv's^hf o"^: 


CASE. [R.C. 22 of 1926.] 

In pursuance of the order quoted above I lnv»a fi, . i 
foHowing case to the High Court under section 66 (3) of 

Subrai^nillT ChS^Tk's!;^ A-L.S.P.P.L. 

Lakshmanan Chettiar. From the year 1902 neHt'n P-l^.A.R. 

.«• p.s.A,a..L.k,h„ ch..,,,, 
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nership. The terms under which they are said to have been carn-ing on the 
business are contained in a deed of partnership executed by them on 29th TuJv 
1^-1. translation of the partnership deed is appended, Exhibit A. Accord- 
ing to the deed^ the share capital of the business is Rs. 20.100 of which the 6rst 
partner A.L.S.P.P.L. Subramaniam Cheitiar has subscribed Rs. 11,306-4-0 
for his 9 16 share, the second partner A.R.S.S.P. Subramaniam Chettiar has 
subscribed Rs. 6.281-1-0 for his 5 16 share, and the third partner P.S.A.R. 
Lakshmanan Chettiar has subscribed Rs. 2,512-8-0 for his 1 8 share. The profit 
or loss of the business after deducting the expenses is said to be enjoyed by them 
in proportion to their shares. The deed further provides that on the amounts 
other than the share capital standing to the credit of the partners in the 
partnership accounts interest at certain fixed rates should be charged. 

o. For the assessment of the year 1925-26 based on the accounts of the 
year 192-1-25 the petitioners were called upon by the Income-tax Officer, Erode 
to make a return of their income. They returned a profit of Rs. 15,016 from 
business. The Income-tax Officer called on them io adduce evidence in support 
of their return. They produced their accounts which were examined by the 
Income-tax Officer. The Income-tax Officer noticed that in arriving at the 
income ?hown in their return the petitioners had deducted certain inadmissible 
charges and interest araoimting to Rs. 23,471 paid to one of the partners 
A.L.S.P.P.L. Subramanian Chettiar on his advances to the firm. He found 
that the sums on which this interest was paid were advances of capital made 
by the partner for conducting and developing the business. He declined to 
admit the interest so paid as a deduction from tlie profits of the firm on the 
ground that it represented a part of the profits of the firm distributed to one 
of its partners. After making certain other adjustments the Income-tax Officer 
determined the total and taxable income of the firm to be Rs. 43,342 and levied 
income-tax on this income. 

4. The petitioners appealed to the Assistant Commissioner and contend- 
ed that the sum of Rs. 23,471 paid to the partner A.L.S.P.P.L. Subramaniam 
Chettiar as interest on his advances to the firm should be allowed as a deduction 
in computing the taxable income of the firm. The Assistant Commissioner 
examined the accoimts of the partnership from its inception i.e., from the year 
1919. The sum standing to the credit of the partner A.L.S.P.P.L. Subra- 
maniam Cliettiar zis., Rs. 2,36,242 was made up thus: 

Rs. 


(1) 

( 3 ) 

( 4 ) 


By transfer from head-<}uarter account adjusted in April 
1920. This presumably represents earlier profits 
By share of profits received on dissolution of a partner- 
ship conducted by the senior partner with two others in 
the years 1911-1914, adjusted in April 1922 

Bv adjustment through the accounts of A.R.S.S.P. 
firii, Xamakkal in June 1924 tas lor April 1924) 

Bv interest on the above sums upto 12di April, 1925 


61,329 

33,500 

67,418 

73,995 


Total 


. . 2,36,242 


On the evidence before him the .Assistant Commissioner found 

.. . -Tninn merely nominal, that there vsas an under 


THE Commissioner of iMCdME-TAi^. Madras. 103 


standing between the partners as suggested by the partnership deed that addi- 
tional capital should be invested in the partnership and that the amounts stand- 
ing to the credit of the partner represented such advances of capital. In the 
light of this Bnding he was of opinion that the interest paid to the partner on 
the sums advanced by him as capital for the business was merely an assign- 
ment of part of the profits in his favour. In the result he agreed with the 
order of ^e Income-tax Officer in disallowing the payment of interest. A copy 
of his order is filed as Exhibit B.* 

5. The petitioners then applied to my predecessor under section 66 (2) 
of the Income-tax Act and required him to state a case to the High Court on 
the question of the admissibility of interest paid to the partner as a deduction 
in computing the profits of the firm. He declined to state a case to the High 
Court on the ground that no question of law arose. A copy of his order ^ 
appended, Exhibit C.* 

6. On an application made under section 66 (3) of the Income-tax Act 
I have been directed to refer the following question for the decision of the High 
Court : 

“If a partner in addition to the subscribed capital lends to the partner- 
ship of which he is a member a certain sum of money on the distinct under- 
standing that in respect of this loan he is to receive interest from the partner- 
ship, whether or not the interest paid to the partner is a legitimate item of 
business expenditure within the meaning of section 10 (2) (iii) of the Indian 
Income-tax Act". 

• 

7. I have been directed to refer the same question in the case of the 

A.L.S.P.P.L. Firm, Tiruppur, and for reasons analogous to those given in my 

reference in that case I am of opinion that the question does not arise on the 
facts of this case. 


EXHIBIT A. 

Translation of partnership deed^ 

Partnership deed, dated 29th July, 1921. executed by (1) Subramania 
Chettiar, son of A.L.S.P.P.L. Subramaniam Chettiar of Devakottai (2) 
A R.S.S.P. Subramaniam Chettiar. son of A.R.S.S.P. Sabapathi Chettiar 
and (3) Lakshmanan Chettiar, son of P.S.A.R. Shunmugam Chettiar of the 
same place reciteth as follows: — 

In the joint business carried on from 8th Masi Pilava (1901-1902) by 
Nos. 1 and 2 above in partnership with some others at Gobichettipalayam in the 
Coimbatore district and then at Bhavani as its branch, under the vilasam 
A.L.S.P.P.L, from the 26th Vaikasi Sidharthi, we three carry on business at the 
said two places and imder the same vilasam with a share capital of 9116th 

No. (2) A.R.S.S.P. s share and vtz., Rs. 2,512-8-0 No. (3) P.S.A R L.*s 

we hereby agree that 
expenditure to enjoy any profit or loss that may accrue accord- 

u proportion of shares shown above. For the said business interest 
wiU be charged at the current rate charged by the Madras Oiettis on their 

amounts drawn from the 1st partner’s Madras shop 
Thavanai account, and on the am ount standing in the name of his Devakottai 

^ot printed* 



w 


SUBrAMaNIAK CHETTIAR 


V. 


« I-;:? ‘S 

o.™, 

in resoect Tf 'ihr "h ® ® should be drawri up 

Tr/r. 7 partnership business we hereby draw up this deed in 

fn :ur“"ou"nl^. >’»- ^'---dy arrived at between oute;« 

M. •<■>-.'» a ™ 

JUDGMENT. 

RAMESAM, J.: — This case has been referred to us under section 66 (3) 
m pursuance of an order of this Court requiring the Commissioner of Income- 
tax to state a case and refer it. 

u* follows;— According to a deed of partner- 

^d’A R s1*P^tb"'‘' ^ L S.P.P.L. Subramanian ChettUr 

♦ * Subramanian Chettiar entered into a partnership according 

to the terros of which the former contributed Rs. 15,750 as his 314 share of 
the capital, and the latter contributed Rs. 5,250 being 1|4 share of the capital 
the initial capital agreed being Rs. 21,000 and they were to share the profit and 
loss in the ratio of 3 to 1. The document also contemplates that if necessary 
further sums may be contributed by either party towards the additional capital 
of the business and that interest should be charged on it. The Commissioner 
has found that the senior partner advanced a sum of Rs. 4,01,251 as additional 
capital in parts at various times and that the junior contributed comparatively 
a very small sum. The amount of interest on the senior partner’s advances 
comes to Rs. 40,757 and the interest on the junior partner’s advances to Rs. 78. 
It is now claimed on behalf of the partnership that the total of these two 
amounts of interest paid to the partners for sums advanced by them should be 
deducted in estimating the amount on which the partnership should be assessed 
for income-tax under section 10 (2) (m). The Assistant Commissioner held 
that the whole of the additional sums advanced by the partners must be regarded 
really as the capital of the firm. On appeal the Commissioner in his order 
conceded that a partner may sometimes occupy a dual capacity, that is, he may 
lend a definite sum of money to the firm on a formal document in which case 
it would be regarded as a loan; but in the present case the sums advanced by 
the partners cannot be regarded as loans but as ‘surplus capital’. The question 
to be decided by us is whether the sums advanced by the partners should be 
regarded as “capital borrowed for the purpose of the business” within the 
meaning of section 10 (2) (m). In the argument before us the learned Vakil 
who appeared for the Commissioner admitted that the sums advanced by the 
partners were capital, but he denied that it is capital “borrowed”. The propo- 
sition of law for which he contended is that though a partner may make a 
Joan to the partnership, he cannot lend capital to the partnership and that addi- 
tional capital required for the purposes of the partnership can be borrowed only 
from outsiders; in other words, though capital may be borrowed from outsiders, 
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(capital cannot be borrowed from a partner. He cited no authority for this 
proposition. The sub-clause itself does not contain any limitation as to the 
person from whom capital is to be borrowed. Once it is conceded that a partner 
can lend mOney just like any other third person it is difficult to see why he 
cannot lend capital also. Whether the money lent is capital or a mere loan 
really depends on the 'use to which it is put and not on the person from whorii 
it was borrowed. If it is used for purposes similar to those for which initial 
capital is used, then it is capital in the hands of the partners bv reason of the 
use which it is put to. though it was money borrowed from the partners. It 
is not the character of the lender that determines whether the sum borrowed is 
capital or not. The Commissioner seems to think that if a sum of money is 
deposited with the partnership temporarily for reasons unconnected with the 
business it is a loan, but if it is invested for a much lon^rer time than the business 
required it. the initial capital being insufficient, then it becomes surplus capital 
and not a loan. We are not able to follow these distinctions of the Commis- 
sioner. All sums lent to the partnership are loans whoever the parties and 
whatever the purpose for which they are lent. After being borrowed if they 
are used like capital they become borrowed capital and if they are not so used 
they continue to be mere loans, the expenditure not being in the nature of 
capital expenditure (Vide clause 9 of the same sub-section). In the present 
case the ^mmissioner himself found that it was capital and there is no doubt 
also that it was borrowed from the partners. That being so, we are of opinion 
that section 10 (2) («t) applies. 


It is said that there is a finding of fact by the Commissioner that the sums 
in question in this case are not capital borrowed within the meaning of the 
clause in question. The so-called finding of fact is really based upon certain 
facts pure and simple as to which there is no dispute and which are accepted 
on all hand.s plMS certain supposed legal' principles on which the Commissioner 
relies but for which there is really no authority. Wherever a sum is borrowed 
and it is afterw'ards used for capital expenditure it is not open to the Commis- 
sioner to find that it is not borrowed capital as there is no such principle of law 
as is contended before us on behalf of the Commissioner. It is also said that 
there is a finding that the initial capital was nominal and from the beginning addi- 
honal capital ^as intended. Here again there is no dispute about the facts. 
The initial capital consisting of two amounts which the parties were bound to 
contribute, is known. So far as additional or surplus capital is concerned no 
partner is bound to advance any particular sum. All that the deed provides is 
that if a partner chooses .to advance certain sums he will be entitled to interest 
but he IS not compellable to do so. It is clear therefore that what is called 
surplus capital has different characteristics from the initial capital and it is not 

^ contemplated for 

rtilriior. k"** *" '! U additional capital would 

therefore be required has really no bearing on the legal aspect of the question 

evt hS^ 'mav h Moreover, how: 

addition,! ">ay contribute in the form of 

proportion in which the profits are to be taken. This apain show «5 thaf if io 

SrhetaXsed^'*'*”"*' '■“"y capital. The Commissioner's 

fa^ bkdtruS us!" ""“““P*”- cannot V accepted as findings of 
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The only other question is -whether interest paid on the sums advanced 
can be said to be in any way dependent on the earning of profits. It is dear 
that the clause “Where the pa>Tnent of interest thereon is not in any way 
dependent on the earning of profits.’" relates to the payability of interest, that 
is, the clause excludes cases where interest is payable in some manner depen- 
dent on the earning of profits. If interest is payable whether profits are earned 
or not. the clause applies^ The learned Vakil for the Commis.sioner argued that 
the scheme of the Act showed that wherever profits are earned, they were in- 
tended to be wholly assessed and the construction we are placing on this clause 
is inconsistent with the scheme of the Act. There is no such general scheme 
in the Act. In this respect the law in India seems to be different from that in 
England and the English cases mentioned by the learned Vakil for the Com- 
missioner have really no hearing on the construction of the Indian Act and 
need not be referred to. It is hardlv necessary to observe that, when interest 
is deducted from the earnings under this clause by the partnership as its 
expenditure, it is really profit earned bv the individual partner who takes the 
interest and it will be added to his income in assessing him individiiallv. The 
actual rate of assessment and to what extent the State is profited or loses bv the 
change in the assessee depends really on the actual income of the individual 
partner for the particular vear and in the case where he has lost in his trade 
in anv year the transfer of the amount as his income mav merely reduce his 
losses and mav not result in any assessment. But these are all accidental cir- 
cumstances which mav varv vear after vear. One vear the State may lose and 
another year the partnership may lose. Gain or loss to the State is really 
irrelevant for our purpose. 

There is one further observation to be made. It is only where interest 
is paid that the deduction contemplated by section 10 (2) (Wf) is permissible. 
Payment need not be actually in cash, but may be by adjustment of accounts; but 
in whatever manner it is done it must be a real out-going. ^ In the 
present case the Commissioner has found that interest has been paid as the 
question referred to us shows. There may be cases where no interest has yet 
been paid, but mav be due only. In such a case the partnership cannot ask for 
deduction of the interest merely on the ground that it is due. Therefore no 
question arises before us on this aspect of the matter. 

We therefore answer the question referred to us as follows:— 

Where a partner as partner lends money beyond the initial capital to the 
partnership at an agreed rate of interest and the money is used for capital 
expenditure, the interest paid by the partnership to him in the year of assess- 
ment must be deducted in computing the profits or gains of the partnership 
within the meaning of section 10 (2) (Hi). 

Costs Rs. 500 will be paid by the Commissioner of Income-tax to the 

assessee. . ^ 

THE CHIEF JUSTICE:— The above judgment represents the joint view 
of Ramesam, J., and myself arid was drafted by him after full discussion between 

us. 

Referred Case No. 22 of 1926. 

This is governed by our opinion in the other case. 

Costs Rs. 100 will be paid by the Commissioner of Income-tax to the 


assessees. 



197 


COMMISSIONER OF INCOME-TAX, MADRAS. 

WALLACE T. — I ^ee with the statement of the law applicable to tins 
case as expounded by my learned brothers, the case beinR one where, on the 
facts found, there was a genuine borrowing of capital at the prevailing market 
rate of interest. I only wish to guard mvself against the supposition that in 
other cases it will not fall to be decided as a point of fact whether the alleged 
borrowing of capital was not a genuine loan, but a mere device to evade the Art. 
To take ah extreme case:— Where two partners agree on a nominal capital 
and then each lends additional capital at a fancy rate of interest calculated so 
high or with so little relation to the market rate, as to be obviously c^igned to 
absorb all probable profits, and thus enable them to submit a. nil profits return, 
it would surely be open to the Commissioner to find that thege was no 
borrowing of capital. I agree that the present case falls under section 10 (Z) 

(ni) of the Indian Income-tax Act. 

BEASLEY, J. — I agree and make the same reservation as Wallace, J. 

THIRUVENKATACHARIAR, J.— The answer to the question re- 
ferred to the Full Bench depends upon the meaning which should be a^bed 
to the exnression "capital borrowed for the purposes of the business in 
tion 10. a. (2) (tii) of the Indian Income-tax AcK It was argued by the learned 
Vakit for the Commissioner that any sum of monev which a partner puts into 
the bu.'jiness of a firm for being used as capital cannot be treated as a loan 
from him to the partnership, even though the firm purports to borrow the amount 
from him as a loan : in other words a firm cannot lee^Tly borrow ^its ^pital 
from its partners. This proposition would be quite correct if by capital is 
meant the sum which a partner contributes under the agreement of partoership 
for the purpose of commencing or carrying on the business and which is inten- 
ded to be risked by him in the business. That is the true sense of the word 
"capital” and so far as the contributions made by a partner relate only to capital 
so understood, he is not a creditor of the firm. He has no ngljt 
to sue the firm for the recovery of such contributions or advances and he can 
only get back his capi*^a1 on the dissolution of the firm, out of any surplus assets 
which mav remain after meeting all its liabilities. But in the clause we have to 
construe, the word "capital” appears to be used not in the sense of a partner's 
contribution as capital which as pointed out cannot be treated as borrowed capital 
but as meaning sums borrowed for capital expenditure. Such a borrowing by a 
firm whether from an outsider or from one of its partners cannot have the 
effect of increasing the capital of the firm. As observed in Lindley on Part- 
nership: "If a firm borrows money so as to be itself liable for it to the lender, 
the capital of the firm is no more increased than is the capital of an ordinary 
individual increased by his getting into debt”. So it is the advances made by. a 
partner to a firm over and above the amount which he has agreed to subscribe 
towards the capital of that business, •‘tannot be treated as an increase of his 
capital, but as a loan made by him and if such advances are made fpr being used 
for the same purposes for which the original capital was intended to be used, 
thty will be capital borrowed for the purpose of business within the meaning, 
of section 10, clause (2) (Si) and if the other requirements of that clause are 
satisfied the payment of interest on such borrowings should be deducted from 

Prtifits of the business. It is a ^estion of fact in ea^ case whether the 
advance made by a partner over^d above the capital agreed to be put in 

u ^ ^ ^rtnership, or an increase of his capital in 

the bnsmess made with the con^t of-the other partners. So far as ffie prosent 
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question should be answered in the affirmative. 


[248] IN THE HIGH COURT OF JUDICATURE AT CALCUTTA 


Assessees* 


[26th March, 1928.] 

Messrs. Harmukhrai Dulichand 

• # 

V. 

The Commissioner of Income-tax, Bengal . . Rcferrmg Officer. 

eee e 1922), 22 (2), (4), 23 (3) and (4)~^sses- 

gtf of 'xcome—Subsequent issue of a combined notice under 

pccj zz (4) and 23 (2) to produce accounts aetd evidence—Accounts not pro- 

duced, ^t emde^e tendered-Issue of a combined notice, if valid-Assessment 
under Sec. 23 (4), %f legal 


fn ^ notice issued in one Form headed as under Secs. 22 (4) and 

-23 (2) of the Income-tax Act is not illegal or void. 

^ W-here an assessee after submission of return in compliance with a no-Hce 
Sec. 22 (2) was served with a notice in a combined Form under Secs. 22 
W and 23 (2) and while complying with the notice undcr‘Sec. 23 (2) by pro- 
ductng the evidence, has failed to comply with the terms of the notice under 
V. iTc. 22 (4), the Income-tax Officer iy entitled to make an assessment under 
See. 23 (4) for failwe to camply with the 'notice under Sec. 22 (4) and is not 
hound to proceed under Sec. 22 (3) of the Act. 

Chandra Sen Jaini v. Commissioner of Income-tax, United Provinces, 3 
I.T.C. 17, Followed. 


Brijraj Rangalal v. Commissioner of Income-tax, Behar and Orissa,. 2 
I.T.C. 458, Dissented from. 

Case stated under section 66 (2) of the Indian Income-tax Act (XI of 
1922) by the Commissioner of Incomcrtax, Bengal, for the opinion of the High 
Court, 

CASE. 

At the request of Messrs. Harmukhrai Dulichand and under the provi- 
sions of section 66 (2) of the Indian Income-tax Act (XI of 1922) I have 
the honour to refer to the Hon’ble High Court two questions of law, here- 
inafter stated, arising out of the assessment of the above firm to income-tax 
for the year 1926-27. 

2. The facts of the case are as follows: — -- 

Messrs. Harmukhrai ^ulichand^,hereafter called “the Assessees," an un- 
registered firm, having their offices in Calcutta, are commission agents and 
wholesale dealers In piece-goods, keeping the Dewali year ending in October as 
their year of account. On the Sth of May 1926 a notice ^as issued upon 

♦(1929) I.L.R. -56 Cal. 39; 32 C.W.N. 710; A.I.R 1928 Cal. 587. 
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them by the Income-tax Officer, District I (1) Calcutta, calling for a return of 
their income during the previous year, v:z., Dewali 1981-82. A reminder for 
the submission of the return was issued on the 6th July. No return having 
been received, on the 22nd July the Income-tax Officer issued a notice under 
section 22 (4) calling for accounts of the year 1981-82 (Dewali), being the 
previous year upon the basis of the profits of which the assessment of 1926-27 
was due to be made and also of the year 1980-81 (Dewali). On the 4th 
August the assessees submitted their return showing a loss of Rs. 26,(XX). 
Thereupon, on the 19th August, the Income-tax Officer issued a notice under 
section 22 (4), calling for accounts of 1980-81 and 1981--82 combining in the 
same notice a notice under section 23 (2) requiring the assessors to produce any 
other evidence {i.e., besides the account books of 1980-81 and 1981-82 called 
for under section 22 (4) ) upon which they relied in support of their return. 
The notice was worded as follows; — 

“Notice under section 23, sub-section (2), and section 22, sub-section (4) 
of the Indian Income-tax Act, XI of 1922, (for use when a return has been 
made). 


Messrs. Harmukhrai Dulichand. 

To enable me to test the correctness of the return of your income 
furnished by you under section 22 (sub-section 2) of the Act for the year 
Dewali J981-82, I hereby require you to produce or cause to be produced at 
the place and time mentioned below the accounts and documents specified over- 
leaf (the accounts of 1980-81 and 1981-82 Dewali were specified overleaf) and 
any other evidence on which you may rely in support of your return.*’ 

On 14th September, 1926, the assessees by their pleader appeared before 
the Income-tax Officer, and representing that the accounts of 1980-81 had been 
sent to Bikaneer owing to the Calcutta riots, prayed for time to produce them 
^is was allowed. On the 17th November, 1926. a partner of the firm appeared 
before the Income-tax Officer and stated that the 1980-81 accounts were on 
their way. A prayer was made for 2 days’ time. The case was thereupon 
adjourned to 23rd November, 1926. On this date the assessees’ pleader ap- 
peared before the Income-tax Officer and asked for a further one day's time, 
on the ground that his clients, the assessees, had failed to appear. This prayer 
was allowed. The books of 1981-82 were examined on various dates after 

February, 1927 the assessment was made. The books of 
1980-81 were not produced. During the examination of the books of the pre- 
vious year produced, viz.. 1981-82 difficulties arose regarding the valuation of 
stocks. Stocks had been valued in the accounts . but, in addition, there were 
it^s of lossM calculated on account of. fall in the price of goods not vet 
Mid. Inspection of the books of the year anterior to the previous year was 
therefore n^essaiy m order to check the value of the stocks, especially in 

produced in connection with last year's 

thriX”" ascertain the regular method pursued by 

the assesses m valuing stocks. As the books of 1980-81 were not produced 

assessment was made for that default under section 23 (4) A coov of 
assessmwt note is annexed for the infonnation of thrHon-i,le JnS. ' 

prMented a petition under section 27 of the Art denvinf 

^ ^ books of 1980-81 

been sent to Bikaneer they were unable to produce the same within the perfed 
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allowed The Income-tax Officer rejected the petition, holding that sufficient 

time had been granted. The Assistant Commissioner upheld this decision on 
3ppc&K 

3. It IS obvious from the above account that the assessees made no effort 
to ^oduce the books of the year 1980-81. Beyond mere statements that the 
books had been sent to Bikai^eer they gave no reasons and produced no evidence 
to show why the books- couPd not be produced. Had the books been really 
sent to Bikaneer they were granted ample time to produce them. The re- 
quisition under section 22 (4) was issued on 19th August 1926. The assess- 
ment was not completed till 26th February 1927. The intervening period waS 
obviously more than ample to enable the assessees to send for the books from 
Bikaneer and produce them in Calcutta. I therefore hold as fact that the 
assessees wilfully failed to produce their books of 1980-81. I also hold that 
the books were rightly requisitioned under section 22 (4), being necessary in 
purpose, in particular, of verification of the figures of stock contained in the 
books of the previous year and for the purpose of ascertaining what was the 
regular method employed by the assessees in valuing their stocks. 

4. The assessees now contend: — (o) that a notice under section 22 (4), 
being combined with a notice under section 23 (2) in one form of notice, was 
not in proper form and therefore not a legal notice, (d) that a notice under 
section 22 (4) cannot issue after a return has been made, but a return having 
been made, the only course open to the Income-tax Officer is to proceed under 
sections 23 (2) and 23 (3). 

5. The following two points of jaw are therefore referred to the 
Hon’ble High Court: — (or) Was the notice under section 22 (4), which issued 
in this case so defective as to be legally null and void? (fr) If an assessee has 
made a return in compliance with a notice under section 22 (2) and thereafter 
a notice has been served upon him under section 23 (2) and also a notice under 
section 22 (4), and the assessee has complied with the terms of the notice under 
section 23 (2) by producing the evidence upon which he relies, but has failed 
to comply with the notice under section 22 (4), is the Income-tax Officer entitled 
to make an assessment under section 23 (4), for failure to comply with the 
notice under section 22 (4), or is he bound to proceed under section 23 (3) ? 

6. I am required by the Act to state my opinion, which is as follows: — 

In regard to question (la) the assessees have adduced no reason why the 

notice should be regarded as defective, beyond the fact that notices under two 
sections were combined in the one notice. The notice was headed “Notice 
under sections 23 (2) and 22 (4)“ and called for certain specified account books 
under the latter section and under the former section for any other evidence 
upon whidi the assessees might rely in support of their return. There appears 
to be no defect in point of fonri in this notice. The Act does not r^mre 
that the notices should be issued in any particular form to be prescribed by 
rules under section 59 and it appears to be open to the Income-tax Officer to 
issue such notices in any form that he chooses or that may be prescribed (as 
the form actually used was prescribed.) by executive order so long as the re- 
quirements of the .notices are those .specified in the sections. There appears- to 
be no reason' wh^ the requirements of two different sections should not be 
combined as a mere matter of convenience in a single notice as has been done. 
Moreover the assessees were not in any way prejudiced by the fonn of the 



THE COMMISSIONER OF iNCOM E-TAX, BENGAL 


201 


notice, but understood clearly what was required of them. A^ain they raised 
no objection on this score at the time when the assessment was being made. 
On the contrary, by applying for time to produce the 1980-81 accounts, they 
accepted the notice cal.ing for them as legal and valid. My opinion, there- 
fore, is that the notice was a legal and binding notice and that question (c ) 
should be answered in the negative. 

7. In regard to question (&), the assessees’ contention is thatf once a 
return has been filed, section 22 (4) ceases to be applicable and assessment must 
be made after issue of notice under section 23 (2) according to the provisions of 
section 23 (3) so that the powers of an Income-tax Officer are limited to 
consideration of the evidence produced by the assessees and such other evidence 
as the Income-tax Officer may require on specified points. In support of this 
interpretation of the relevant sections of the Act the assessees rely upon the 
words in section 23 (4) “or, having made a return.” Their contention is in 
fact that section 23, cub-section (4) is divided into two parts, the first stating 
what may be done before a return has been filed and the second what may be 
done after a return has been filed. 


8. I submit that this contention is not justified by the rules either of 
grammar or of legal interpretation, by practical considerations, or by what can 
bp gleaned from ether sources if I may be permitted to refer to them as to the 
intentions of the Legislature. In order that the sub-section might bear the 
meaning that the assessees seek to place upon it, it would be necessary to 
insert the words “having so failed to make a return" before the words “fails 
to comply with all the terms of a notice issued under sub-section (4) of the 
same section.” As the sub-s$?tion stands it contemplates three distinct cases: — 
(1) Failure to make a return, (2) Failure to comply with a notice under section 
22 (4), and (3) Failure to comply with a nptice under section 23 (2). By 
no twisting of language, I submit, can the second case be subsumed under the 
first case or* made dependent on it. The three cases are absolutely independent. 
The words "having made a return*’ are clearly intended to emphasize pro major 
cautela the fact that even though a return has been made, failure to comply 
with a notice under section 23 (2) still deprives the assessee of his right of 
appeal. Or if it be contended that they imply an antithesis to what has prece- 
ded, the antithesis is surely between a default under section 22 (4), which 
may occur whether an assessee has made a return or not, and a default under 
section 23 (2) which can only occur when he has made a return. * Logically this 
antithesis is as satisfactory as that saggested by the assessees^ while, unlike the 
Utter it is consistent with section 22 (4) and the general scheme of the sec- 
tions. It is therefore preferable. If this explanation be considered unconvin- 
cing, ffie fact still remains that the words “having made a return” merely state 
what IS actually true, namely, that a notice under section 23 (2) can only be 
issued after a return has been made. Even if it be necessary to regard them 
M mere su^lusage, I submit that there is more justification for so regardtnir 
th«n thM for reading the preceding part of the sub-section as though it cort- 
temed the words “having so failed to make a return” which it does not con- 
tam and absolutely no more justification (to say the least) for reading the 

a i. ® '*• Moreover .section 

'tself dearly micates .the only restriction placed on the power of the 

lltccBieit^ OJ^r ,tp issue a notice under that sub-section, nsraely that a. 
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notice calling for a return must have been issued. It is purely reasonable to 
suppose that if the Legislature had intended to impose any other restriction, 
they would have specified it in section 22 (4) along with the restriction already 
specified there and would not have introduced it casually in section 23 (4) 
which is not the place for it. 

9. The scheme of the sections, I submit, is quite clear. Section 22 (4) 
gives the Income-tax Officer power to call for such evidence as he requires. 
Section 23 (2) requires him, when a return has been made to give the assessee 
an opportunity of producing such evidence as he wishes to adduce in support of 
his return. If section 23 (2) did not exist, it would be unfair to the assessee. 
If section 22 (4) did not exist, the task imposed on the Income-tax Officer 
would become extremely difficult if not impossible. On common sense or prac- 
tical grounds I submit that there could be no justification for depriving the 

Income-tax Officer of the power to call for evidence from the moment that a 

% 

return has been filed. The report of the All-India Income-tax Committee of 
1922, which considered the bill which ultimately became Act XI of 1922, clearly 

shows what was intended. It says (paragraph 34) “We agree that a 

Collector” (now Income-tax Officer) “should have power to call for the pro- 
duction of accounts whether a return has or has not been filed.” Again, the 
statement of objects and reasons says (paragraph 14) “The bill provides that 
the assessor” (now Income-tax Officer) may call for accounts whenever he 
considers it necessary.” I submit that the Legislature has given effect to 
this intention without any ambiguity. 

10. It seems evident that the aim of the Legislature was to secure that 
as far as possible assessments should be based on proper materials, such as 
accounts. As already stated they gave the Income-tax Officer power to call 
for such evidence as he might require and the assessee having made a return 
an opportunity to substantiate his return. 

Under section 37 they gave the Income-tax Officer the powers of a Civil 
Court in regard to the issue of summons requiring the attendance of persons 
or the production of documents. Having regard to the powers conferred on 
Income-tax Officers, where assessees themselves are concerned, by sections 22 (4) 
and 23 (2) it is evident that the powers conferred by section 37 are mainly 
required to secure the attendance of, or production of documents by, persons 
other than assessees. 


In section 23 (3) there is a reference to “such other evidence as the 
Income-tax Officer may require on specified points.” The meaning of this is 
somewhat doubtful, except in so far as it obviously refers to further evidence 
required to elucidate or supplement evidence already produced by the assessee, 
whether in response to a notice under section 22 (4), or m rwponse to o e 
under section 23 (2). It has been doubted whether the words 
additional power to call for further evidence upon the Income-t^ Officer, or 
merely refer to powers that he possesses under the sections already mentioned 

The latter intei*pretation seems probable, 
a requisition for evidence on specified points under section 23 (o) is not men^ 
LneTrsTction 23 (4) as one of the forms of default that deprive an assessee 

of his right of appeal. . . . t 

U. If the assessee fails to produce evidence »lled '’y ‘I*' 
tax Officer under section 22 (4) or section 23 (2) and also if he fails to make 
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to be made, but the Income-tax Officer, in the 
^ence of proper materials, has to make it "to the best of his judgment " 

mere this is done, the assessee has no right of appeal. The forfeiture^f the 

nght of appeal is not merely a recognition of the hard fact that an assessee 

h-'h mat^nals for an assessment can hardly have materials 

also d H serious consideration, but was 

mentf hVcIltr,;” I” ^fficer^o make" accurate assess 

;i, . • T ^ individual assessee and to the 'Reve- 
nue, that IS, to the general body of tax-payers. ana to tne Keve 

with ai?nlricr'’ *''*d produces such accounts as he has and complies 

HS r - -5 rrs,s i: 

311 cstimstc. In such 3 cssc the sssps*;#’#' Jc 

but in the nature of the .s not deprived of his right of appeal, 

practical benefit to him. ^ ® 

the as/eLelffi of the law put forward by 

of g^r in this case would be to ffirow the ^hole of this machiner^ out 

“i i-y .i.- !»»«.», 

may do at any time befor- th(* JIcmc ^ made a return, which he 

had recourse m the issue of a summoITr the Ihcome-tax Officer 

under section 37 and the ass&ssee ® summons is issued 

incur he does not forfeit his apoeal apain^t^th’ °^her penalties he may 

of income under section 2? W h assessment. So soon as a return 

of his powers under section 22 (T)' ^ ^ ^ Income-tax Officer is deprived 

he mayrelv h produce.the evidence upon which 

as\rpr produce.""so long 

it be assumed ffiaffs^cifio d"d v 23 (3), (if 
by that sub-section) does not enurfor^mr^ of “hi 

tended “bf u^rflrsuc^ 

used— an assessee, provided that 1 ^ has put In a° r ®° 

" '"I”: mLThT 

'^de after the Income-to'^oS haf hTd assessments should be 

the relevant evidence. Most of that m ^ opportunity of considering all 

assessee and to no one et Ld^^t L:;ttr accessible to^he 

It should entail forfeiture of the riSf o? Pro- 

the assessees seek, to place upon these “‘'Wtion ffiat 
to a considerable e?ctent woiiW defeat that counter to, and 

render section 22 (4) otiose, ‘ ' * «‘ention, and would go far to 
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It involves consequences that I submit the Legislature can clearly not 
have intended. 

In conclusion I may quote in support of the contention that I have put 
forward (that a notice under section 22 (4) may be issued even after a return 
has been made), the following sentence from the Judgment of Mr. Justice 
Mukherjee in the case of Nirmal Kumar Singh Nawlaksha v. Secretary of State 
for India in Council (1) delivered in this Court on January 26th, 1925: — 
"When a return is submitted under that seciictn” {i.e., section 22) “the Income- 
tax Officer may proceed to deal with the matter on the basis of the return 
and ma}' not require the assessee to produce any further material, or he may, 
as reqoiired by sub-section (4) of that section, call upon him to produce or cause 
to be produced such accounts or documents as the Income-tax Officer may 
require.” 

14. M}' opinion in regard to question (b) therefore is that in the cir- 

cumstances stated in the question the assessment may be made under section 
23 (4). 


N. N. Sircar and Aniulya Chandra Sen, for the Assessees. 

B. L. M liter (Advocate-General) and S. M. Bose, for the Crown. 

JUDGMENT, 

RANKIN, C. J. : — In this case the Commissioner of Income-tax has 
referred two points of law to this Court for its opinion ander section 66 of 
the Indian Income-tax Act (XI of 1922). Before setting out the form of the 
questions it may be as well to premise that the assessees m this case are a 

firm called Messrs. Harmukhrai Dulichand. 

It appears that on the 4th of May, 1926, an ordinary notice was served 

upon them under clause (2) of section 22 requiring them to render a return of 
their income for the purpose of income-tax. It appears that the year by which 
this firm goes in maintaining its books of account is the DewaU year and the 
vear of assessment was 1982-83, the previous year or the year of accounting 
i,.eing, therefore, 1981-82. On the 22nd of July, 1926, a "ofee under section 
22 (4) was served upon them asking that they should produce 
account for the Dcwali years 1930-81 and 1981-82 and on the 6* of Au^st 
1926 the assessees submitted a return. The return which they submitted con- 
sists of the words and figures "Loss Rs. 26,000" under the head busings . A 

notice was then issued upon them being a combined notice ‘o 

clause (2) of section 23 and also clause (4) of section 22. That required thOT m 

produce the accoun's for 1980-81 and 1981-82 and also S'"'" ^ 

to call anv other evidence on which they might rely m support of them return. ^ 

the date fixed by the notice the books of 1931-82 ^^.^^"There 

journments were taken for the production of the books of 
was a hearing, on appointment, o" the 26th Au^ , ^ 

January, 1927. and on the 16th of Feb^ary. ^ therefore, these 

inent was not made till the 26th of February. 1927^ August, 1926, 

books for 1980-81 were called for, at all events on ** 

they were not produced by the following Febtuary at the b 

ment was made. The Income-tax authorities have Md ^hat P^^ 

given for their production and that t heir ncn-produc ^ionj^s 


(U z I.T.C. 20 at page 24. 
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if is reasonably obvious from the dates and also from the inconsistent stories 
told by these assessees to the effect that their books for the year in question 
were sent to Bikaneer, because of the Calcutta riots and also, because of settling 
some disputes. The finding of fact is that these accounts are still deliberately 

■ can be no question that for the purpose of finding what was 
the profit or loss for the year 1981-82 it is necessary to get the books of the 
year previous to that, because on any question of loss caused by fall in the 
value of stocks it is most necessary to see on what basis the valuation has 
been taken. The result, therefore, was that the assessees had deliberately with- 
held the I^st evidence — indeed the only evidence that would enable one to test 
the accuracy of the return. 


It is in these circumstances that the assessees having failed before the 
Income-tax authorities requested that two points of law should be referred to 
this High Court by the Commissioner of Income-tax. The first question is: 
Was the notice under section 22 (4) which was issued in this case so defective 
as to be legally null and void?” The second question is this: “If an assessee 
has made a return in compliance with a notice under section 22 (2) and there- 
after a notice has been served upon him' under section 23 (2) and also a notice 
under section 22 (4), and the assessee has complied with the terms of the notice 
^der section 23 (2) by producing the evidence upon which he relies, but has 
ailed to comply with the notice under section 22 (4), is the Income-tax Officer 
entitled to make an assessment under section 23 (4), for failure to comply with 
notice under section 22 (4), or is he bound to proceed under section 23 (3) ?” 
n my opinion both of these questions mast be answered against the assessees. 

The first question is whether there is anything illegal in the issue of a 
notice under section 2:^ (2) and section 22 (4). I am of opinion that there 
IS no rea^n why these two notices should not be comprised in one document. 
lUe position IS that the assessee is given one date on which he is first of all to 
produce certain accounts or documents required by the Income-tax Officer and 

an same date he will get an opportunity of producing 

^y further evidence upon which he relies. I can see no objection at all to that 

^ case cited to us from the Allahabad High 

Court deaded on the 4th of January of this year Chandra Sen Jaini v. 

of Income-tax, XJntted Provkices{l) a Division Bench of that Court was 
ffie firs^^'e^oT”* i^dgment there is no difficulty upon the answer to 

22nd question depends upon the construction to be put upon the 

23rd sections of the Income-tax Act, By section 22 prov^ion is 

the fifteentrfrw^ case of companies that the principal officer Lll before 

Zk^ ^ without being 

income-tax that th^ render such persons liable to 

srs.X'ss r s 

(U 3 17 . : ^ 
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vided that he shall not reqoiire the production of any accounts relating to a 
penod more than three years prior to the previous year. That provision which 
enables the Income-tax Officer to require the production of accounts or docu- 
ments is tn the case of persons other than companies a power given on condi- 
tion that a notice has been served requiring the making of a return. There is 
no sign in that clause of any further condition. 


When we come to the next section we find that the section begins by 
dealing with the case of a return as to which the Income-tax Officer is satis- 
fied. In that case he assesses on the basis of the return. It then goes on to 
deal with a case where the Income-tax Officer has reason to believe that a 
return made is incorrect or incomplete, and the language of the statute im- 
poses upon the Income-tax Officer the duty of serving upon the assessee a 
notice requiring him either to attend at the Income-tax Officer's office or to 
produce any evidence on which such person may rely in support of the return. 
The meaning of that clause is that when a return is made the Income-tax 
Officer 'shall not reject it and take some other basis as the basis of assess- 
ment without giving the assessee an opportunity to appear before him and 
give any evidence which he may desire to give. The power under clause (4) 
of section 22 is a power to the Income-tax Officer which has reference to 
accounts and documents and to no other form of evidence. The right under 
section 23 (2) is a right to call any evidence that the assessee may desire 
to call. 


The last clause of section 23 deals with three different cases and for 
that reason perhaps the section is not so clearly drafted as it might be. It begins 
by takii^ the case of an assessee who makes no return at all and it says that 
the Income-tax Officer shall assess him to the best of his judgment. It then 
deals with the case of a person who has been ordered to produce accounts or 
documents and has failed to comply with the requirements. His is the same 
fate: the Income-tax Officer makes the assessment to the best of his judg- 
ment. It then deals with the third case— the case of a person who having 
made a return fails, to comply with all the terms of a notice issued under sub- 
section (2) of section 23. Upon that the contentions that are raised are, first, 
that no notice to produce accounts or documents can validly issue after the 
return is filed and, secondly, that if in fact a notice is issued under section 23 
(2) it is impossible for the assessee to be penalized for the mere non-produc- 
tion of accounts; in other words, the second case contemplated by clause _(4) 
of section 23 is no longer a case of which the assessee can be deemed to be 


an instance. 

In my judgment, the exposition which the Commissioner of Income-tax 
has given is correct. He points out that the sub-section contemplates three 
distinct cases and, to my mind, it is abundantly shown by him that there is 
no warrant in the statute for saying that after a return is ^ade ^he powei 
given by clause (4) of section 22 is gone. The only ground which I have 
discovered for that opinion is the insertion of the harmless words having 
made a return” Into clause (4) of section 23. It seems paradoxical and im- 
probable that the making of a return should put an end to the 
Income-tax Officer to require the production of accounts. One would natural- 
ly suppose that the Income-tax Officer having seen a return may in some cases 
be in a better position than he would otherwise have been to say wheffier he 
thinks it necessary to inspect books of accoynts or other documents r 
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But apart from that question it is at least extraordinaiy that a limit upon the 
power given by clause (4) of section 22 should be made in the dubious and 
inferential manner which is suggested, namely, by the words “having made a 
return being inserted in clause (4) of section 23. In my judgment, there 
IS no basis either as a matter of business or as a matter of construction 

ni ® of the Income-tax 

Officer to require the production of accounts under section 22 (4) is gone. 

If that be so, the next question is whether it can be contended that 

fimThVn ^ served upon this 

h power provided by clause (4) of that section 

holding of accounts can no longer be exercised. In my judgment there is 

11 , contention either. The Income-tax Officfr in tffis Le 
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other evidence is 'anything burf waste nor 
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It only remains to mention certain cases which have been drawn to 
our attention. One is a decision of the High Court of Patna Brijraj Ranglal 
V. Commissioner of Income-tax. Behar and Orissa{l). In that case it would 
appear that the learned judges were not satisfied that a notice under sectio!i 
22 (4) had been issued at all. They seem to think on the basis of the words 
“having made a return” under section 23 (4) that the power to call for books 
and documents is limited to the period prior to the filing of the return. But 
they say that “even if we assume that notice under section 22 (4) can be 
issued after a return has been filed, such notice not having been issued in this 
case summary assessment was illegal”. It appears to me, therefore, that the 
view that the right to issue a notice under clause (4) of section 22 comes to 
an end on the making of a return was not essential to the decision in that 
case; but, in any event, I disagree with that opinion. It seems to me to have 
no merits whether as a matter of business or of construction of the statute. 

The ne^t case to which we were referred was the case of Duni Chapid 
Phani Ram v. The Commissiopicr of Income-tax, Punjab (2) decided by Mr. 
Justice LeRossignol and Mr. Justice Martineaa. That was a case, where it 
seems to me that no law was laid down which is not in harmony with the 
view which I have endeavoured to express. That was a case where an as- 
sessee had made a return of his income. He was called upon to produce his 
books of account and he did produce his books of account. That being so, he 
was in the position of a man who must, under clause (2) of section 23 be given 
a proper opportunity to support his own return by such evidence as he desires 
and whether his return was supported by further evidence or not, the Com- 
missioner was bound to assess him not, on the footing that he was a defaulter 
but oh the footing that his return ought to be accepted save in so far as there 
might be good reasons for criticising it. The learned judges in that case, so 
far as I can see, have laid down no law to the effect that a person who is in 
default by wilful failure to produce accounts is not within the summary power 
given by clause (4) of section 23. Another case to which we have been re- 
ferred is a decision of Mr. Justice Greaves and Mr. Justice Mukherji of this 
Court in the case of Nirmal Kumar Singh Nowlaksha v. The Secretary of State 
for India in CounciL (3). There, again, we have a case of an assessee who 
made a return and produced his accounts. At the time when he produced his 
accounts various matters were gone into between his Gomastha and the Income- 
tax Officer. Without giving a proper notice requiring him to produce such 
evidence as he might desire in support of his return the Income-tax Officer 
assessed him upon a basis inconsistent with his return and in these circum- 
stances one learned Judge thought that the statute had been substantially com- 
plied with and the other learned Judge (Mr. Justice Mukherji) took the view 
that the informality was one which had not been waived and could not safely ^ 
ignored. In the course of that judgment there is not only nothing to the 
effect that the power to call for accounts must be exercised before the makmg 
of the return, but that judgment supports what the Income-tax Officer has done 

in this case. • / u aj 

Two cases have been drawn to our attention on the part of the Advo- 
cate General. One contains some expressions in a judgment of my own in 
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an Income-tax reference heard on the 18th of January, 1927, in the matter of 
Ram Kissen Das Bagri v.Commissioner of Income-tax, Bengal (1) and the 
other is a judgment of Mr. Justice Walsh and Mr. Justice Banerji of the Alla- 
habad High Court in Chandra Sen Jaini v. Commissioner of Income-tax United 
Provinces (2). There, too, the dictum in the Patna case to which I have re- 
ferred was dissented from and there, too, it was held that a combined notice 
under section 22 (4) and section 23 (2) was a proper notice. 

In these circumstances it appears to me that the questions put to us 
must be ^swered against the assessees and that the assessees must pay the 
costs of this Reference. 

GHOSE, J.: — I agree. 

BUCKLAND, J.:— I agree. 


[249] IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Sir Murray Coutts Trotter, Kt., Chief Justice, Mr. Justice Beasley 
and Mr. Justice Madhavan Nair. 

[19th April, 1928] . 

A.L.A.R. Brothers, Devakotta Assessees*. 

V. 

The Commissioner of Income-tax, Madras Referring Officer. 

Income-tax Act {XI of 1922), Sec. 10 (2) {Hi) — Assessee carrying bank- 
ing business with borrowed tngney^Advances ttterefrom to separate piecerggods 
ftiuiMcw — Piece-goods busihiess, closed before account year and loss of sums in- 
vested therein — Claim for deduction in respect of interest paid on piece-rgoo,4s 
business capital — If allowable — Use of capital xn account year, if essential. 

The assessees primarily carrying on banking business on borrowed capital, 
also haded in piece-goods as a separate department under a different name, finan- 
cing the latter Business with money borrowed by the banking business and charg- 
ing interest on such advances. The piece-goods business having sustained severe 
losses zvas closed dozvn in 1923-1924. On an assessment to income-tax based 
OH the income of the account year 1924-1925, the claim of the assessees to 
deduct the interest paid on that part of their borrowed capital employed m the 
piece-goods business was disallowed on the ground that those sums having 
been lost in previous years were no longer available as capital of any business 
done by them in the account year. 

Held, Mat the supis employed ht the piece-goods business having been 

m their origin money borrowed as capital, interest paid thereon was allowable 

as a deduction under Sec. 10 (2) (tii) of the Income-tax Act, even though those 

sums did not continue to be available for the purposes of the business M the 
account year. 


Case [Referred Case iNo. 19 of 1927J staled under section 66 (3) of the 
Indian Income-tax Act (XI of 1922) by the Commissioner of Income-tax, 
Madras for the opinion of the High Court in compliance with the order of 
the High Court, dated 2nd December, 1926, 


H.L.J. 600 ; 28 L.W. 616; A.I.R. 1928 
(1) 2 I.T.C. 324. (2) 3 17. 


Had. 1229. 


Ill— 27 
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CASE. 

In pursuance of the above order I have the honour to refer the follow- 
g case for the decision of the Hon’ble the Judges of the High Court. 

2. The petitioners are A.L.A.R. Brothers, Devakotta, who are as- 
sessed to income-tax as an unregistered firm. 


3. They have banking and other businesses at several places in this 
Presidency and in Bucma. To each of these businesses they have allotted 
capital and for each business separate sets of accounts are maintained so that 
tne profit or loss of each business can be separately worked out. 

4. They have a banking business at Madras known as the A.L.A.R. 
Firm. This business is almost wholly carried op witli borrowed capital.. In 
the year 1910 they opened a piece-goods business at Madras under the name 
oi Ramaswami & Co., and financed it from time to time with the money bor- 
rowed by their banking business. According to Chetti custom interest was 
being charged in the accounts of Ramaswami & Co., on advances made by the 

A.L.A.R. Firm, corresponding credit being given in the accounts of the 
latter. 


5. The piece-goods business sustained severe losses and was finally 
closed in 1923-24. The total losses up to that year were ascertained to be over 
10 laklis. Ihe loss of each year was allowed in the assessment made on the 
petitioners in the succeeding year. 

6. In the year of account 1924-25 Ramaswami & Co., made no pur- 
chases or sales and maintained no separate accounts. There were outstandings 
to the extent of Rs. 79,000, tut most of them were irrecoverable. No active 
steps were taken to rea’ise any of them. Some of the debtors were insolvents. 
When the business was closed in 1923-24, it was found that advances made to 
it by the A.L.A.R. banking firm amounted to Rs. 11,09,425 practically the 
whole of which was lost. In spite of such loss the sum of Rs. 11 lakhs was 
shown in the books of the A.L.A.R. firm as an outstanding due to that 
firm, and a notiona' err 'it entry of Rs. 1,07,653 was made as representing the 
interest supposed to have been received from Ramaswami & Co., on such advan- 
ces, though as a matter of fact Ramaswami & Co., had ceased to exist and 
there were no available assets of that business out of which the A.L.A.R. 
Firm could recover even partially the advances made by it. 

7. In assessing the profits of the A.L.A.R. banking firm in the fol- 
lowing year ( 1925-26) the Incdme-tax Officer treated this notional credit of 
interest vis., Rs. 1,07,653 as a business receipt in accordance with the entries 
in the books,,ja4. similarly allowed as business expenditure the whole of the 
interest on borrowed capital debited in the books. The petitioners claimed 
that the above sum of Rs. 1,07,653 ought to be deducted from the computed 
profits of the A.L.A.R. banking business as the said sum represented accord- 
ing to them a loss sustained by Ramaswami & Co., in the piece-goods business 
in the year of account. The Income-tax Officer rejected the claim on the 
ground that the petitioners had not carried on any business in tlie name of 
Ramaswami & Co., in the year of account and could not therefore have sus- 
tained any such loss in that year. An extract of the Income-tax Officer's order 
is appended, Exhibit A.* 
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8. On appeal the Assistant Commissioner held that the sum of 
Rs. 1,07,663 had been wrongly taken into account as a receipt of the petitioner's 
banking business. But he held that if this receipt shown in the books was 
to be ignored, a proportion of the interest shown as paid on capital borrowed 
by the banking business should also be left out of consideration on the ground 
that part of the capital borrowed had not been used in any business in the 
year of account as it had been lost in the piece-goods business in the previous 
years and was therefore no longer available. He accordingly computed the 
profits of the banking business by leaving out of account the receipt of 
Rs. 1,07,653 and disallowing under the head of interest payments a sum bear- 
ing the same proportion to the total of such payments as the capital used and 
lost in the piece-goods business bore to the total borrowed capital of the bank- 
ing business. The interest so disallowed amounted to Rs. 99,571. An ex- 
tract of the Assistant Commissioner’s order is appended — Exhibit B.* 

9. The petitioners applied to the Commissioner for a revision of the 
Assistant Commissioner’s order and also for a reference to the High Court under 
section 66 (2) of the Income-tax Act. My predecessor refused their requests. 
Copies of his orders arc appended — Exhibits C* and D.* 

10. On an application under section 66 (3) of the Act the High Court 
passed the following order: 

“That the applicants herein do file in Court the points on which they 
want the Commissioner of Income-tax to state a case to the High Court in a 
clear and conqise form and serve a copy of the same on the Commissioner of 
Income-tax, Madras, and that after such service the said Commissioner of 
Income-tax, Madras, shall state a case to the High Court, Madras on the facts 
which 'in his opinion bear upon the question, and 

(2) that this application be posted for hearing after the receipt of 
the statement from the Commissioner of Income-tax, Madras/’ 

11. After a discussion with me the Vakil for the applicants has now 
formulated the following question (and I believe has filed it in Court) : 

% 

‘'If a person who is carrying on a banking business borrows money and 
invests it in a separate piece-goods business and that business subsequently 
fails and the sum invested is lost, can interest on the borrowed money be law- 
fully^ claimed as a deduction under section 10 (2) (***) in computing the 

profits and gains of the banking business for the year of account following the 
year of the loss?” 

12. Section 10 (2) (m) of the Act runs as follows: “in respect of 
capital borrowed for the purposes of the business, where the payment of inte- 
rest thereon is not in any way dependent on the earning of profits, the amount 
of the interest paid”. As I understand this clause, it provides for an allow- 
ance out of the profits and gains of a business in the year of account, of the 
amount of interest paid in respect of capital borrowed and utilised or em- 
ployed in the business. The expressioh “borrowed for the purpose's of the 
business ' must, it seems to me, be taken to mean borrowed with a view to 
Its being employed in the business and actually so employed in the year of 
account for the purposes of earning or producing the profits 'and gains of 
that year. In other words, what determines that a particular sum is borrowed 


•Not printed' 
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for the purposes of the business is not the intention of the borrower at the 
time of the borrowing whether carried into effect or not, but the actual utili- 
sation of the sum for producing the profits and gains of the business in the 
year of account. 


13. The contention of the petitioners is that the whole of their borrow- 
ed capital was borrowed for the purposes of their banking business and that 
it was one of those purposes to finance Ramaswami & Co. My answer to 
that must be that the profits and gains against which this allowance is claimed 
are those of the year of account 1924-25 and that in that year, it could not have 
been one of the purposes of the petitioner’s business to supply funds to Rama- 
swami & Co., since the business ddne under that name had ceased to exist. 
The sums advanced to Ramaswami & Co., had been lost and were no longer 
available to be employed as capital of any business that was being done by the 
petitioners. In my opinion, therefore, the question must be answered in the 
negative on the ground that the sum on which interest is claimed was not 
capital employed in the petitioners' business in the year of account. 

K. V. Krishnaswami Iyer and V. Rcjagc-pala Aiyar, for the assessees. 

M. Patanjali Sastri, for the Crown. 


JUDGMENT. 

The assessees here are a Natlukottai Ghetti firm who trade under the 
Vilasam of A.L.A.R. and their primary business is the usual Natlukottai 
Chetli business of banking and money-lending. They also trade in other ways 
and under the style of Ramaswami & Co., did a considerable piece-goods busi- 
ness in Madras which was opened in 1910. A.L.A.R. traded almost entirely 
on borrowed capital. The question is whether tliey are entitled to deduct from 
their income-tax assessment interest paid on that part of the borrowed capital 


which they had put into Ramaswami & Co. That branch of their business 
was unsuccessful. It had to be closed in 1924 and it was found to have sus- 
tained a loss of Rs. 11,00,000 odd. Substantially two points were put for- 
ward against the claim of the assessees to make the present deduction. It was 
said first that the business of Ramaswami & Co. was quite separate 
and distinct from that of A.L.A.R. and that interest paid on money devoted 
to the purpose of providing trading capital for Ramaswami & Co. was not a 
deduction that could be allow’ed in the assessment of A.L.A.R. For this 
on the findings we can see no warrant. There is nothing in a name; Rama- 
swami & Co., in effect was A.L.A.R. and the case does not seem “> ‘JS 
be different from that of two departments of one big store. Spencer & Co., 
l.irnited, to take a familiar instance, carry on the business of Chemists and 
Druggists at one end of their buildings and that of haberdashers at the ot er 
end, and for all we know, they may for their own purpose keep the amounts 
of these two branches of their activities separate. Tt is obviously important 
for a modem multiple store like Whiteleys, or Herrods, or Spencers here to 
know how each branch of their business is doing, whether it is making a p 
or a loss, so that, if one particular activity is shown to be earned on at a 
loss it would be open to them to close down that branch of their general 
business. Nor does it seem to matter that the piece-goods business “"d^c^ 
under the name of Ramaswami & Co., was carried on m a separate building 
in another part of Madras. In our opinion the findings preclude any inference 
that these were two separate and distinct businesses. 
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The second point taken was that, as the piece-goods business had been 
shut down in the year 1924 and did not function in the year of assessment, 
1924-25, it cannot be said that the capital which had been borrowed was em- 
ployed in the business during the year of assessment. The money was bor- 
rowed for the purposes of the business and was employed in the business for 
its purposes until it was lost. Nevertheless interest had to be paid on it and 
the test seems to us to be not whether it continued to be available for the 
purposes of the business during the year of assessment, but whether it was 
in its origin money borrowed as capital for the assessees’ business and whether 
interest was in fact paid on that borrowed capital f existing or lost) during 
the year of assessment. We therefore, answer the question propounded in the 
affirmative, safeguarding ourselves by saying that the word 'separate' in the 
question framed is perhaps an unfortunate ambiguity and on the facts of this 
case m^ans no more than that the business was carried on by A.L.A.R in 
.separate departments of which the unfortunate piece-goods department con 
ducted under the style of Ramaswami & Co. was one. Costs fixed at 
Rs. 250 will be paid to the assessees by the Commissioner of Income-tax. 


[250] IN 1 HE HIGH COURT OF JUDICATURE AT RANGOON. 

Before Mr. Justice Ctinliffe and Mr. Justice Baguley. 

f30th April, 1928.] 

A.K.A.C.T.V. Chetti^ar Firm Assessees,* 

V. 

The Commissioner of Income-tax, Burma. . . Referring Officer. 

Income-tax Act {XI of 1922). Sec. 66 (2) and (3 ) — Application to Com- 
missioner to state a case on points of haw refused — Assessee applying to High 
Court for a case on different points of law— Maintainability. 

On an application to the High Court wider section 66 (3) of the Income- 
tax Act, the Commissioner of Income-tax cannot be required to state a case on 
points of law different from those on which he was asked to state a case on an 
application under section 66 (2). 

Application [Civil Miscellaneous Application No. 22 of 1928] under 
section 66 (3) of the Income-tax Act (XI of 1922) for an order direct- 
ing the Commissioner of Income-tax, Burma to state a case for the opinion of 
the High Court. ^ 

Venkairom, for the Assessees, 

A. Eggar, Government Advocate, for the Crown. 

JUDGMENT. 

This is an application on the part of the A.K..A.C.T.V. Chettyar firm 
of Wakem^ It is rnade under section 66, sub-section (3) of the Indian Income- 
tax Act. The application seeks for a mandamus against the Commissioner of 
Income-tex requiring him to state a case on two points of law. The points of 
law are alleged to anse out of an assessment 6f the firm to income^ but 


♦A.I.R. 1928 Rang. 281, 
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the 13th of Aai^st, 1927 he was asked to approached on 

far as we can see) quite dikTent oornts nfT" “P”" 

been jettisoned and for the two remainino- P°'"*® 

been substituted. It appears to u ^ 7 “ have 

section (3) of section perfectly kar ^ sTsecT *“b- 

“Tf . ,• . cjear. ^ub-section (3) runs as follows-— 

sioner refus^tna;"';!;:^": ^'theTr^ d"!" 

assessee may. within six months fro^ question of law arises, the 

notice of the refusa apk To w T A with 

^atisfied of the c^reress of the r ** •>“« 

Commissioner to state the case and toTerT'^^ 

the Commissioner shall state andteL the IraccTZTy!’’ ' 

It appears to us quite obvious that what is meant by the languaee of the 

ToTTon ‘ be required to state a cafe fpon TI:: 

If fhe ^ P"'"** '^w which he was considering 

I the assessee were pe^ittcd to shift his ground from a legal point of view 

bvihiT"^' “‘’‘’i f'"’' “ ‘be whole of the consideration 

dered application reaches this Court would be ren- 

circuinstances and on this preliminary point, this application 
must be dismissed, with costs five gold mohurs in favour of the Crown. 

4 


[251] IN THE HIGH COURT OF JUDICATURE AT CALCUTTA. 

Before Sir George Rankin, Kt., Chief Justice, Mr. Justice Buckland and 
Mr. Justice Mukerji. 

[I6th May, 1928.] 

Messrs. Turner Morrison & Co., Ltd. . . Assessees.* 

V. 

The Commissioner of Income-tax, Bengal . . Referring Officer. 

Income-tax Act {XI af 1922), Secs. 4 (3) (vii) and 12 — Assessee carry- 
ing on business as Managing Agents of companies — Winding up of one company 
— Sums paid to assessee as compensatiojn for loss of office tJterAn — If income 
arising from business — Assessability. 

Where the pssesseed carrying on business inter alia as Managing Agents 
and Agents of a number of companies and firms were paid a sum of Rs. 21 lakhs 
as compensation for loss of their office as Managing Agents af a company voltdn- 
tarily waund up, 

Held, that the snm so paid was income assessable under Sec. 12 of the 
Income-tax Act and being a receipt arising from business ivas not exempt from 
assessment under Sec. 4 (3) (mi) of the Act. \ 

Case stated under section 66 (2) of the Indian Income-tax Act (Xl'bf 
1922), by. the Commissioner of Income-tax, Bengal, for the opinion of the High 
Court. 


♦(1929) I.L.K, 56 Cal. 211; 33 C-W.N. 112; A.I.R. 1929 Cal. 212. 
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CASE. 

In accordance with the provisions of section 66 (2) of the Lidian Income- 
tax Act 1922 (XI of 1922) and at the request of Messrs. Turner Mornson & 
Co., Ltd., the Assessees, I have the honour to refer to the Hon'ble High ^urt 
a questioii of law as hereinafter stated arising out of the assessment made on 
the Assessees for income-tax for the year 1926-27, the assessment being made 
inter alia on a sum of Rs. 2,25,000 received by them from the Cossipur Sugar 
W orks Ltd., in liquidation under the circumstances stated below. 

2. The Assessees carry on business in Calcutta as merchants and also 
as Managing Agents and Agents of a great many companies? and firms. They 
have branches in Bombay and Chittagong. 

3. The Cossipur Sugar Works, Ltd. (hereinafter called the Company) 
was incorporated as a company in the year 1909 and under Article 87 of the 
Articles of Association, the Assessees (Jben an unincorporated firm of the 
name of Messrs. Turner Morrison &-Co.'Las from time to time constituted, 
were appointed the Managing Agents of the Company, but there was nothing in 
the said articles regarding their appointment for any fixed term of years. 

4. The Assessees were the registered holders of 6,683 shares out of a 
total of 10,000 shares of Rs. 100 each. Thus 66.83 per cent, of the share capital 
was held by the Assessees. 

5. The Company had no Directors, but was managed by the Assessees as 
Managing Agents. The registered office of the Company was 4, Council House 
Street, the office of the Assessees. 

6. Under Art. 87 of the Articles of Association of the Company the 
remuneration of the Managing Agents was to be fixed by the Company in Gene- 
ral Meeting. This remuneration was varied from time to time. The last Re- 
solution of the Company was passed on the 14th March, 1924, fixing the remu- 
neration for the year ending 31st October, 1924, at Rs. 1,500 a month with 
commission. The total remuneration G^^^^itiding commis^on) received by the 
Managing Agents in 1923 and in 1924 was Rs. 48,332 and 48,424 respectively. 

7.. There was no contract actually executed between the Company and the 
Assessees for their services as Managing Agents of tlie Company. It was at 
the option of the Company to vary the remuneration from time to time and 
tlie Assessees were at liberty to terminate their own appointment as Managing 
Agents at their option. 

8. On the 16th January, 1925, at an Extraordinary General Meeting of 

the Shareholders of the Company the following Resolution which was passed 
as an Extraordinary Resolution at the Extraordinary General Meeting* of the 
Sliareholders on the 2nd January, 1925. was confirmed as Special Resolution: 

“That the Company be wound up voluntarily and that Messrs. Harold 
CoUman Edmondson, and Townfey Walter Harding both of No. 4, Council 
House Street, Calcutta, Merchants, Directors of Turner Morrison & Co., Ltd. 
be, and they are hereby, appointed Liouidators for the purpose of such winding 
up, with joint and several powers." ^ 

9. At the above meeting, the following Resolution was also passed : 

‘'That an amount of 2^ lakhs be paid to Turner Morrison & Co., Ltd- 
as compensation for their loss of office as Managing Agents of the Com^y,” 
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10. The Assessees claimed this sum of Rs. 2^ lakhs as a receipt of 
casual non-recurring nature not arising from business or theiexercise of a pro- 
fession, vocation, or ' occupation and so exempt under section 4 (3) (vii) of 
the Income-tax Act (XI of 1922). The Income-tax Officer considered this 
sum as a receipt from business and included this sum in their income for pur- 
poses of assessment. The Assessees appealed to the Assistant Commissioner 
who upheld the assessment. * The Assessees thereupon applied under section 
66 (2) of the Income-tax Act 1922 for a reference to the Hon’ble High Court. 

11. The question of law which is referred to the High Court is as fol- 
lows : — 

On the above facts, is the said sum of Rs. 2,25,000 received by the As- 
sessees exempt from taxation under section 4 (3) {ini) of the Indian Income- 
tax Act (XI of 1922) ? 


12. The Assessees urge in support of their contention, arguments which 
may be summarised as follows: — 


(a) There being no agreement in the Articles of Association of the Com- 
pany for the appointment of the Assessees as Managing Agents for a fixed 
term of years, they were liable to have the appointment terminated at any time 
by alteration of the articles. 


{b) Their remuneration was, under the Articles of Association, to be 
fixed by Company in General Meeting. Thus it was at the option of the 
Ojmpany to var)' the remuneration from time to time, with the reciprocal option 
to the Assessees to terminate their appointment at will. 

(^c) The Assessees could have no claim for damages or compensation 
for loss of their appointment as Managing Agents in the absence of a contract 
for any fixed period. 

{d) The amount of Rs. 2,25,000 paid to them was by way of gift or 
testimonial, without any reference to their past relationship or their past services 

to the Company. 

{e) The Assessees , ceased to be the Managing Agents of the Com- 
pany on the Resolution for the winding up of the Company being passed. 

(/) The amoimt paid to the Assessees could not be said "to arise from 
business.” The relationship a; Managing Agents having ceased, there was in 
existence at the time no venture or concern in the nature of trade or business 
in connection with whi^ the Assessees received the payment. 

(a) To sum up. the relationship as Managing Agents having termi- 
nated, no business existed, and the sum paid was a voluntary gift and was of 
a casual or non-recurring nature not arising out of any business. 

13. 1 am required under the Act to state my opinion in the matter which 


as follows: — 

(a) Though the winding up Resolution was passed on the 16tb Januaiy, 
25 the Assessees had a claim to remuneration for the ycar^commencing en t e 
t November 1924 and there can be no .doubt that this was borne mmmd wnen 
■ Resolution voting them Rs. 2,25,000 was passed. I am of opinion that tMs 
m r^esems Ure remuneration for the year 1924-25 to which the Assessees were 
titled legally and which if the Company had not been wound up, would beyond 

ubt have been assessed as income. 
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{h) The Assessees had a controlling interest in the 'Company and in 
Tirtae of such interest got passed the Resolution regarding the payment of 2^4 
lakhs to them. 

(c) The payment would never have been made to them had they not 
been the Managing Agents of the Company, and therefore it accrued to them in 
virtue of their office. 

(d) * The Assessees carry on business as mcrcl ants, and agents of a 
large number of firms and companies; and this sum received by them was not 
of a casual or non-recurring nature, but one usually received in course of business 
by fivmg carrying on the widespread business of the Assejsees. 

I am, therefore, of opinion that the receipt of the money in question is 
a receipt arising from business as defined in section (2) (4) of the Income-tax Act 
and is not exempt from assessment under section 4 (3) (rii) of the Act as con- 
tendeii by the Assessees. 

Langford James and W. A. K. Page, for the Assessees. 

Sir B. L. Mitter, (Advocate-General) and S. M. Bose for the Crown. 


JUDGMENT. 


BANBTO, C. J. : — In this case, the Commissioner of Income-tax, Bengad, 
has stated to this Court for its opinion the question whether a certain sum Rs. 2V^ 
lakhs, received by the Assessees is exempt from ta;tatIon under section 4, sub- 
section 3, clause (vii) of the Indian Income-tax Act, 1922. The sum in ques- 
tion is a sum which was votedXo the Assessees by the share-holders of a com- 
pany called the Cossipur Sugar Works, Ltd. It appears that that company was 
passing a resolution for voluntary winding up. A firm which Had previously 
carried on the business now carried on by the Assessees had been nominated 
by the Articles of Association of this Company as their Managing Agents. No 
time was fixed throughout which they were to be the Managing Agents and no 
remuneration was settled for the office; but, in point of fact, the Firm and 
s.flcrwardi} the Company, namely, the present Assessees acted as the Managing 
Agents and during certain years which are mentioned in the letter of Reference, 
received about half a lakh of rupees annually for their trouble. Now, the busi- 
no.ss was coming to an end. The Cossipur Sugar Worlds, Ltd., was being wound 
upland the Resolution nassed by the share-holders was that an amount of 2V± 
lakhs of Rupees was to be paid to Messrs. Turner Morrison and Comnanv Ltd 
ns compensation for their loss of office as Managing Agents of the Company. ’ 


^ic which we have to decide is whether or not that sum which 

was pan to the Assessees is a receipt not being a receiot arising from bu^ness 
or .he exercise of a profession, vocation or occupation, which is of a casual 

an em“r’TL”co^^onerof^^^^ 


We are dealing here with two companies. It is quite true that the 
sesscc Company was a shareholder of the Cossipur Sugar Works Ltd Or e 
Company was not only making a large navment tr» V 

ana cases of that Class may be put on one side ^ ^ gift to a 

ni-.28 
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It has been contended before us that, in view of the fact that the Maua- 
ginjj iigency of the Cossipur Sugar Works, Ltd., caoie to an end by reason of 
the resolution to wind up, the payment of compensation for the loss of offVe 
cannot be a payment or receipt arising from busin^^ss. Now, that contention 
bas been urged upon us mainly on the basis of certain English cases which are 
addressed to a very different state of the law. The problem before the English 
Courts in the cases which have been cited before us w.as whether or not the pay- 
ment in question was a perquisite of an office or employment. The scheme of 
the Indian Act is different. Section 4 sets out, in the first place, certain forms 
of income which are not to be exposed to income-tax at all ; and it is in that 
connection that clause {vii) of sub-section (3) is ciiactfd. When we come to 
the subsequent sections, we find that these sections beginning with section 6 deal 
with incomes under certain heads specified by the .statut'=. Section 6 lays down 
these heads and the following sections deal with each of those six heads. When 
we come to section 10, we find that tax is payable under the head of “Busi- 
ness” in respect of the profits or gains of any business carried on by the Assessee; 
and section 12 which deals with the residuary heading “other sources” is 
expressed in this way: the tax shall be payable in respect of “income, profits 
and gain.s of every kind and from every source to which this Act applies (if not 
included under any of the preceding heads)”. If therefore, a payment comes 
under clause (vii) of sub-section (3) of section 4, it is not covered by section 12 
at all. In my judgment, we have to take the words of clause (vii) by them- 
selves. We are not concerned for this purpose with the wording of section 10. 
We arc vitally concerned with the w’ording of clause (vii) of the third sub- 
section of section 4. Whether or not an amount is profit or gain of any business 
is one question; whether it is “a receipt arising from business” is another 
qucation. We are concerned with the latter. 

Now, the English cases go not upon any similar test. They go upon the 
question whether a certain receipt is a perquisite of an office. If it is not a 
perquisite of an office or a profit of business or trade, then it is not taxable. 
Consequently the class of cases, known as the Easter offeiing cases, e.g., Herbert 
V. }fcQuade(l) and Turner v. Cux!ion(2) arc not, in the least, in point. In 
one case it was held that the person got the money, because he was the parson; 
therefore, it was a perquisite of the office. In the other ease it was held that, 
although the curate would not have got the money unless he had been the 
enrate of the parish, still he got it as a testimonial for his work and not, because 
hi was curate. In the same way, in the case of Cowan v. Seymour (3) the 
question was whether or not the voluntary payment accrued to the person by 
reason of his office. That was the ease of a person who had acted as the Secre- 
tary of a company. He was given what was called a testimonial. In view of 
the fact that it was a testimonial it was held that it was not a perquisite of the 
office which had come to an end. Similar considerations were canvassed in the 
cricketer’s case, Seymour v. Rccd(4) and in ihr- Jockey’s case, Wing'^. 
0*Connel(^). 

Now, in the case before us. we are not considering whether Messrs. 
Turner MoWison and Company Ltd., received this sum of money as a per- 
quisite of an office. We are enquiring whether they received this sum of 
money as a receipt arising from business. Thev are a company that have 
several — it may be many — managing agencies. This is found as a fact by the 
Commissioner of Income-tax. They were given this sum of money because, 

(4) II Tax. Cat. 626 ; (1927) A. C. 664. 

(6) (1927) Ir. K. 84. 


(1) 4 Tax. Caa. 489 ; ^1902) 2 K. B. 631. 
(S) 2 Tax Cas. 423 ; 22 Q. B. D. 160. 

(3) 7 Tax Cae. 372; (1920) 1 K- B 600. 
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witlioht notice to them, in the middle of the year, one ot' their managing aggies 
was being brought to a close. In the circumstances, it was thought right to 
given them this amount by way of coinpensation for iheir sudden dismissal. In 
mv iudgment, it is impossible to say that the receipt is not a receipt arising 
from business and that is the statutory test which in this country has to be 
applied. It was not contended before the Commissioner that this case, if it 
did not come under section 10, would not, apart from this exemption clause, 
be hit by section 12. We are not concerned, therefore, to find- yea dr nay, 
whether Mr. Justice Rowlatt’s view is right or not in the case of Seymour v. 
Reed, {!) i.e., whether the payment for the loss of the Managing Agency would 
be a profit of the business. If it does not come under section 10, then it comes 
under section 12. And the observation in the cricketer’s case that such wind- 
fall as vas there before the House was not income does not avail ip, this case. 
There is no doubt upon the Indium Act that the pajunent in the present case is 
income within the meaning of section 12 unless it is suved by section 4 (3) (vii). 

Ill these circumstances, it seems to me that the Cimmissioner of Income- 
tax was right in deciding that the exemption relied on was of no use to the 
Assessees and that income-tax was rightly assessed. 

Costs must be paid by the Assessees. 

BUCKLAND, J. : — I agree. 

MUKERJI, J. : — I agree. 


(262) IN THE HIGH COUB^ OP JUDICATURE AT ALLAHABAD. 

Before Mr. Justice Mukerji and Mr. JusUce Bennett. 


[17th May, 1928.] 

The Indian Turpentine and Rosin Co., Ltd. 


P 

Assesses* 



The Co 


Mill 


issioner of Income-tax, United Provinces 


Bef erring Ojftcer. 


Incomedax Act {XI of 1922), Sec. 10 (2) (ix ) — Company purchasing 
f cnn factory from Government — Government supplying crude resin at cost price 
i)lus royalty — Additumal royalty to lie paid on company's excess profits over 
15 per cent. — Claim for deduction of additional royalty. 


Under an agreement entered into between the asscssee Co. and the United 
Provinces Government for the sale of resin factory ly the latter, the Government 
in addition to taking up half the shares in the Co., was to supply throtigh ils 
Ft rest Department crude resin at the cost of labour and delivery plus a royalty 
of Be. 1 per mound and if the profits of the Co., in any year exceeded 15 per 
cent., a furiher payment of 40 per cent of the excess profits was to be made in 
the foUowtng year as addtttonal royalty. On an assessment to income-tax on 
the profits of the accounting year 1926-27, the Co. claimed to deduct as business 

^erwes the share of its profits in 1925-26 paid in the accounting year as addi^ 
itondl royalty to Government. 

BSLD,^ that the sum paid as additional royalty was price paid for iho 
supply of resin and hence was expcTiditure incurred solely for the purpose of 

* (192S) K. a! L J. 1829. ; A.LR. (1999) AIL 118. 
a) n Tax Caa 6S6 ; A.C. 954. 


« 
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tafntnfif profits deductable under Sec. 10 (2) (w) cf Hie Income-tax Act 

Case (Mis. Case No. 245 of 1928), stated under Sec. 66(2) of the 
Indian Income-tax Act (XI of 1922) by the Commissioner of Income-tax 
United Provinces for the opinion of the High Court. ’ 

CASE. 

The bi^oss of the Indian Turpentine and Rosin Company, Limited, 
belonged originally to the Government of the United Provinces and was known 
as the Government Turpentine and Resin Faebuy at Ciutterbuckgunj in the 
Bareilly di.strict. The Local Government sold the concern to a syndicate in ac- 
cordance with the agreement, dated September 1, 1923, of which a copy, with a 
copy of the second schedule, is attached in Appendix I. A company was floated 
by the Syndicate in 1924 with a capital of twelve lakhs of rupees of which shares 
to the value of six lakhs of rupees were allotted to tiie Local Government. 

2. Among other terms in the agreement the Local Government undertook 
to sell not more than 100,000 maunds of crude resin eveiy year to the Company 
(clause 13). It was fuidhcr agreed as laid down in clauses 7 and 8 of the agree- 
jaent in the second schedule that, besides the cost of collection and transport, 
the Company would pay only an allowance of one rupee per maund net weight 
of crude resin delivered to the Company as royalty to the Forest Department, 
and in addition to a share of net profits of the Company to be calculated in ac- 
cordance with clause 30 an additional royalty on crude resin supplied. Clause 30 
runs: — .... This share shall be calculated as follows: — 


“If the profits of the Company in any year exceed 15 per centum of the 
capital of the Company ranking for dividend then the Company will 
pay tlie Forest Department as additional royalty such proportion of 
40 per centum of the amount by which the profits exceed the above- 
mentioned 15 per centum as the number of maunds of crude resin 
either supplied by the Forest Department to the Company or collected 
and extracted by the Company from the channels made available by 
the Forest Department in the preceding tapping season (or if the 
year coincides with the tapping season tnen in the tapping season 
concerned) bears to the total number of maunds of crude resin 
received by the Company in that period. 


The profits of the Company for the purposes of this agreement shall be 
such profits as may be ascertained by the Company’s Auditors from 
year to year after deducting all working and other expense chargeable 
against revenue and proper depreciation on all buildings, machinery, 
plant and materials. The certificate of the auditors of the Company 
regarding the amount due to Government under this clause shall be 
accepted.” i 


3. The Company was assessed to income-tax on September 27, 1927, on the 
basis of its profits in the financial year (its accounting i enod) 1926-27. In iram- 
iiig his assessment the Income-tax Officer, Babu Sital Prasad {vide extract copy 
of order in Appendix II) refused to allow as a business expense jn the y^r m 
question, the sum of Rs. 24,328,-12-0 paid out of the profits of the yew 1925-26 
as additional royalty to the Local Government in accoiaance with ^e Uirwtor b 
proposals on the accounts for that year (extract copy of whm . 

issued on August 7, 1926, enclosed— Appendix III), Ihfs^ 

ihe Income-tax Officer, whe assessed the Company in 1926-27, had said that this 



221 


THE COMMISSIONER OE INCOME-T^X, U. P. 

sum would be admissible in the next year (extract copy of order attached— 
Appendix IV). 

4. The Company appealed against this decision to the Assistant Com- 
missioner of Income-tax, wlio upheld the order of the Income-tax Officer. A copy 
of the relevant part of the appellate order is also attached (Appendix V). 

5. The Company has now asked that a case be stated for the decision of the 
High Court on tlie point whether the action of the Income-tax Officer in disallow- 
ing the sum of Rs. 24,328-12-0 was correct. A copy of its petition is enclosed in 
Appendix VI. 

6. The point of law which arises is: — 

Is the share of the profits of the Company in 1925-26, whicn was paid 
the Government of the United Provinces as additional royalty in 
1926-27, expenditure incurred solely for tlic purpose of earning the 
profits of the Company assessable in 1926-27 within the meaning 
of section 10 (2) (ix) of the Indian Income-tax Act ? 

J. The Commissioner is of opinion that the answer to the question is in the 
negative. He would add that he disagrees with the view of the Income-tax Officer 
who made the assessment in 1926-27, and has taken steps to raise the assessment 
if the High Court answers the above question in the negative. 

Kailasa7iath Katju, for the Assessees. 

Vma S^vankar Bajpai, for the Crown. 


JUDGMENT 

BENNETT, J, ; — This is a reference by the C'omjuissiouer of Income-tax in 
tl e following terns in rcgai-d to the business of the Indian Turpeutine and Resin 
Company, Limited: “Is the share of the Company in 1925-26, which was paid 
to the Government of the United Provinces as additional royalty in 1926-27 ex- 
pense incurred solely for the purpose of earning the profits of the company assess- 
able m 1926-27 within the meaning of section 10 (2; 0^) of the Indian Ineorae- 

t&X I 


TT Company is as follows Originally the Government of the 

Umted Provinces owned a factory for the production of resin in Bareilly and 
1 qlq received crude resin from the Forest department. In the year 

1923 the Local Government desired to have the factory transferred to a company 

entered mto a deed of sale and an annexed schedule of agre^ 
ment with a certain Syndicate of three gentlemen who eventually floated tlie 
Company <«Ued the Indian Turpentine and Kesiu Company Lfmited The 

object of the Local Government was to have an assured market for the 
crude resm obtained from its Forest Bepartmeat Aeeordinrfv in 

shm-es in a eompa^x to 

mmi-mmrn 
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further provided in clause (7) 
tj embrace: 


that the cost of supply of the crude resin was 


(rt) The estimated expenditure of materials, labour and special staff. 

(6) A certain allowance for delivery. 

(c) An allowance of Re. 1 per maund net we%lj.i of crude resin as royalty. 

Clause (8) provided: — 

In addition a share of the net prohtfj of the company as des- 
enoed m clause 30 shall be payable to the Forest Department by the Com- 
pany as additional royalty on the crude resin supplied. ’ * 

Clause 30 provides as follows; “In addition to the payments to be made 
by the Company to the Forest Department under clauses 16 and 27, a share 
of the profits of the company, as mentioned in clauses 8 and 26, shall be paid 
annually by the Company within tliree months of the close of each tapping season. 

This share shall be calculated as follows 

If the profits of the Company in any year exceed 15 per centum of the capital 
cf the company ranking for dividend then the Company will pay the Forest De- 
partment as additional royalty such proportion of 40 per centum of the amount 
by which the profits exceed the above-mentioned 15 per centum as tliC number of 
maunds of crude resin either supplied by the Forest Department to the Com- 
pany or collected and extracted by the Company from the channels made avail- 
able by the Forest Department in the preceding tapping season (or if the year 
coincides with the tapping season, then in the tapping season concerned) bears to 
the total number of maunds of crude resin received by the Company in that 
period. 

The profits of the Company for the purpose of this agreement shall be such 
profits as may be ascertained by the Company’s auditors from year to year after 
deducting all working and other expenses chargeable against revenue and pro- 
per depreciation on all buildings, machinery, plant and materials. 

The certificate of the auditors of the Company legaiding the amount due to 
Government under this clause shall be accepted.” 


The arrangement, therefore, is that a certain quantify of crude resin is sup- 
plied in a certain year and for that a certain price for cost of labour and deli- 
very and Re. 1 royalty is paid during that year. In the following year a fur- 
ther payment is made which varies with the profits of the Company if those pro- 
fits exceed 15 per cent. 


The question before us is whether that extra sum paid in the following year 
is a distribution of profits by the company in which case it is liable to pay income- 
tax, or whether it is to be regarded as a business expense of the Company. It was 
held by the Income-tax Officer that as this royalty was dependent on the earnings 
of profits, therefore it was an allocation of profits to one of the biggest share- 
holders of the Company. That position, however, was abandoned in the Court 
of appeal before the Assistant Commissioner of Income-tax, because it was 
pointed out that if the Government sold all its shares in the Company, the 
Company would still have to pay the same amount of royalty. Therefore the 
payment could in no sense be regarded as an allocation of profits to one of the 
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co-sharers in the Company. It is merely an unconnected fact that Government 
are at present shareholders in the Company. 

The grounds on which the Assistant Commissioner ot Income-tax proceede*! 
were that the additional royalty was calculated in a certain manner and the lia- 
bility to pay it arose in a certain manner, both of which were connected with the 
profits earned by the Company. He held therefore that it could not be consi- 
dered as a payment for resin supplied, nor could it be considered as an expense 
necessary for the earning of the profits of the Compan;^ The case has been ver/ 
ably argued before us and we consider that the relevant points are as follows: — 

(1) We consider that the matter is analogous to the payment of a share of 
profits of a business to a managing director. The managing director gives his 
services to the business and after the close of anv financial vear he is given in the 
following year a proportion of the profits of the business. That proportion of the 
profits is counted as one of the expenses of the busiiicw? incurred solely for the 
purpose of earning the profits of the business and tsKTefore is not liable to 
ass^:ssment to income-tax under section 10 (2) (ix) of the Indian Income-tax Act. 

(2) In considering the ouestion as to whether this payment is profit of the 

Company or a business expenditure, we consider that fhfi: fact that in its annual 

balance sheets this would not be shown as" profit available for distribution to the 

shareholders is a relevant fact. The profit is not available for distribution to the 

shareholders. It is to be paid for the cost of the crude resin supplied in the 
previous year. 


(3) If the Company was calculating the cost of production of its resin 
would certainly have to take into account this additional royalty paid to the 

(4) As regards the definition of price, section 77 of the Indian Contract 

Act the sale is the exchange of property for a price.” There is no- 

thmg in this definition which precludes the inclusion of this additional royalty as 

the crude resin supplied to the Company. In the second 

mv payment is to be made to the Forest Depart- 

ment. This payment is made on behalf of the crude resin supplied and is part of 

and the sUdkSe whlfrSS ?n the 

notice that the primary object of Government was to ohiain a miket 

and we mTITo t 

Ulu PI US, paid out of the profits of the 
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year 1925-26 as additional royalty to the Local Government is a s.™ -i,- i. 
should not be included in the assessment of income-tax on the profits of 

?S"s;s.:r <> 

MUKERJI, J. I agree with my learned brother in answering the reference 

m the affirmative and in agreeing that the costs should be paid as directed by 

operative portion of his judgment, therefore, stands as the judgment 
of the Court. ^ % uw 


The facts of the case are given in detail by my learned brother. I have only 
to add one thing and it is this. In my opinion the correct answer to the question 
put to us can be had by answering a simple quesrion. The question is tils. 
What is the consideration for the money paid to the Local Government (being a 
part of the profits earned) when the profits earned exceed 15 per centt It is 
clear that the paj-ment is not made to the Local Government as "shareholders”. 
The pa>-ment is made on account of resin supplied. If this is not Gie case, then 
there is no consideration whatsoever for this payment. I have not the least doubt 
that the .sum in question paid to the Local Government was paid as the price of 
resin supplied and that therefore the money so spent was a part of the e.xpenditure 
incurred solely for the purpose of earning the profits of the Company. 


(253) IN THE HIGH COURT OF JITDTOATtTRE AT BOhlBAT. 

Befora Sir Charles Faivcett, Kt., Acting Chief Justice and .Vr. Jmtiee Mina, 

[22nd June 1928.] 

Madliavadas Jethabhai . . Amcsscc.* 

V. 

The Commissioner of Income-tax, Bombay . . deferring Officer. 

Tncome-tax Act {XI of 1922), Sec. 66 -(2) and (3) — CowiHi.wioHcr 1 * 9 - 
fusing to state a case as time barred under Sec. G6-(2) — Aptdication to Court 
under Sec. 66 (3), if lies — Specific Belief Act (1 of 1877), remedg thereunder. 

The provisions of Sec. 66 (3) of the Tncome-tax Act are not opplicahU 
to a case of refusal by the Commissioner of Income-tax to state a rase on the 
ground that the application therefor was made beyon i the period of one nionfA 
prescribed by Sec. 66 (2) of the Act. The remedu open in such « r<w 9 « an 
application under Sec. 45 of the Specific Belief Act. 

Ci\il Application No. 1030 of 1927 under Spc. 66 (3) of the Indiim 
Income-tax Act (XI of 1922), for an order to direct t'lo Commi.ssionor of Iueom«^ 
tax, Ben bay, to state a case. • 

G. N. Thakor, for the Asscssce. 

J. Kanga, for the Crown. 

JUDGMENT. 

FAWCETT Ag. C. J. A preliminary objection has been taken, in this case, 
by the Advocate-General that the application does not lie to the High Court on its 

• (1928) 80 Bou. L.R. IIU : A.I.R. (1928) Bom. 434 (1). 
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appellate side in the form in which the application has been brought under tha 
provisions of section 66 of the Indian Income-tax Act. The Advocate-General 
has pointed out that sub-section (3) of section 66 is limited to a case of refusal 
by the Commissioner to state a case on a particular ground, viz., the ground that 
no. question of law arises. If there is such a refusal, then sub-section (3) enables 
an application to be made by the assessee to the High Court and the High Court 
to interfere, if it is satisfied of certain things. 


Mr. Thakor for the applicant contends that sub-Sf?ctiori (3) should be read as 
covering a refusal on any other ground such as the oneinwhichtheCommissioner’s 
^iusal was based in this case, viz., that the application to him to refer to the High 
Court the question of law arising out of this order had been made beyond the 
lime of one month prescribed by sub-section (2). It seems to us impossible to 
construe sub-section (3) in a way that would be directly contradictory to Itt 
e^r^ terms. The Legislature having chosen to limit sub-section (3) to a case 
Of refusal on the ground of no question of law arising, it would obviously be 
beyond our province to construe that section as covering a refusal on some other 
groM^ espMially as another remedy is open to the applicant under section 45 
of the Specific Relief Act, as is shown, for instance, by the Privy Conned case of 
Alcock, Ash^wn &Co., v. Chief Revenue Authority, Bombay. (1) Our opinion 

in ^ sMar opimon expressed by the Calcutta High Court 

Commissioner of Income-tax, Bengal (2)’ 
We do not think that we permit the present application to be conve^ into 
an application under section 45 of the Specific Relief Aei in e * 

that Brfe 536 of the Original Side Bul^. “ “ ’in igTe rfall fte 

port or in answer to any such annlication Thp +■ . y he used in sup^ 

missed with costs. Costs to be as on the appellate dde Sr “ 


<264) 


IBT OP JUDICATUBB 
PULL BENCH. 


Before Sir CouH^y Hr. Joetice Hos, Hr. Jueiice 

Adorn,, Hr. Jo^Uce Wort and Hr. Juetice Allanscm. ' 

[12th June 1928.] 

Bam Khelwan Ugamlal 

y • • Assesses,^ 

»scMo» of Act, Ugdlity of~Botice not sfo^ 

^^■p^'^eeesment based on revort of ^ as to— Scorn 

<a* Offieer, validity of, eshmoted income by onotherlZ^ 

( 1 ) 1 iTt. c. »»i ~ ^ coniemplai ed fiy Sac, 

• (IMS) I. L. R. 7 Pa, » 

m-89. *• 


ssa ! A, 1. R. 
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RAjMKHELWAN UGAJMLAI 


V. 


notice under 

^ecUons of n. rneo^ne-ZZt IdZ.A Z^ZZ:! ZZZf^. 

and aZZ%Z7Z/T *’• “«<* Orissa 

s ^ ^ - "<^p^>:zzzzzzzz :zzzzzz,ztd ^ ^ 

s£B 

Income toT^OffUl J J produce the accounU called for, iM 

ncome-to Officer made an n^acfismcnt under section 23 (4) includina in Ihp 

^sessment the sum of Bs. 10,000 reported hy the InMaTSr n th. 

Umted Provinces as the estimated profits of the hmsiness at C 

HELD hy the Division Bench, {Dawson Miller C 3 an3 ffnee 7 ■» iltni #i.» 
■as^essees were properly served under \ee 99 (a\ * • w 

s^Sr=“5F™'=-~ 

nf T Reference No. 141 of 192G), slated under Sec 66 f3) 

uJted pSes f Coinmij.sioner of Income-tax; 

unitea t-iovinces, in compliance with the order of the High Court. 


CASE. 

+>.« directed by their Lordships to state a ease for their decision on 

of tlio appellate order in the above 
assessment. Firstly whether the production of the order -sheet to Banwari Lai 

b> the Income-tax Officer was a proper service of a notice under section 22 (4\ 
and secondly, whether, seeinsr that the income-tax in respect of the United Pro- 
vine^ firm of Ramawatar ITira Lai had already been asses.sed at 10.000, it was 
any lonj^er open to the Income-tax Officer, Saran, to assess the income-tax of .the 
Saran firm summarily under section 23 (4), because the books belonging to the 
L/hilwaria firm had not, in fact, been produced* 

2. Tlic facts of the case arc set out below: This reference has a»^isen out of 
the as.sessment order pa.s.scd under section 23 (4) on 21-1-26. that i.s, in the year 
192o-26 on the income of the ^‘previous rear” ending Kartik Badi, 1332 Fasli, 
corresponding to September or October 1924. 

^ 3. There is a firm at Siwan in the District of Saran carrying on bu.sine.ss in 

tne name of Ramkhelawan Sahu Ugam Lai, there is a firm at Paciirukhi in the 
Di^rict of Saran carrying on biujinc.ss in the name of Mathura Prasad Sitaram, 
while there is a firm styled Ramawatar Hira Lai carrying on business at Chilwaria 
5n the Bahraich District in the United Provinces. 

4. The geneological table given below will show the relationship between 
the several persons after whom these 3 firms are styled, and it \vill bo seen that, 
in the case of each" firm, one name is taken from the branch of Bamkhelwan, 
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whiie the other name is taken from the branch of Rajkumar, the deceased brother 
of Ramkhelawan: 


Ramk^clawan. 


Brother— 


Matura Pd. 
Ganeeb Fd. 
Oharan. 


Kajkumar {dead) 
\ 


Banwari Lai. 

I 

Htra Lai. 


Ugam l.al 

I 


I 


Sitaram ;! 

I 


Satnarain. 


Kapurchaad 


I 

Dip Lai. 


Bhola 


/ 

Ramavvatnr. 


I 

Biehnatb 


The Income-tax OiEcer, Sarau, on receipt of information that tlie firm in the 
United Provinces was identical in constitution' with the firm in Siwan and Pacn- 
rukhi, passed an order on the order sheet on 6-9-25 under section- 22 (4) directr 
ing the assessec to produce the accounts of the Chilwaria business together with 
^e original ^ijaks and Bijak Baliis on 12-9-25, this order in the order sheet be- 
ing signed by Banwari Lai, the son of Raniklielawan. On 12-9 these ac-* 
counts were not produced and an adjournment was given to the following date to 
enable the Income-tax Officer to examine certain other account books of the 
assessee. On this date, that is, 13-9-25, the assessee’s Gumashta, Jamuna Prasad, 
promised to produce the accounts of the Chilwaria film on a date alter the Puja 
holidays, and 9-10-25 was accordingly fixed. On 9-10-25 Banwari Lai the son of 
Ramkhelawan appeai-ed but without tlie account books, aUeging that they were 
required by the income-tax Officer, Bahraich, on 8-10-25, and on 21-1-26 thd 
Income-tax Officer, Satan, on receiving a report from the Income-taS 
Officer, Bahraicu, to the effect that the account^ had not been produced 
there on the ground that they were with the assessec in Saran District made ad 
^^ment imder section 23 ^4) m respect both of the income from the business 

time assessment under section 23 (4) wasmiHo ^ up till tns 

Cffilwaria firm was an independent firm f,<^o“tcntion was not that the 

could not be produced because they were reqmred in *t“‘ 

Officer there before whom, as a matter of farf Bahraich by the Income-tax 

contention that the constitution of the Chilwaria firni produced th^ 

Btitution of the Siwan firm was raised for Srst 

section 27 of the Act and dated 8 2 26 ^ ^ application under 

the assessment. ® Income-tax Officer to re-open 

Prov^e United 

at issue and I am not directed Siwan is not a poinj 

I shall endeavour nevertheless inr- th *• ^ statement of the easei 

tot to two firni are identkaf As*o?seiwed “h Lordships, to prove 

film were different in consSon wafnS 

toSof SMtw^u£^®L“‘^made‘^yf“ 

Officer, saran, on 
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'‘Eamkhelawan Ugam Lai have Arhat business at Chilwaria, t)istrict 
Bahraich, going by the name of Ramawatar Hira Lai The Maliks 

(that is Ramkhelewan Ugam Lai) have a firm at Panchrukhi which (roes 
by the name of Mathura Prasad Sitaram” “ 

while, Banhari Lai, son of Ramkhelawan, made a statement on oath two days 
later extracts from which bearing on this point I note below : ^ 

“The Pachrukhi firm goes by the name of Mathura Prasad Sitaram. 
This is a branch of the firm of Ramkhelawan Ugam Lai. We have a 
business at Chilwaria which goes by the name of Ramawatar Hira LaL 
Before 1331-F, we had a business there in partnership with Jadu Sahu 
Mahadeo Lai of Siwan. It went there by the name of Jadu Sahu Ram- 
khelawan. The partnership was dissolved about 4 or 5 years ago”. 


Copies of the full statement of Sita'Tam and Banwari Lai arc attached to the state- 
ment of the case and are marked I* and II® respectively. 

7. In the petition under section 27 the contention that these 3 firms were 
separate in constitution was raised for the first time. I note, however, that the 
.Vekalatnama attached to this petition was accepted through this same Banwari 
Lai who had, in the previous September, stated specifically that the Pachrukhi 
firm is a branch of the firm of Ramkhelawan Ugam Lai, while they, that is, the 
firm of Ramkhelwan Ugam Lai with which he identifies himself, have a business 
at Chilwaria which goes by the name of Ramawatar Hira Lai. Again, it will be 
seen from the report of the Income-tax Officer, Bahraich, dated 22-30-25, copy 
of which marked III® is attached, that the Munib of the firm in Chilwaria stated 
before him that the account books could not be produced there because they were 
with the proprietor in village Nowranga, Pachrukhi P.O., District Saran, but 
village Nowranga is the home of Ramkhelawan and not the home of Balram who, 
it 15 now contended owns an 0-8-0 share in the business, the home of the latter 
being Kuluwan , another village in the Saran District. 


8. Further, it is the custom when two families join in partnership to select 
the name of a representative of each family to form the designation of the fiim. 
In the case of these 3 fii*ms, however, only the names of members of Ramkhelawan 
and Bajkumar’s f amil y are found, but not the names of any member of the 
family of these other persons who are now claimed as partners, and tuis alw sup- 
ports my view that there are no partners in these firms outside the members of 

these two families. 


9. Their Lordships have asked specifieally f” 

Which I deal with below: Whether Banwari Lai, although his name WM nrt 

of those tlitnting the style of the firm, was in of 

Ramkhelawan Ugam Lai. The 

Ramkhelawan with whom he is joint and the latter ^ ^ ^ 

ness is conducted by the son. In this in “Wo 

to JfjSVSto »• at”.™*" 

toiml ai 'S ”ilo llm’of ‘B>o>kh.l.t..ii Pgt. 


* Not printed. 
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and that indeed all the 3 firms referred to above, though trading under different' 
names at different places, are identically constituted, namely, by all the male 
members of the branch of Ramkhelawan and of the branch of Rajkumar. 

10. Banwari Lai conducted the case before the Income-tax Officer all along 
as a member of the firm and as their agent. He produced the accounts before: 
the Income-tax Officer on different dates and filed petitions when necessary. The 
Yekalatnama in the section 27 application was accepted through him and 
appeal petition was accepted through him, while he also signed an application 
made before me on 6-7-26 asking for an adjournment in the hearing of the review 
case and the application for reference. 

11. Information is also asked for on the point whether thi two families, on a 
of which is represented by Ramkhelawan and the other by Ugam Lai and his 
brother Sitaram, are joint. From the evidence, the onlj- finding I can come to 
is that they are joint in business though separate in mess. This conclusion 
is based on the statement on oath made by Banwari Lai on 7-9-25 to the follow- 
ing effect : ‘ ‘ Ugam Lai who is my first cousin being the son of my uncle Rajkumaj 
died 2 years ago about Kuar 1331. Ugam Lai was separate from us for the last 
40 years but the business was all along joint, the profits being divided at the end 
of the year.” 


12. The income of 47,000 in respect of the business in Saran was arrived 
at after a full examination of the accounts and evidence produced by the 
A^essee in respect of his business carried on in that district. This amount 
did not include any sum in respect of the income made Meetly by the firm 
of B^water Hira Lai which carries on business at Chilwaria, but, on the 

certain profits carried from the personal account of 
^e Chilw ana firm in the books of account of Siwan to another personal account 

^ -1 mu Satnarain Ramjatan who are mombers of the Assessee’s 

app^ently resulted from certtiu transactions carried 

‘‘‘■■opeh the Siwan firm and accounted for in the books 

t^ere W ^ »npossible, however, to say whether in this connection 

SSwarif h ^ overlappmg or not, because the books of accounts of the 
Chilwaria ^ have been produced neither before the Income-tax OfEieer Bah- 
raich, nor the Income-tax Officer, Saran. vmcer, uan- 


enable tteir' LSiipsTcomc fo o“n Z 


to Ban^ri LX'lSm“til oS“wt^t ^ 

section 22 (4). vnicer was a proper service of a notice undw 

an ordL^'di^iV®!®^: Officer recorded on the order sheet 

together with the original Bijaks and Biiak Chilwaria firm 

porta to be an ordWd^ 8^0^22 if * ^^^-1925. This pur- 

Banwari Lai. My own vieWof thA matt™ t margin by 


been preindidaH^W it. case, 
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liZl may be served on the person therein named 

e ther b./ post or as i^f it were a summons issued by a court under the Civil 

Piocedure Code, but these directions would appear from the very wording not to 

be exliaustive. Further, under sub-section (2) of that section, any such note 

ay. 111 the case of a firm, be addressed to any member of the fii'm. Now under 

sub-sectxon (4) of section 22, the notice should be served on the person upon 

Pen^.^p! sub-section (2). Person ' under the 

General Clauses Act includes an unregistered firm. The assessee in this ease 

IS an unregistered firm and Bariwari Lai is a member of that unregistered firm. 
It seems to me, therefore, that the correct conclusion is that, in this case* 
a notice under section 22- (4) has been duly served on tlm assessee on a proper 
construction of that section read with section 63 of the Act ^ 


17. The 2nd question is whether, in view of ttie fact that income-tax in 
United Provinces firm of Ramawatar Hira Lai had been assessed 
at 10,000, It was any longer open to the Income-tax Officer at Saran to assess 
the income-t^ of the Saran firm summarily under section 23 (4) because the 
books belonging to the Chilwaria firm had not in fact been produced. The re- 
p^entation of the assessee that income-tax was assessed by the Income-tax 
Officer, Bahraich, on a sum of 10,000 being the profit of that branch of the 
firm is not, in my view, a correct representation of the facts. It is true that 
the Income-tax Officer, Bahraich, headed his order, dated 22 — 10 1925 “As- 

sessment for 1925-26”. But this order is not in reality an assessment, but 
merely a report to the Income-tax Officer Saran, giving a history of the proceed- 
ings there and reporting what he estimates the profit of that branch to be. If 
it was an assessment and not merely a report of the branch income a demand 
notice must suJisequently have been issued by him under section 29 in respect 
01 the tax assessed on this income, but no such demamd notice has been issued. 
Further, under section 23 (3), an Income-tax Officer is directed by order in 
writing after following certain procedure to assess the total income of the 
assessee and determine the sum payable by the assessee on the basis of such 
assessment, while under section 23i (4), under certain circumstances, the Income- 
tax Officer is directed to make “the assessment” to the best of his judgement. 
The assessment in this latter sub-section must have the same meaning as assess- 
ment in the previous sub-section, that is, it must mean an assessment of his 
total income. I^urther, section 64 (1) directs that where a business is carried on 
by an assessee in more places than one, he shall be assessed by the Income-tax 
Officer of the area in which his principal place of business is situate. Again, 
under section 64 (3), it is enacted that where any question arises as to the place 
of assessment, such question shall be determined by the Commissioner, or where 
the question is between more Provinces than one by the Commissioners eon- 
cerued. This contemplates that assessment of an as&tssee in respect of all 
branch js whether situated in the jurisdiction of one or more Income-tax Officers 
or one or more Commissioners should be made In one place and not in several. It 
is true that under sub-section (4), every Income-tax Officer has all the powers 
conferred by the Act on an Income-tax Officer in respect of income, profits or 
gains acci’uing or received within the area for which he is appointed. The 
object of this sub-section, as I understand, is to make co-operation between 
Income-tax Officers easy and to enable Income-tax Officers of areas where 
branch firms are situate to make necessary enquiries and report the income* of 
the braiicii firm to the Income-tax Officer of the area where the principal' firfn 
is situated. It does not, in my view, imply that independent assessments should 
be made cf the income of different brandi firms by different Income-tax Officers. 

I am supported in th>^ view by the finding of their Lordships the Judges of the 
High Court, Allahabad, in Lachhman Das Babu v. Commissioner of 



COMMISSIONER OF INCOME-TAX, U. P. 


231 


iiuidme4ax (1), In that case, one of the points of law at issue was whether 
Ihe provisions of sub-section (4) of section 64 of the Act oust the jurisdiction of 
the Income-tax Officer of the area in which the principal place of business is 
situate, so far as the assessment of the profits or gains of a branch business 
situate in another area and proceedings relating thereto are concerned. Their 
finding T^as that the jurisdiction of the Income-tax Officer of the principal place 
of business is not ousted and that imdcr section 64 (1) of the Act, the Income- 
lax Officer of the principal place of business has the duty of assessing the 
whole of the income derived from the principal place of business as well as 
the varioiis branches. 

$ 

13. If I may be allowed to refer to an unofficial report. I would res- 
pectfully invite their Lordships’ attention to the decision of a Calcutta Bench 
in Ramkishen Dass Bagri v. Commissioner of Income-taXy (2). The question 
referred to their Lordships in that case was whether, when an assessment is 
made partly on an examination of accounts and partly on the basis of an esti- 
mate reported by another Income-tax Officer under seetion.64 (4) in the absence 
of accounts called for under section 22 (4), the assessment is to be made under 
section 23 (4) or under 23 (3). Their Lordships held in that case that, in the 
circumstances, the Income-tax Officer was entitled under section 23 (4) to m^e 

the best of his judgment. The circumstances of that case are 
Sg ^ circumstances of the case in which reference is nor- 

Manohar Lai, A. Burman and B. B. Sahay, for the assessees. 

A. B. Mukherji and C. M. Agarwala, for the Crown. 

Reference to Full Bench, 
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that ^nder section 23 (4) of the Act on the ground 

tnat fie fnied to comply with a notice under section 22 (4). ^ 
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prevKMU year. This return related to the income of the two anus 
in this province. On examination of the books of the hrms in this 
province which were called for and produced, it transpired that there was a 
third Arm at Chilwaria belonging to the same persons and on the 7th of Septem- 
ber 1925 an order was passed and entered in the order-sheet directing the assesses 
to produce the accounts of that firm with original bijaks and bijak bahi on the 
32th of September. TKis order was shown at the. time to Banwari Lai, non 
-f Ramkhelawan one of the' partners who had been attending the Income-tax 
Officer ’s cffice from time to time on behalf of the firm in connection with the 
a^ssment. By way of acknowledging that he had received notice, he signed 
his name in the margin of the order-sheet opposite the order. On the 12th of 
, September Banwari Lai attended the office again in the afternoon but did not 
produce the books asked for and the matter was adjourned to the following day. 
On the 13th of September the assessee’s gumastha attended but did not produce 
the books required, stating that they had been written for to Chilwaria and he 
said that he could produce them after the Puja holidays. He was then given 
time until the 9th of October to produce the account books and bijak bahis and 
warned that if they were not produced on that date the firm would be assessed 
under sc^etion 23 (4) of the Act. In the meantime, namely, the 28th of Septem- 
ber, the Chilwaria firm of Ramawatar Hira Lai made a return of the income cf 
that firm to the Income-tax Officer of Baraich in the United Provinces and that 
firm was served with notice to produce its accounts on the 8th of October. On 
that date the firm *s gumashta appeared and stated that the accounts were at 
Siwan in Saran and asked for a later date. 

The 22nd of October was thfti fixed to produce the books 
before the Income-tax Officer of Baraich. On the follovnng day, 
the .9th of October, the day fixed for the production of the books 
before the Income-tax Officer of Saran, Banwari Lai appeared and said that he 
could not produce the Chilwaria accounts as they had been required by the 
Income-tax Officer of -Baraich in the United Provinces on the previous day. 
From this it appears that the firm at Chilwaria excused themselves for not 
producing the books in Baraich on the ground that they were in Saran whilst 
Banwari Lai in Saran failed to produce them on the ground that they were 
wanted in Baraich. On the 22nd of October, the day fixed for the production 
of the books in Baraich, the firm’s gumashta again appeared there and stated on 
oath that the books were with the owners at their house in this province. Then 
followed communications between the two Income-tax Officers of Saran and 
Baraich. On the 22nd of October the Income-tax Officer of Baraich reported 
to the Income-tax Officer of Saran as follows: — “I am not prepared to allow 
him (the gumaslna) any further extension and as the books are stated to be at 
the proprietor’s head-quarters where the assessment i.s made, I report the whole 
case as it stands before me to the Income-tax Officer, Saran, who can send for 
the booI.s there I estimate the i^rofit of the firm at Chil- 

waria daring the last year to be about Rs. 10,000”. On receipt of this report 
the Officer of Saran "weited until the 21st of January 1926 and, as no accounts 
were produced, he made an assessment on that day under section 23 (4) in 
respect of the income from the business both in Saran and Baraich the amount 
of profits being taken for the Baraich business at Rs. 10.000 as estimated by the 
Income-tax Officer there. The income derived from tht Saran busing was 

assessed from an examination of the accounts and evidence relating to that busi- 
ness at R#:. 47,000 . , 

T 1 first question it was urged that the service of notice on Banwari 

lial on the 7th of September 1925 hy lowing him the or^er^sheet and obtaining 
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his signatTire was not proper service under section 22 (4). No special form of 
notice under the sub-section is prescribed by the Act, but it is provided in 
section 63 that a notice or requisition under the Act may be served by post, or 
as if it were a summons issued by a Court under the Code of Civil Procedure. 
In the case of a firm or Hindu undivided family the notice may be addressed to 
any member of the firm or any adult male member of the family. In our 
opinion the.mode of service mentioned in section 63 is permissive and not exhaus- 
tive and there is no^ substance in the objection taken on the ground* of im- 
proper service of notice. The notice was accepted by a member of the firm and 
he waiv^, if it were neeejsary, any more formal notice and did in fact appear: 
on the day named therein. As the books were not produced the case was 
adjourned to the following day and on that day the excuse given was that the 

required elsewhere. Again time was given to the 9th of October 
^tn a warning that if the books were not produc'd assessment ^would take 

same excuse was put forward that 
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It IS only after the return has been made that notice under section 22 (2) can 
issue and the assesseee be required either to attend the Income-tax Officer’s 
office OP to produce or eause to be produced the evidence on which he may rely 
For these reasons we differ from the decision in Bnj Haj Rang Lai t Commis- 
swner of^ Tncome-iaxil), and are of opinion that the notice in this case even 
though given after the return has been furnished was a good notice. ' 

The second question may be shortly disposed of. While it is doubtless 
contrary to the provisions of section 64 that two simultaneous assessments should 
be mad? at different places upon the same person, it is clear that in the present 
case there was no double asseaement. The Income-tax Officer at Baraich did not 
in fact assess the firm in Chilwaria: he merely framed an estimate of the 
profits and sent that estimate to the Income-tax Officer at Saran. There was 
therefore no obstacle in the way of an assessment being made by the Income-tax 
Officer at Saran and the procedure adopted was in conformity with the provi- 
sions of section 64. 

With regard to the assessment actually made it is true that as to 
Rs. 47,000. the profits of the business in this province, it was based upon the 
return of the asses.see, while only as to Rs. 10,000 was the assessment made under 
section 23 (4). But the assessment was one, and as the full accounts of the 
assessee were not produced as required, it seems to us that the whole assessment 
must be taken to have been made under section 23- f4) and to be unappeal- 


But as this decision depends upon a ‘view of the law which differs from 
that taken by a Division Bench of this Court in previous decision, the case must 
be referred for decision by a Full Bench. 


question which we refer for decision is whether the case of Brij 
Raj Rang Lai v. Commissioner of Income-tax, {V) was rightly decided. 

JUDGMENT.* 

*^his is a reference by the late Chief Justice Sir Dawson Miller and 
Mr. Justice Ross arising out of an income-tax matter. The terms of reference 
are * ‘Whether the case of Brij Raj Rang Lai v. Commissioner of Income-tax, 
was rightly decided.” 


The facts which it is necessary to state for the disposal of this question 
are brief. The assessee received notice on the 15th April 1925 under section 
22 (2) of the Income-tax Act, 1922, asking him to make a return as to the 
profits of his business and on the 6th August 1925 he received a further notice 
under section 22 (4) and 23 (2), the first asking him to produce books and the 
second asking him for certain evidence under the sub-section which I have 
mentioned. On the 21st August in compliance with the notice under section 
22- (4) the asse^ee produced his books of account. On the 6th September the 
Income-tax Officer made an order in his order-sheet which raises the question 
which .'3 debated in this ease. The order runs : — 

Accounts examined. There are many disclosures. The account need 
be checked again with Pachrukhi account and the Chilhawaria account which 
latter wa.s not produced. It is found that he has a business in grains, etc., at 


a) 2 I. T. c. 4«8. 

• Delivered by Wort J. 
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Chilhawaria, where the firm goes by the name of Ramwater Hiralal. He is 
directed to bring the account with original bijaks and bijak Bahi on the 12th 
September, 1925 ’ 


On the 21st January 1926 the assessee was assessed summarily under 
section 26 (4). It is 'argued that this was illegal as there was no power in the 
Income-tax Officer to issue a notice under section 22 (4) in the circumstancee. 

It was established in the case which was argued before the late Chief 

Justice and Mr. Justice Ross that on the order-sheet mider that date the ass^ee 

put his initials as having received notice of the direction by the Income-tax 

Officer to produee the books according to the order. One question raised in 

argument by the learned Counsel on behalf of the assessee was that althougn 

it has been decided that as a fact notice was served on the assessee, there was 

no notice which sufficiently complied with the Income-tax Act, and it is. argued 

that in spite of the decision ol fact it is still open to the assessee »to argue 

that he has received no notice. In our judgment there is no substance in that 

point. First of all we have the decision of fact that he has received notice 

and sepm^y as the Income-tax Act of 1922 makes no provision as to the form 

of notice it seems to us that the point now taken on that is unarguable and hi 

oui- judgment must be decided against the assessee. The remainder of this 

judgment, therefore, must proceed on the basis that in fact on the 6th or 7th 

beptember 1925, the assessee received a notice under section 22 and 
section 26 (2) ' ' 


The mam substance of the argument addressed to us is first of all that 
contemplated by section 22 (4) is a notice which can be served only 

section. Taking 

the section by itself there seems us to be no basis for that argument but the 
served mder sub-sectfonTi)^ noUce «qSg''l^‘”"c,n^nate“ 

clearl/tratrSbrbfener^^^^^^^ -Uce ^ 
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the circuiTistances under section 22 (2) (which deals of course with a demand 
by the officer for a return) “or fails to comply with all the terms of a notice 
isi'.ued under sub-section (4) of the same section” (that is, the notice to which 
we have already referred, the demand by the officer for accounts and docu- 
ments) and then comes the clause in the section upon which most of the argu- 
ment addressed to us has been based: “Or, having made a return, fails to 
comply with all the terms of a notice issued under sub-section (2) pf this 
section”. The argument in fact is that sub-section (4) of section 23 is to be 
divided into two parts, the first division applying to the state of affairs when 
a return has not been made and the second applying to the case when in fact a 
return has been made. But there are clearly three cases contemplated by the 
sub-scctioij and the words ‘having made a return’ are descriptive of the third 
class provided for by sub-section (2) of section 23. The argument is met by 
the judgment of the Chief Justice of Bengal in Hanaukhrai Dvlichand v. ZTte 
Commissioner of Income-tax, Bengal.{\) In the course of his judgment he 
says; — “In my judgment the exposition which the Commissioner of Income-tax 
has given is correct. He points out that the sub-.seclion contemplates three 
distinct cases and, to my mind, it is abundantly sho^vn by him that there is no 
warrant in the statute for saying that after a return is made the power given 
by clause (4) of section 22 is gone. The only ground wliich I have discovered 
for that opinion is the insertion of the harmless words ‘having made a return’ 
inio clause (4) of section 23. It seems paradoxical and improbable that the 
makiijg of a return should put an end to the power of the Income-tax Offi- 
cer.” That appears to be a complete answer to the argument that once having 
made a return in compliance with the earlier part of sub-section (2) then the 
power which is given by the legislature to the offic'^^r under sub-section (4) is 
gone. As has been pointed out in the course of the argument that would lead 
to this drastic state of affairs ; an officer may issue a notice under sub-section 
(4) having already issued a notice to make a return under the earlier part of 
the section ; he might state a date for the compliance with the notice under 
sub-section (4) which was earlier than the date for compliance with the 
making of the return under the earlier part of the Eeclion. If the argument 
is right then the result would be that as a result of the failure to comply with 
the notice requiring the production of books although that was at an earlier 
date than the necessity to comply with the notice make a return, yet he might 
fo^th^vitll assess the assessee summarily although in fact the return had not 
been made. That is the very evil the assessee wishes to avoid. That is reduc- 
ing thj ai’gument to an absurdity and a construction of that nature would 
seem to us to be quite unwarranted by the terms of the section. 
accouid were produced on 21st August, 1925, and the order of 6|7th 
September demanded the production of the Chilhawaria branch; and Mother 
aspect of the same argument is that when once the Income-tax Officer 
serv’es a notice under section 22 .(4) the enquiry assumes a judicial character 
and his power under section 23 (4) ceases and he is limited to requiring evi- 
dence on particular points, and in any event he could not under the oraer of 
6|7th September demand further accounts. We see nothing in ^ 

warrant the view that any of the powers under the Act cease before the 

assessment has been finally made. 

The other point which has been raised is that, even supposing there was 
a notice under section 22(4), no mention was made in that notice of 
section or sections under which the notice was served end in consilience 
assessee is a difficult position or is penalised ; in the c ase of non-eomplian 

(l; s I. T. C. 198. 
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with oac section, although the right of appeal remains, non-compliance with the 
notice under the other section does away with the right of appeal. There 
seems to us to be no basis for this argument for the simple reason that nowhere 
in the Act is there any provision making it necessniy for the officer serving 
the notice to state the section under which the notice is served, or to state 
the section under which his powers have been granted. There appears there- 
fore to be no substance in that point either. 


That being so it must be stated that, in our opinion, in so far as the 
case of Brij Raj Rang Lai v. Commissioner of Income^taxiX) was a decision 
on the construction of section 22 (4) it was wrongly decided. In these cir- 
cumstances the Income-tax Commissioner is entitled to his costs in this Court 
and before the late Chief Justice and Mr. Justice Rpss. Hearing fee Rs. 500. 


(255) 


IN THE HIGH COURT OP JUDICATURE AT RANGOON. 

[20th June 1928.] 

Phra Phraison Salarak 


V, 

The Commissioner of Income-tax, Burma 


Assesses. 
Referring Officer. 


« 

at Bankpk, as,e,saiaity of . Stamese forest Umber-Salary paid 

cer residing ^Mj^meinand^<^Uecti^\h^^^^ *'» forest Ofi- 

Stamest forests and floated down to **®*^®’’ ^*racted from 

Bnm India witUn ike offTl7tKef:^ZtT:2^^ 

'tte Indian Acr(:H°oM922j^bv\lf“p*^ (2) of 

Bum, for tie opinion of thT^lgh Commiasioner of Income-to^ 


CASE. 


Indian Income-tax pwviaions of section a 

of Monlmein^^ltU®!?;;,” WBcation of Mr. nSa ‘ 

The qucstions“wS7havrbee'rr:ron‘J°“^^^ 

. The facts of the case are as follows--^ 

(0 * I. T. C. 466. ~ — 

(!•») I L. R. » R,„g. 5,8_ * , ^ ^ 
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streams, the earlier part of whose eiurses i! in Siamet^? transported by 
part in Burma. The loffs are colipptpH npar* m Siamese territory and the lower 

ment the firms Pay 

Mr. Phra Phraison Salarak, the officer ij eXts the d “ b^hll/^?s*- 

htt^rr ttfter merm Tu-r ^ ^ ^ 

Z pmdous j^ar t RTI^sf XT o'w If « the tou'Ci'oJ 

for the year k S.TS^X Rs’ 48o' XvXe oTthT ent ft^Xrr.tS 

appealed against the assessment on two kte “if “ 

cation. He denied that the salary paid to h^ w^ ‘^^^aUrv'’ 

of section 7 of the Indian Incomltk aS 1 qa? w; ^ f Purpo.ies 

M,:-?;.:! “! "f!; “ 

Anil itt Commissioner decided the appeal against the apDlicant 

on both points, whereon the appUcant made the present appheSion to mf 

3. Ihe two questions which I was asked to refer are as follows;— 

1 1 ) That the income is not salary within the meaning of section 7 ( 1 j 

since the Siamese Government cannot be regarded as 

” or as a public body or association or a private 
employer. ' • 

(2) That, in any case, whatever may be the clasitfication of the income, 

for tne purpose of section 6, such income cannot be said to “accrue 

or az’ise in British India'' within the' meaning of section 4 of 
the Act. 


4. As regards the fii’st question, the assessee’s contention is, in my opinion, 
cojrect. A foreign Government is clearly not one of the classes of employers 
specified in section 7 (1) of the Act. Therefore, I do not think that the 
remuneration in question can be classified as “Salaries". This question was 
therefore decided in the applicant’s favour* and does not form part of the 
present reference. 


5. As regards the second question, the position is this, Sir. Phra Phraistm 
Salarak resides and works in British India. For the work performed in British 
India he receives a certain remimeration. It is immaterial for the purpose of; 
taxation whether or not this s um is drawn by him in British India. Section 4 
(1) of the Income-tax Act makes liable to Indian income-tax inter alia all 
income, profits and gains accruing or arising in British India. To be liable to 
tax, therefore, it must be shown that the income in question accrued or arose 
in British India. There is no definition of the terms “accrue” and “arise” 
iu the Indian Income-tax Act. But surely the plain meaning of the words 
“accrue and arise” as applied to a salary-earner appears to be that the salary 
accrues and arises in the place where he does the work. 


Furthermore the meaning of the terms has been discussed in different 
connections in the Indian cases cited in the margm(2). A study of these judg- 
ments will show that the generally accepted interpretation of the terms in 


(*) l I. T. C. 37 ; I I. T, C. 116 ; I I. T. C, 202 ; 1 I. T. C. 863. 
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qiie^ion is to make them equivalent to “earned in” o- “derived from” British 

India. The income in question is clearly earned by the assessee in British' 

^dia where he works and resides. It therefore accrues in British India and 
IS taxable. 


The Judmial Committee of the Privy Council in the Australian case 
Comm‘iss%oner of Taxation v. Kirlc{l) held that as legards business the profits 
from any profit-earaing operations accrued in the place in which these operations 
were wmed on, alAough sales took place and the profits were actually received 
elMwhere. In conformity with this ruling salary would accrue in the place in 
which the services in consideration for which the salary was paid were per- 
foimed, irrespective of the place where the salary is paid. In the present 
instance, the services were performed entirely lyithin British India. 

As regards the intention of the legislature to tax “Salaries” rin the 
mirestncted sei^ of the term earned in British India but paid out of India! 

Dcome-Sx nava^ nrf Tr deduction at source of 

the Un^ed Mo^ t prLS' WedtT H 


As rearards cinsRifif*fltin»> h 
[ section 6 (vi) read with section 12]. 

Vaniel, for the assessee. 

Eggar, for the Crown. 


comes under thi head “Other sources 


judgment. 

On„i..p h.^ to 

wyaltiM on timber extracted from Siamese forest * Moulmein 

mem, is income accruing or ariZg down to Moul- 

«ction,4 of the Income-to Ac? ^ the meaning of 

purposes of his work of wuShig r(^auTes.'” presumably for the 

meaning of section 7^^ of^thp^A^f "wliether the income is “salary” within the 

from BLgkok of thTpa^rtiSttcd 

the meaning of section 4 ( 1 ). ® to be “received” within 


of 
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r/4 T"" there, it would l,ave been perfectly si^pu 

I do not consider salary paid in Siam to a nff- • i ^ 

rendered in Bi^a can under the eircumstaneeg be^regarded m ’^comVari 
or accruing in British India. «&arae<i as income anamg 

The respondent will be allowed the costs of the reference. 

Advocates fee seven gold mohurs. 


ORMISTON, J.*;— This is a reference under section 66 (2) of the Indian 

application of one Phra Phraison Salarak, a 
Forest pricer in the service of the Siamese Government, stationed at Moulmein 
where he collects the royalty on timber, extracted from forests in Siamese 
ternary, whence it is floated down streams, the earlier of whose courses is In 
that temtory. For his services he receives remuneration which is paid to his 
CTedit in Bangkok. He was assessed to income-tax under the head of “salary** 
for the year 1927-28 in respect of the total amount so paid to his credit and of 
the value of the rent free quarters enjoyed by him. He appealed against the 
assessment on the groun^, first, that the salary paid to him was not “salary” 
for the purposes- of section 7 of the Act, and. secondly, that it was not liable 
to assessment as it did not arise or accrue in British India. The Assistant 
Commissioner decided the appeal against him on both points, whereupon he 
asked thi^ Commissioner to refer to the Court the following questions 


(1) That the income is not salary within the meaning of section 7 (I )' 
of the Act, since the Siamese Government cannot be regarded as the “Govern- 
ment or as a public body or association or a private ftmj»loyer.** 


(2) That, in any case, whatever may be the classification of the income 
for the purposes of section 6, such income cannot be said to “accrue or arise 
in British India** within the meaning of section 4 of the Act. 

The Commissioner was of the opinion that the remuneration of the 
applicant could not be classified as “salaries**, and, therefore, referred only 
the second question. 


By section 4 (1), save as thereinafter provided, the Act is to apply to all 
income, profits or gains, as described or comprised in section 6, from whatever 
source derived, accruing, or arising, or receivedr in British India, or deemed 
under the provisions of the Act to accrue, arise, or Ic be received in British 
India. Under section 6, save as otherwise provided by the Act, six heads cf 
ipcome, profits and gains are to be chargeable to income-tax. The first of U^ese 
heads is ^^salaries’* and the sixth is “other sources*’. The Commissioner, having 
held that the remuneration in question cannot be classified under the first head 
classified it under the sixth head. 

The question is as to whether the remiineration “accrues, or arises** m 
British India. The Commissioner is of the opinion that the remuneration 
accrues or arises in the place where the work is done in respect of which the 
remuneration is given, and that, consequently, the work having been done m 
British India, the remuneration is attracted by section 6. The Govemmest 
Advocate has supported this view. The expression is not defin^ in the Act, 
and no authority directly bearing on the point now to be decided has been 


Delivered by Pratt, Offg, C. f. 
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quoted. Reference, however, has been made to a numoer of authorities where 
the expression has been discussed, and it is suggested that as a result it shonM be 
interpreted as meaning ** earned in** or derived from**. 


In Board of Bevenue Madras v. Bamarui^ifin Cliotty{'\')^ it was held 
under section 3 (1) of the Act of 1918, the wording of "which is similar to that 
tf section 4 (1) of the present Act, that a resident in British India is not liable 
to tax in respect of the income of a business carried on outside British India/ 
where such income is not remitted to British India. The case itself is not in 
point, and the only passages in the report to which the Crovernraent Advocate 
has directed attention are a discussion by Abdur Rahim, Offg. C. J., (on page 
42) on a possible difference between the phrases “accrues and arises’* and 
“accrues or arises”, and quotations by Oldfield, J.. (on page 43) from dic- 
t'onaries as to the meaning of the word “accrue”. From these it appejirs 
that the primary meanings are “to arise or spring as a natural growth or 
lesult”, “to come by way of increase” and “to jrrow or arise”; while as 
secondary meanings it has “to become a present and enforceable right”, and 
“to become a present ^^'c^ht of demand**. 


Sseshagiri Awar, J., (at page 46) quotes some further definitions. In 
Murray*s Oxford Dictionary the words “accrues” and “arises** are regarded 
as synonymous. In the Century Dictionary the word “accrue” is defined to 
inean “to become a present or enforceable right to demand.” Stroud defines 
“nrisin<» in the United Kingdom’* as “coming into the person’s hands in tlje 
United Kingdom.” 

In "Rogers Pyatt Shellac <& Company v. Secretary of Staie{2) 
Mukerji, J., after discussing theoretical distinctions between “accruing** and 
‘'arising* ' arrives at the conclusion that the words denote the same ideh, or- 
ideas very similar, and that both words are used in contradistinction to tH© 
word “receive** and indicate a right to receive. Thev represent, he says, & 
stage anterior to the point of time when the income becomes receivable and 
connote a character of the income which is more or Im inchoate. These . defi- 
nitions do not support the view that income accrues or arises in u particular 
country bv reason of the fact that it is “earned” in that countrv. On th© 
contrarv they go to show that income “accrues** and “arises** in the country 
where there is a right to demand payment of it. or where, in fact, it is paid. In 
the case referred the applicant is a Siamese Government servant and there is 
nothing to indicate that he has a right to demand iKiymcnt of his income in 
Moulmein. and, according to the case, it is actually paid in Bangkok. 


Comm%ssMners of Tamtion v. KirTc(Z) was a decision of th© Privy 

Council on a New South Wales Act which imposed income-Ux on incomes 

infer alvi {1) accruing or arising to any person wheresoever residing from 

wli.?.. or vocation carried' on in New SontJi 

S’®"* ’ease or license 

behalf of the Crown” and(4) '‘arising or aecruing to any person 

tionl”‘nrfrn“'^“^ property” (willi an immaterial Lcen. 

tion) or from any other source whatsoever in New South' WaWs hot included 

in the preeedme sub-seotions”. A eomnany in part derived i ® income from 

le extraction of ore from Uasqhold lands held from the Crown in that Cobnv 

m 1 I.T.C. 87 . ‘ 

(*) II.T..C.36Satpa^0 8ri 

III— 31 


(8) L, R.(1900) A. Oa.688. 
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V. 


SH1.1 that the real que^ion seemed to be woethcr anTj^rt of the orofiN of ^ 
c^pany were earned or produced in the Colony Lid LtpVfn ^ 

“ -i-y r;-:sirs:; -s i 

tf! ” ^ ♦hes'^ processes are neceLan- 

stages whjch terminate in money, and the income is ih> money resultinrw 

eW?r^ att^endant on all the stages. The first proce&s seems’to their Lordshios 

Tint sub-section (3), and the second or manufacturing process V 

not within the meaning of trade’ in sub-section 1 is certainly included in ’-he 
words any other source whatever in sub-section (4 ) * ' 

whi.I, '''r' ’* " *'■■« of 'noomc 

Which has to be considered, and not the place where it i« received. 

This case was referred to in 7n re -. Aurangabad Milh, Limitedn) a deci- 

Act of 1918. It was there held that the profits 
0 a company which are made from manufacture cairied on beyond Briti.sh 
iPdia cannot be said to accrue or arise in British India on account of the heal 
office being m Bombay where also the directors control the business. Jlacleod, 
O. J., (at page 119), after quoting the above cited pas.''age from the iudgmmt 
of their Lordships remarked that the doubt which might have arisen in Com- 
missioners of Taxation v. Kirk{^) whether the profits were not derived at a plueo 
where the third and fourth processes were carried out, did not arise in the case 
before him because all the four processes were caiTied out in Hyderabad. This 
case wa.s folliwed in Board of Revenue v. Rigon Press(2). in Commimoner of 
Income-Tax, Burnm v. Messra Steel Brothera <f* Co., B;d.(3) it was held, applying 
the principles laid down in Commmioncrs of Taxation v. /nVA tfi). that in dehw- 
Tnining whether any income, profits or gains arise or accrue “we must not be 
content to look at the last .stage of the accrual, but must take into consideration 
the previous stages as well”. The company was non-ri*.sident in British India, 
blit at .iiiills situate in Burma it worked up commodilies and materials into 
forms suitable for use and shipped them to the United Kingdom where they 
were sold. It was held that the profits or gains accruing to the company in 
respect of this business must be deemed (within section 42 (1) of the Act) to 
be income accruing or arising within British India. 


Sunder Das y. Collector of Gujrat(4) and Sir Saiyid AH Imam v. ibe 
Crown(5) have been cited. These cases deal with the meaning of the expression 
“received in British India”, which is not part of the reference in this case, and 
need not be discussed. 

Keference has been made by the Government Advocate to sections 42 ( I ) 
and 18 (2-A) of the Indian Income-tax Act, 1922. Section 42 (1) provides that 
in the case of a non-resident, all profits or gains accruing to him through or 
from any business connection or property in British India is to be deemed to 


m ITC 116. 

(2) 1 I. T C. 202. 
(8) $1. T. Q.|118, 


(*) 1 I. T. C. 189. 

(6; 1 I. T. C. 402. 

(6) b>R.(]800)A. C. 688, 
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be income accruing or arising within British India. The effect of section 
18 (2-A), which was inserted by Act XVI of 1925, is to render subject to 
h.eome-tax any income chargeable under the head “salaries” which is payable 
to the assessee out of India by or on behalf of Government. These sections do 
not appear to be of assistance in the general construction of the words “accru- 
ing” and “arising” in section 4 (1). They seem to be designed to bring within 
the ambit of the tax special classes of cases which would otherwise escape. I 
am unable to appreciate the argument to be found in the reference which 
IS based on the position of a salary earner. It is said that in his case the salary 
accrues and arises in the place where lie does the work, vl.ich is in British India 
and that it therefore accrues in British India and is taxable. But this argument 
overlook;, the fact that the Commissioner has expressly held that the remunera- 
t:oM of the assessee is not “salary” and has classified it under “other sources”. 

If the corrcei principle ue Iliac tiie woros accrue and arise wlien applied 
to income are lo oe governed oy tne source irom wnien uie income accrues and 
arises, n would appear tiiat in tne case reterred that source is to De found m 
banguok rainer inaii lu iMoulmeiu. The assessee is a h’orest Utficer in the service tf 
U.e Siamese Oovenimeut. ii is not stated that iiis remuneration is in the nature 

n! the amount oi revenue collected. On the contrary it is said 

to be bUU ticais per mensem. The inference to be drawn is that he wo^d get his 
rcmimeration qua T'orest Officer, whether he worked in Motuie^ coUecti^ 
royalty, or wnether he worked in i>iam in that or any :)ther cap^y From 

31^0^0 “ fiaugkou Lure'it is p^aole 

aid IS in tact paid, it on the other hand we are to have reffaivl fn 

v ^ Itt conclusion I may refer to the observation of tSiv Shadi Lai G T in 

Pr..ip;e 

India- within the meaning of seetion 4 of &VnTnrom:.ri: 

CUNr^TPPl? T T 1 l-OA .iltt, 

TOy much narrowed. ' The Co^iloLr h^ reference has been 

tlio &st proposition put forward by the resnonde^'^'^ t answer to 
im.ssioner hoids the view that the r^poSt ’sl^; ^ Com- 

tlic head of “Salary” within the meaning ^ s inoome does not come under 

repondent (very wisely,. I think) ^^t to the °r ® 

a&c the opinion of the Court as to whether Commissioner that he should 

iff Li sit^i ^ 

ea? S' 
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st'veral occ^ions that there is no difference between the two words “profits’* or 
gains which used in the section we are considering. I am inclined to 
^nk that there is no real difference in law between the words ' ‘ accruing ” and 
aiisiug borne authorities have thought that the word "accrue” suggests a 
perio^cal right to money and the word "arise” sugge.sts only a single nght or 
pcssibly the beginning ol a periodical right. But these views seem to me^to be 

over-rehnements of the language of the statute. To my miiid 

source from whicn 

tte right to obtain money springs. Undoubtedly tile source here was in -he 
^ugdom oi biam remuneration from the Siamese Uovernment to one of the 
ofticers pf their Forest Service. In my view, too, the e.xpression •'accruL or 
arising is used in contradistinction to the word -received”, but, as I have 
pomted out, we are not considering the question of where the money was actually 
received, or to what place it was remitted after its receipt which may be the Ime 
thing in law as -received”. It was very strongly urged upoi Tis that he “ "d 
meaning of ■•^accruing” and -arising” as applied to The income of the rewt 
dent was to be found in the place where the income was earned- but for’^die 
reason mentioned above, I do not agree with that view. ’ ’ 


(266) IN THE HIGH COURT OF JUDICATURE AT ALLAHABAD. 

Before Mr. Justice Mukerji and Mr. Justice King. 

(2iid July 1928) 

The Swadeshi Cotton iiills Co., Lid.. Cawuporo . . Assessees.* 

os. 

The Commissioner of Ineume-tas;, United Provinces . . Referring Officer. 

liicome-tax Act (A/ of 1922), iSec. 10 (2) (fit) — Engine found obsoUie 
in 192o — tSale in 1926 on its breaking down ana reylacemcnt bg another engine — 
Ubsotescence allowance, claim for. 

IVViere a steam driven engine found in 1923 to require rcglacemcnl us 
having become obsolete was discarded ana sola in /^epicmocr 1926, when it brone 
down beyond reuairs and was replaced by an clectricaily driven engine 

HELD, that the sale was in consequence of its having become obsoleU 
within thii meaning of Bee. 10 (2), (on) of the Income-tax Act, 

Case (Misc. lieference No. 231 of 1928), stated under Sec. 66 (2) of the 
Indian Income-tax Act ( XI of 1922) by tfie Commissioner of Income-tax, 
United Provinces, for the opinion of the High Court. 

CASE. 

The Swadeshi Cotton Mills Company, Limited, Cawnpore, was assessed 
to income-tax and super -tax in the current financial year on July 30, 1027. 


• 26 A. L. j. uiy a. i. n. (.iyi'y> au- to. 


24S 


COMAIISSIONEli OF INCOME-TAX, U. P. 

2. The assessee claimed “obsolescence allowance'’ amounting to 4^,988 
in V( 5 spect of an engine, but the Income-tax Officer disallowed the claim m the 
following terms:— “Engine break-down. The assessee has debited 1,01,096 
for repairs and renewals to spinning account and Rs. 8,015 to weaving account. 
Details have been furnished in schedule No. 7 sent with the return. A sum of 
Rs. 53,398 on account of break-down of an engine is included in this. Last 
year there was an accident in the mill and the engine broke down and the hsse^ee 
replaced it by electric motors and transformers, the purchase of which is debited 
to repairs and renewals account. Evidently this item is of capital expenditure, 
and loss by break-down of an engine is a loss of capital nature and cannot be 
debited to revenue account. The assessee in his letter, dated July 26, 1927, says 
that loss may be allowed under the ‘obsolescence’ clause. This jase is similar to 
one decided by the Hon’blc High Court of Judicature of Madras in Ratan 
Singh v. Commisiiower of Income-tax, Madras{l). The loss incurred by destruc- 
tion of a machine cannot be claimed as ‘obsolescence allowance’. This loss, there- 
fore, cannot be allowed. On looking into the details of Rs. 53,398 it was found 
that a sum amounting to Rs. 3,399-15-3 consisted of items which ought to have 
been debited to current repairs and renewals accounts. Deducting this item, 
there remains a sum of Rs. 49,988 which is disallowed.” 


3. The assessee appealed to the Assistant Commissioner of Income-tax 
who directed a further enquiry for the reasons given in his order of which an 
extract copy is attached ^appendix A).- Copies of the letters cited by live 
Assistant Commissioner of Income-tax are attached in appendix D* (items I 
and II) so far as relevant to the present reference. The Income-tax Officer 
duly submitted a report of which a copy is contained in appendix B.* Copies 
of Ihe correspondence furnished by the company and referred to by the Income- 
tax Officer, together with a copy of the statement made by Mr. H. Horsman 
o;i December 14, 1927, are given in appendix D* (items III to IX) The Aaais- 
tant Comi^ioner of Income-tax rejected the claim (extract copy of order in 


4. The Company has now claimed a reference to High Court on uie 
question of law set out in the following telegram: — “Foini of law mvolved 
construction of section [stopj uniy requisites to, round claim are mat 
macnino was obsolete and was discarded Lsiopj Both facts found in present 
case asse^ee cannot be deprived of allowance by intervention of accident before 
Lstopj We coma iiave xepauea maemne anU sXquentTy 
c diming cost of repairs as weU as obsolescence aUowance [stopl Construction 
Of section as relied upon by Assistant Commissioner erroneou^>h^t nM ♦ 
suomd actually have been replaced before allowance could be claimed and^rhat 
condilion for grant of aUowance was that after replacing it Sd h^^W 
^ i. «.a,» to, 


Indian Income-tax Act 1922? ^ ^ ^ non lu (vn) of lUe 


Not prtoted. 

(0 a I. T. c. lor. 



246 


SWADESHI COTTON MILLS, Co, 


V. 


1M2, ,p ..pi„ . ,p; «i ^ i.d,.. 

The reason assigned bv the enmnnnv \c +»,«* <*• 

would appear that the question \i e in pa^Lgraoh 51 i<^ mu 

fact upon whkh your finding is recorded agfinst the company The 
sioner is unable to state the ‘question desired hv The Commis- 

o^n the 


Extract from Assistant Co7nmissioner*s order dated January 16, 1928. 

For reasons given in my order, dated December 4, 1927, this ease was 

(iT^haflhe ^^come-tax Officer for further enquiry cn tlie foUowing points:— 
(I) that the engine which broke down was in fact obsolete, and (2) that having 
become obsolete it had been discarded before the break-down came. ^ 


His report, dated December 19, 1927, may be seen. 

iirieiiy me facts are mat last year by an accident in the mill the engine, 
fur whicn me oosoiescence auuwance is ciaimeu, broke acwn, and me appellants 
replaceu it wiin electric motors auu trausiormers of wnicn iney debilea tne cost 
puce to tne repairs ana renewals account, .ds noted by the income-tax Uttieer 
111 ms assessment note, tne original cost ox the engme was Its. l,Ul,Ubb. After tne 
break-aown it was sold as scrap iron lor Its. l,zot)-?-y on March 29, 192/ {vide 
Copy 01 a letter from Messrs. Dhagwan Das bneo Prasad ; which has been lilea 
by me appellants* before me income-tax Uttieer. Tne appellants claim the 
a^'erenee uetween the origmal cost, as reduced by tne Aggr^ate -depreciation 
allowance in previous years, and the scrap value as an obsolescence allowance. 


As stated by me in my order, dated December 4, 1927, this can be allowed 
only u It IS snown mat me engine wnicn broke down was in fact obsolete, ana 
mat navnig uecome obsolete it nad been discarded before the break-down came. 
II It was uiscaruea as a result oi tne break-down it is clear that, under section lU 
oi me income-tax Act mey were not entitled to any obsolescence allowance. The 
actual words ox clause 7 make it clear that this allowance does not become due 
until the superseded machinery has been sold or discarded. It is admitted that 
It was not sold at all as a maemnery but as scrap-iron, and this scrap-iron, too, 
was not sold until March 29, 1927, namely, until about three months after the 
close of the calendar year 1926, on the basis of which the accounts of the company 
are maintained. My reading of this clause of section 10 is that the obsolescence 
allowance cannot be claimed until the superseded machinery has been 
sold, or discarded. Owing to the break-down intervening it was, in my 
opinion, physically impossible for this to happen. The broken engine could not 
remain at work until the new machinery, temporary or permanent, had arrived. 
It had ceased to function because of the break-down before the installation of 
the temporary machinery. From the- letter of Messrs. Scott and Hodgson, 
Limited, Manchester, dated January 13, 1923, it is fairly clear, I think, that 
the appellants had an intention of discarding the engine apparently because for 
an extended scheme of business it was inadequate, and consequently 1 have no 
difficulty in accepting the statement of Mr. Horsmun, the director of the 
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company, that the engine was obsolete. But this is not the only wndition for 
a title to the allowance. It should have been proved that it was discarded, not 
because of the accident intervening but because it had become obsolete. What 
I mean is that the old engine should actually have been replaced by a more 
up-to-date machinery before the allowance could be claimed, and the condition 
for the grant of the allowance itself was that after replacing it should have 
been sold or discarded when the difference between the depreciated value and 
sale proceeds or the scrap value could have been worked out. In this case it is 
admitted that the engine was sold as scrap-iron after the break-down some three 
months after the calendar year on the basis of which the present assessment has 
been made. Mr. Horsman urges that there was actually an irttention to discard 
the engine long before the break down, but the actual fact ‘of discarding was 
expedited by the break-down. This is only another way of showing that the 
intentior to discard it was frustrated by the break-down which intervened. 
The obvious difference, therefore, is that the discarding did not take place 
because of the engine being obsolete but because of the break-down. The neces- 
sary condition of the sunerseded engine having, in the first place, been renlaced 
was not fulfilled in this case. The appellants are not, therefore, entitled to 
an obsolescence allowance. 

Kaxlas Nafh Katjii, for the assessee. 

TTma Shankar Bajpai, for the Crown. 


JUDGMENT. 

This is a case stated by the Commissioner of Income-tax at the instaneo 
of the Swadeshi Cotton Mills Company, Limited, Cawnpore. 

The qu^ion submitted for our answer runs as follows: — Was the 
engine in question sold or discarded in consequence of its having become obsolete 
within the meaning of section 10 (2) (vii) of the Indian Income-tax Act, 1922? 


j facts are given in the order of the learned Assistant Commissioner, 

dated 16th January 1928 and are as follows:— 

The Swadeshi Cotton Mills Company, Limited, had a steam driven 
f" bfk as m 1923 it was decided that it should be replaced (at 

0" ‘•'e that it had become 

oitv machine was. however, not actually replaced although an electrU 

city toven engme was provided. In September 1926 the engine actuc^llv 

a few ® whether it should be repaired or not Within 

Government file Ms 
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(257) IN THE HIGH COURT OP JUDICATURE AT ALLAHABAD. 

Before Mr. Justice MnUrjee and Mr. Justice Banerji. 


Jhuri Misra 


(3rd July 1928). 


Assessee. 


vs. 

The Commissioner of Income-tax, United Provinces . . Referring Officer. 

Income-tax Act {XT of 1922). Secs. 27 & 30— Order refusing to re-open 
assessment — Appeal thereon—Jurisdiction of the Appellate authority to review 
assessment under Sec. 23 (4). 


In an appeal against an order under Sec. 27 of the Act refusing to re-open 
an assessment, it is not opert to the Assistant Comniis.iioner to enter into the 
merits of the assessment made under Sec. 23 (4) or review the same. 


Case (Mise. Reference No. 421 of 1928), stated under Sec. 66 (2) of 
the Indian Income-tax Act (XI of 1922) hv the Commissioner of Income-tax, 
United Provinces, for the opinion of the High Court. 


CASE. 

On April 9, 1927, the assessee was ordered to be served with a notice 
tinder section 22 (2) of the Income-tax Act requiring him to submit his return 
of income on or before May 23, 1927. This notice was duly served on the 
assessee on April 15, 1927. 

No return pf income was submitted, and on January 10, 1928, after 
making necessary inquiries, the Income-tax Officer made a *‘best judgment'^ 
assessment under section 23 (4) and issued a notice of demand which was served 
on the assessee on January 13, 1928. 

On January 30, 1928, the assessee applied to the Income-tax Officer 
under section 27 for reopening the assessment on the grounds which stated 
briefly, are : — 

(1) That about the time the notice for the return of income was served 

the assessee was involved in certain notified area eases in which 
his property and prestige were in danger. He was so worried 
on account of those cases that he mislaid the form of notice and 
forgot all about it afterwards. There was no intention to evade 
compliance with the notices: 

(2) That the assessee was illiterate and could not ascertain what exactly 

he was required to do under the notice, and by what date : 

(3) That the assessee did not, afterwards, get any other notice so. 

that he could come and see the Incoi<ie-tax Officer and pftt bis 
case before him: 

(4) That fhe only means of the assessee’s livelihood was his village 

property, the business having been closed last year on account 
of hedvy losses of which the assessee probably gave due intima- 
tion to the Income-tax Officer through bis Mukhtsr Am : 
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'(5) That without taking into consideration ihe fact that the assessoe 
had closed his business the Income-tax Officer assessed him to 
income-tax on an abnormally high figure. 

The application was presented to the Income-tax Officer personally by 
the assessee, who was asked to substantiate it by producing his evidence :?n 
February 10, 1928. On this date the assessee did not come but sent his Mukhtar 
Am who stated briefly to the effect that since the month of Fagoon 05 Chait 
(corresponding to March and April, 1927) the assessee (Jhuri Misra) was so 
upset over certain revenue and notified area cases which had been brought 
against him that he forgot to send his return of income, that the grain shop had 
been closed and that the only business carried on was money-lending. The 
af sessee himself never went into the witness-box and produced no other evidence 
whatever. Disbelieving the statement of the assessee *s Mukhtar Am the Income- 
tax Officer rejected the application and refused to re-open the case. 


The assessee then appealed to the Assistant Commissioner, who agreeing 
with the Income-tax Officer dismissed the appeal. 


The assessee now wishes me to refer his case to the High Court on tKe 
following points of law which are set forth by him : — 

1. Whether the Income-tax Officer was justified, in contravention of 
the rules and instructions of the Income-tax Manual under sec- 
tion 23 (4), in arbitrarily assessing the petitioner and raising the 
tax from Bs. 250 to Rs. 1,400 without issuing any notice under 
flection 22 (4X^r 23 (2),. and without summoning him under 
sections 37 and 38, and without pointing out to him the addi- 
tional information to be used against him, and whether the 
Assistant Income-tax Commissioner has no jurisdiction to inter- ■ 
fere in the matters of Income-tax Officer ^s proceedings under 
section 23 (4)’. 


2. (a)' Whether the Income-tax Officer had any jurisdiction whatsoever 

to make any inquiry regarding the transaction, trade and 
income, if any, of Bombay, the area outside his province. 

• ^6) Whether the Income-tax Officer could legally assess the peti- 
tioner on such an exalted amount without any instance 

I«pome-tax Officer, Bombay. Whether 
the Asa^ant Commissioner could ignore this indiscrepancy 
(sic) of the Income-tax Officer. 

3 . meaer the ^essment as it stands is to. the best of the Ineome-tax 

meaning of section 23 (4), or it 
IS quite arbitrary and unwarranted by law. 

“y evidence on record the Income-tax 

111^32 
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The assessee is entitled to have his case stated in respect of those hw 
points only which arise in this case out of an order under section 31. 

The points enumerated by the assessee are not appropriately worded but 
the intention is clear. ■ 


In (5) the_ assessee inquires whether the facts set forth in it are “suffi- 
cient cause * within the meaning of section 27 of the Income-tax Act? But the 
facts are not as stated. No notice under section 22 (4) or 23 (2) was issued 
by the Income-tax Officer. Indeed, when no return of income was submitted the 
Incom^e-tax Officer could not legally issue a notice under the latter section. As 
regards notice under section 22 (4), the Income-tax Officer undoubtedly has 
power independently altogether of the question whether a return has been 61ed 
or ^ But the power is discretionary, and the discretion vested in the Income- 
Officer is not subject to appeal and is, therefore, not controllable by a 
hi^er authority. The fact that the Income-tax Officer did not issue a notice 
under section 22 (4) cannot, therefore, be urged as a “sufficient cause” for 
not submitting the return of income under section 22 (2). The Income-tax 
Officer was not bound to issue a notice under section 22 (4). A notice under 
section 22 (4) is intended mainly to secure the production of accounts. The 
assessment record shows that since the year 1918 the assessee never produced 
accounts. Indeed, on more than one occasion their very existence was denied. 
If, therefore, the Income-tax Officer did not issue a notice under section 22 (4), 
lie cannot be said to have exercised his discretion improperly. Further, f:he 
question “what is sufficient cause” is primarily a qu^'stion of fact and not of 
law; and in the circumstances of this case it is impossible to say that it has 
any legal aspect. The assessee, who never filed a return of income since the 
year 1922-23 and never the accounts so far as the icccrds in existence show, 
stated la^ year, that is in 1927-28, in his petition under section 27 that he did 
not submit his return of income because he was preoccupied and in his preoecupa- 
t:on he forgot all about it. He did not go into the witn:;ss-box himself although 
the reason ascribed was an affair to which he of all olhors was the best person 
to testify. He chose to send his representative whose statement was rejected by 
the Income-tax Officer, and in rejecting it the Income-tax Officer was not dealing 
with any point of law. but with a plain question of fact whether the assessee was 
so preoccupied with litigation that in his embarrassment he forgot to send Ihe 
return. He came to the conclusion that there was no evidence to show that he 
was and that on the contrary the persistent default in complving with notices 
showed that he was gambling on the re.suU of the assessment. 

Neither before the Income-tax Officer in the course of the disposal of 
the petition under section 27 nor before the Assistant Commissioner on appeal 
was present the issue whether in the year 1926-27 on the income of which the 
“best judgment” assessment was made under section 23 (4) assessee had grain 
business or not. The issue was a narrow one, that is, whether the appellant 
had sufficient cause for not complying with the notice under section 22 (2) 
requiring him to submit a return of income. The fourth point set forth by the 
asseasee cannot, therefore, be said to arise out of an order under section 31, Jhe 
order passed on appeal, and the assessee is not therefore entitled to have it 
stated. 


The third point in effect amounts to a demand for a second appeal In 
respect of an assessment under section 23 (4) whieh, under the proviso to 
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bpction 30 (1) of the Act, is non-appealable and cannot be stated for the same 
reason as point no. 4. 


Neither part (a) nor part (5) ot the second point was the subject of any 

contention in the appeal against the Income-tax Officer's order under section 27 

and the assess^ is not, therefore, entitled to have it stated. The noint doe^ 
not arise out of the appellate order. 


There are many extraneous matters introduced in the first point raised 
by the assessee, some ot wnicn have au*eaav been dealt with. Tor instance 
me refertnee lo scciion 26 iz; is entirely out oi place m a proceeding whicn 
originated m tne non-submissiou oi me retur n ot income. 1 nave alieaay dealt 
wim tJic tact mat me power to issue a notice under section 22 (4') is discre- 
tionary, and that me oiscreiion is not coniroUabie by a higher aumority. and 
1 . is eciually in tne discretion of an Income-tax Utticer to summon witneies or 
tidorce tm* production ot documents or issue commission under section 37 or 
put tht: maemnery ot section 38 into action when a return of incomrhas hot 
been submitted, the procedure adopted by the Ine-nne-tax Officer does not 

whth^ n ^ conflict with the instructions laid down in tne Income-tax Manual 
which, moreover, have no statutory authority Nor is 

of law arising out “ theTroee J„i ^ » point 

approprinttlyl. the S Ce 

the Hon hie Judges of the High Court:— ^ould refer for the ojiinion of 

“"t under 

enter tnto the merits of an assessment made 23 T4 Tj‘“ 

^emd^'^Thfo^der mdir^sertZ 

JUDGMENT. 

•nade one S Income-tax Act, 1922, 
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The facts are giveu in the statement and briefly arc these; — 

Jhuri Misra was served with a notice under section 22 clause (2) of 
the Income-tax Act and was called upon to furnish a return of his income, 
lie did not do so. Thereupon witliout any further information to him a best 
Judgment assessment was made under section 23 (4) of the Act. Thereupon 
Jhuri Misra appeared before the Income-tax Officer under section 27 of the 
Act and informed him that there was sufficient reason which prevented him 
from furnishing a return. His case was that about the time when notice was 
served on him he was busy with other litigation which worried him very mucii. 
He himself did not appear before the Income-tax Officer but sent his agent. 
The ag^^nt was examined by the Income-tax Officer and was disbelieved. The 
Income-tax Officer was of opinion that no sufficient cause had been shown for 
not furnishing a return. 

Jhuri Misra then went in appeal under section 30 of the Income-tax Act 
before the Assistant Commissioner. That Officer agreed with the Income-tax 
Officer that no sufficient cause for not furnishing the return has been fur- 
nished. On this ground he affirmed the order of the subordinate officer. He 
rcftised to consider the question whether the assessment of Rs. 1,400 in place cf 
the assessment of Rs. 250 made during the earlier years was justified. 

After this Jhuri Misra went with an application to the Commissioner of 
Income-tax and asked that either he should review the orders of his subordinate 
officers, or he should make a reference to the High Court. He stated several 
points for reference but the Commissioner accepted only one as the proper 
point to be referred to the High Court. Jhuri Misra did not take any steps 
by which other points, which he sought to raise could be brought before the High 
Court. We are accordingly required to answ'cr only one question, namely :— 
“In an appeal against an order refusing to re-open an assessment under section 
2i, is an -Assistant Commissioner of Income-tax at liberty to enter into the 
miiits of an assessment made under section 23 (4). 

On this point the answer seems to be clear and to be furnished by the 
proviso to sub-section (1) of section 30 of the Act. There, it is clearly laid down 
that no appeal shall lie in respect of an assessment made under sub-section (4) of 
section 23, or under that sub-section read with section 27. It was not in our 
opinion open to the Assistant Commissioner to review the best judgment assess- 
ment made by the Income-tax Officer. We have been referred to two rulings, 
one of the Calcutta High Court and the other of the Lahore High Court, on 
points which are really not before us. We do not feel called upon to discuss 
th©m An answer to the reference in the terms stated above will be sent to 
the Commissioner of Income-tax. The applicant Jliuri Misra vfill pay the 
costs of this hearing which will include Government Advocate’s fee, assessed 
by us at Rs. 125. The Government Advocate is allowed ten days time to file 

the certificate of fees. 
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COMMISSIONER OF INCOME-TAX, BCRMA. 

(2bS) IN THE HIGH COURT OF JUDICATURE AT RANGOON. 

Before Sir Henry Pratt, Kt., Officiating Chief Justice and Ur. Justice Cunhffe. 

(16th July 1928). 


A. K. A. C. T. V. V. Chettyar Asscssee.* 

tfS. 

*iie Commissioner of Income*tax, Burma . . Referring Officer. 

Income-tax Act {XI of 1922) Secs. 23 (4), 27 and 30 — Order rejecting 
application under Sec. 27 — Appealahility — Scope of proviso to Sec. 30. 

The proviso to Sec. 30 of the Income-tax Act is no bar to a)i appeal 
agahist an order rejecting an application under Sec. 27, such an order not being 
an assessment under Sec. 23 (4) read with Sec. 27 within the meaning of the 
proviso. 

« 

Application (Civil Misc. Application No. 26 of 1928) under Sec. 66 (3) 
of the Indian Income-tax Act (XX of 1922) for an order directing the Com- 
missioner of- Income-tax, Burma, to state a case for the opinion of the High 
Court. 


.Clark and Venkataram, for the assessee. 

♦ 

A. Eggar (Government Advocate), for the Crown. 

JUDGMENT. 

This is an application for a mandamus to compel the Commissioner of 

Income-tax to state a case under section 66 of the Income-tax Act. The facts 
are set out at length in the application. 

appUcalt coMistt-d of two partners, the 

25 (3). of the Income-tax“Alt S\te ITd^bfen dlSoW 

5^"!* 31st, 1926, for the production of aecoM^ P^'^^Pto^ly settled- 

duced and the Officer made an assessment • accounts were not pro- 

At K. A.- Firm. assessment ex-parte against each member of the 


•0^8) I. L. B. 6 Rang. 652; A- I. B. (1928) Rang. ^ 
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appealed to the Assistant Conmiissioner who dismissed hk 
appj-al, and left him to apply for a fresh assessment under section 27 An 
application was made under section 27 but was refused. An appeal to the 
Commissioner of Income-tax was unsuccessful. The Commissioner was asked bat 
dee ined to make a reference to this Court; hence the presenraDnUcl^n 
under section 66 (3) for an order to state a case on specified points ^?law^ 

fh.t preliminary objection has been taken by the Government Advocate 
m H incompetent since no appeal lies to the Assistant Com- 

m Vjoner from the order refusmg to make a fresh assessment under section 27. 

It is contended that the proviso to section 30 that no appeal shaU Ue in 

respect of an assessment made under sub-section 4 of section 23* or under that 

sub-section read with section 27 precludes such an appeal since it must be 

taxen that the Oftfeer having dismissed the application for\ fresh assessment 

una^i section 2/, there remams an assessment under sub-^cction (4) of section 23 
reau with section 27. 


The contention is clearly not maintainable. There was an application for 

a irosh assessment under section 27 which was refused. The assessment under 

section 23 (4) was not cancelled. There was not therefore an assessment under 

section 23 (4) read with section 27 as argued. A refusal to make an assess- 
ment is not an assessment. 

Section 30 definitely provides for an appeal against a refusal of an 
Income-tax Officer to make a fresh assessment under section 27. 


What the proviso clearly means is {!) that there shall be no appeal against 
an as>essment made under section 23 (4) and, (2) that v/hen an assessment under 
section 23 (4) has been cancelled under section 27 and a fresh assessment made 
there shall be no appeal; that is to say, that if the assessee succeeds in his effort 
to cbiain a fresh assessment under section 27 he shall be debarred from appealing 
aga:iiSt that fresh assessment. The assessee is not precluded from preferring 
the appeal against the refusal to make a fresh assessment under section 27 
whi<h is allowed in the body of section 30. 

In his order rejecting the two applications for a reference to this Court 
under section 66 (2) on a number of questions, the Co mmissi oner of Income- 
tax icok the view that the only questions for decision were of pure fact, viz. i — 
whether applicants had a reasonable opportunity of complying with the Inoome- 
tax Officer’s notice and whether there was an adequate reason for non-prodac- 
tion of accounts. There was therefore no question of law to refer. 

We consider that the only question for determination was whether appli- 
cant had sufficient cause for. non-compliance with the Income-tax Officer’s notices. 
He obviously had not and we see no reason to think the findings of fact wrong. 
Applicant and his quaiidum partner were obviously placing every obstacle in 
the way of a just assessment and they have only themselves to thank if the res^t 
oC their efforts is, that they have been assessed in a way and under a section 
which they do not like. 

We do not feel called upon to require the Commissioner to state a case 
upon any of the points raised before us. 

The application is ^dismissed with costa. Advocate's fee five gold 
mohurs. 
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(269) IN THE COURT OP THE JUDICIAL COMMISSIONER AT NAGPUR. 


Befote Mr. Ballifax, and Mr, Kinkhede, 
Additional Judicial Commissioners. 

(18th July 1928). 

Jainarain Motiram of Shegaon 

vs. 


Assessee 


The Commissioner of Income-tax, Central Provinces . . 'Referring Oficcr. 

Income-tax Act {XI of 1922), Secs. 10 (2), (ii) and 11 (2) and 66 (2) 
and {•S)~Application to Court for reference-jurisdiction to direct reference on 
quesUo'M of law not forrnvlated before Commissioner— Adat charges incurred in 
account year hut not paid — Claim for deduction. 

Income'uxTcfZrt'^-'^H^ 66 (3) of the 

to the Commissioner to refer questions of law to 

ZL.T ^ him in the course of 

0/1^^;etTre account year but not paid before the 
account year within the meaning of Sec'^'l) {Z)7rTc. n\7TthI7l 

Province., and Berav. in' eo^S ^th'’:n'^oTdrofX 

CASE. 

Jtidieiat Comm^oner!’’? hire'tSrh'otnr^To’ref 7b Additional 

of r"iilVonrt nnde .I- 


section V(?) orth™S'Maym3°l^^ was served with a notice nndei 

™ si^risirv/did 

cisirg the powers of an Income^S Officer Commissioner who excr 

^!:i!f^^!l«ked into he«d 

• • • • Of 

•• See end of para, fi infra. 
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accounts of Telhara, they were all ^^unclosed’*. The assessee had very extensive 
business in the purchase and sale of cotton at Telhara and at Shegaon. The 
closed accounts of Telhara disclosed a total of Rs. 10,00,721 on the credit side 
and a total of Rs. 9,75,044 on the debit side, thus disclosing a profit of Rs. 25,677. 
Tttc cotton accounts of Shegaon Branch were not closed. There was no opening 
or closing balance shown there, nor were the transactions taking place shown in 
weight. They w'ere thus totally unclosed. The sale of cotton amounted to 
Rs. 16,48,829. The Assistant Commissioner treating them as unclosed deduced 
the income at 2 per cent, of the total sales. He thus found the income from 
different sources as: — 


Telhara account 


Rs. 

. . 25,677 

Shegaon account 


. . 32,976 

Sowda account 


. . 51,521 

Batta account 


1,574 

Hundawan account 


S26 

Interest account 


2,141 

Goduram Mangalchand 

777 

Cloth. account 


5,290 

Jawala shop 


3,356 


Total business income 

.. 1,24,138 


Income from property 

462 


Total income for income-tax 

.. 1,24,600 


Partnerships taxes Rs. 70,000 

. . 35,000 


Malkapur partnership 

. . 20,305 


Total income for super-tax 

.. 1,79,905 


He passed an order on the 20th February 1924, assessing him on an income of 
Rs. 1,24,600. 


3. Being under the impression that as he did not produce his closed 
accounts he was perhaps assessed under section 23 (1) the assessee PutJiP an 
application under section 27 on the 13th of March 1924 requ^ing that the 
a^essment be cancelled and fresh assessment made. This application was re- 
jected on the 31st May 1924 as it was held that the was not under that 

^b-section. On the 16th June 1924 he appealed under section 3^ ^he Com- 
mis.'doner and though the appeal was gone time barred it was ^ 

applicant alleging that he was mistaken in understanding the assessment ^dcr 
of^the 20th February 1924 and therefore in wasting time in applica;tion 
under section 27, dated the 13th March 1924. The mam objection ui appeal 
wac that the profits of cotton should not be calculated at 2 per cent, on the sa 
as ii place of this cotton business, business in forward contract was done an 
nrefit was made in it. For other objections a list of items iinder ^ 

filed and all these odjeetions are dealt with in my appellate order p 

on the 10th September 1924. 
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4. Not being satisfied with' the order so passed, the assessee put In^ an 
application dated the 5th October 1924, n.*der section 66 (2), requesting 4 points 
to be referred to the High Court. As no point of law said to have been involved 
in this case was expressly mentioned, the applicant was asked to frame the 
questions of law that arose out of this case and submit them to me. He put in 
another application .which was received in the office on the 20th October 1924. 
Here too the items under dispute were repeated but no questions of law sunposed 
to have been involved were formulated. Then on the 31st October 1924, his 
cconsel, Mr. Y. R. Dongre, put un another application supposed to be propound- 
ing the questions of law involved in this case but again merely referring to the 
items on which objections had been taken before. It .still did not appear to me 
a.s to what point of law arose out of this ease and on what point of law the 
reference to the High Court was sought. It was held that no point of lawl 
wa.s involved and the reference was refused : vide copy of order dated the 31st 
October 1924. 


5. About the 28th of April 1925. the assessee then put up an application 
in the Court of the .Tudicial Commissioner requesting the said Court to order 
the Commissioner of Income-tax to state the case. A copy of this anplication 
wn.s sent to me under cover of your letter No. 324 — J. dated the 24th June 1925. 
According to this application the assessee has asked the following points of law 
to be referred to the High Court : — ^ 


liV The Kapas Rui Gathan Khata shows a loSvS of Rs. 20.272. It is 
ur.rea.«onablft and arbitrary to hold that the applicant’s profit ought to he cal- 
culated at the rate of 2 per cent, on the amount of .sale proceeds'in this Khata. 
Thu. profit figure th'.i< comes to Rs.' 16.48.859. The learned Commissioner was 
cKown how the los.s of Rs. 20.272 could he ascertained an'd his reason for "ejecting 
the figure of loss or ignoring the contention that there was loss is illegal. 


• TT Income-tax Officers erred in law in keeping separate the Clear- 

ing Hou^ Khata and the Kapas Rui Gathan Khata as the forward sales entered 
m Ihe ^eanng House lOiata were made to make certain profits or keep down 
thrt loss of the. Kapas Rm Gathan Khata* 


* 1 . transactions of .sales and purchases of the Telhara braneh of 

on at Telhara in the Adat of the firm of M^hval 
Bnnsidhar of Telhara. The latter deserves to get his adat charges for hiii 

tBTaWe in^^e 

in compntfa,? ae proflta on 

ni— 83 



258 


JAINABAYAN MOTIBAM v. 


aistioner passed^\he^foU^w^g^orLr!“-l®°“’‘’’® Additional Judicial Com- 


.i.,”” ;lsi: virrritS’,':;- 

collect. I therefore acting under the powers vested on me bv the 

protons of section 66 (3) of the Indian Income-tax A^t ri^ 

the Commissioner to state the case and refer it to this Courri 

make no order as to costs.” ^oun. i 

6. There were tnree sets of so-called questionsjof law put up before me t. r 

^ ® of them Tamf t^be med Ztovl 

the Hon ble the Additional Judicial Commissioner. Though all these four sets 
o. que^ions seem to refer to practically the same item., the wordings of e^h 
of them make them different from other sets and I am rather in a doubt as to 

Sand tbt f ^ ™ to refer to the Hon ’ble Court. If I under- 

stand the concise order quoted above in full correctly, it appears to me that the 

^ formulated and presented before the Hon 'ble tL Additional Judi- 

t? referred to that Court. As regards this I beg to 
tdke the preliminary objection that the petitioner is not entitled to have these 
q^ions referred to the High Court under section 66 (3). The que<tior is 
Whether or not an assessee is entitled to move the Higli Court for a direcnon 
to the Commissioner to refer questions of law which have not been raised before 

proceedings under section 66 (2) of the Income-*ax 
Act 7 This section says that **Within one month an assessee. 

v; require the Commissioner to refer to the High Court any ques*- 

tion of law arising out of such order » This section requires the 

sssesfce to therefore frame the questions . which he wants the Commissioner to 
refer to the High Court and those questions must arise out of the order passed 
under section 31 or section 32. If his application for reference to the Hi<^h 
Court is refused, on the ground that no question of law arises, then it is for the 
aj^e^ec under sub-section (3) of the same section to apply to the High Court 
within a particular period to require the Commission^.r to state the case and 
refer the same questions of law for the decision of the High Court. It thus 
follows that the assessee could not ask the High Court for a fresh set of questions 
of law being referred to it and I would request the decision of the Hon ’ble Judges 
on this point for my future guidance. 

7. If it is held that even fresh questions could b> referred to the High 
Court T would then give my opinion on each question riiised by the assessee in 
his application dated the 28th April 1925 as follows. 


8. Question (t). — It is wrong to say that the K.npas Rui Gathan ^ata 
showed a loss of Rs. 20,272. This account was not made up till after the assess- 
ment was made by the Assistant Commissioner. It was left unclosed. The 
account was made up after the order was passed by the Assistant Commissioner 
who mode the assessment in this case. Even then it w.-'s looked into for what 
it was worth. The weights of the bales were even then not given, nor was the 
■‘iDsing stock of Rui or Sarkhi, i.e., oil-seeds shown. To fact it was stated that 
nothing was left at' the end of the year, though at the beginning of it, fne 
opening stock was valued at Rs. 91,^82-1-0. Until the actual weight of the cotton 
hand in the beginning of the year, of the cotton purchased during the 
>'ear, of the cotton sold during the year and of the cotton remaining at the 
cud of the year were given, it was impossible to call th*'se aoooimts as complete 


COMMISSIONER OF INCOME-TAX, C. P. 


259 


and reliable. In fine, these accounts could not be called what is technically 
known as “Closed accounts". The assessing ofiiccr was therefore justified iirom 
me state of the accounts to call tueni • ' unclosed ' that is to say, accounts of which 
the Opening and closing stock and the purchase and selling 'Quantities were not 
ascertainable. In ail unclosed" accounts a certain percentage rate or what is 
called a fair margin of profit" is applied for the i^uipcses of calculating the 
piolits. It is wrong to say tnat it was unreasonable and arbitrary to hold that 
the applicant’s profits should be calculated at 2 per ec..t. on the sale proceeds 
ni this Khata. In this particular season and in tills very assessee ’s shop at 
leJJiara, not tar from Shegaou, where he had maintained accounts in “closed" 
form, on a total transaction of JRs. 10,00,721 the profits found were Rs 25 677 
lliat came to over 2-5 per cent, of the total sales and this was the fair averagJ 

pn th A " I r should have been cal- 

c^ated by the ^istaut Commissioner m the Shegaon sJiop also. He w. . lenient 

and calculated the profits at 2 per cent only. In the face of these facts of tiie 

case, It appears wonderful for the assessee to allege d'.at it was unreasonable 

and arbitrary to calculate profits at 2 per cent. It is wrongly asserted that 

the profit figure comes to Rs. 16,48,829. ' This is the sale Lure The to4l 

^y t m “ Th 16,48,829 and profits at 2 per cent came 

eis one. It might have been the intention of the asseLe to set'uTtJ^T 
one Khata against the profits of another and this vouTd undP. ?) i “ 
rules of computing income for income-tax purpUs haThopn n a • 
but by putting a question of this kind a wrone innrpC^nn 
created that the loss of one Khata was not take/ilrfrfa^ 
of another. In the Bombay Clearing Account T P™®*® 

as It IS caUed, the credit ide was Rs 1 43 164 Souda Khata 

Thus the pr^t was kT 51 521 91,643. 

wUoh was a separate account knd which de^tVith 

Shegaon, it would surely have been debited a^ainl? of cotton at 

^e^was ho loss in the Kapas Khata and none^r bet 1 o^agtttTe 

^ms to 'h?t b“Jn ^^rr^ktly worfedtIXt 

that the payment of Rs. 4,692-6-0 was actual v mTri Matter part. The fact is 

long w the year Samwat 1978-79 for whTch the Bansidhar 

seen, had closed. As the actual payment accounts in quesUon Were 

Its set oft could not be allowed Unless the Z ^ account 

the yew, it cannot be said to be a in 

account cannot be granted: P^^y^ent m u and as such deduction on 'Jiat 

point, t ShJt hti'ikl^saint hlw^Ii “ 

al)ent for purposes of professio^w amount of Ks. 4,468-13-0 was 

N. ‘Sss-r.r iSi.^S.-sr.p^£ 
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that the item of Rs. l,74B-15-3 paid to^hriram Shaligram of Shegaon was not 
allowed because entry regarding it was made after tne assessment order was 
passed and after the accounts were inspected. It was held to be of a doubtful 
nature and was disallowed on that accoiuit. 


12. Question (v).— It is difficult to understand as to how this question 
arises out of the facts of the case. In the appellate order dated the 10th Sep- 
tember 1924, there is no mention of ‘interest paid to others” regarding which 
this question is raised. As regards the salary of servants, para 7 of the appel- 
late order says that the whole of the amount for whicli objection was taken by 
the assessee was allowed. Therefore it is unnecessary to reply this question. 

13. I thinlc for reasons given above the applicaiicn should fail. 

A. V. Kharc, for the assessee. 

JJ. N. Ckoudhury, for the Crown. 


JUDGMENT. 

KiNKllEDE, A. J. U.: — 'I'iiis is a case referred for decision to vnis 
Court uy me commissioner oi inconie-ia.\ unuer seeiioii bo (Pj oi tne Indian 
iLcomc-Lax ^A1 oi 1922;, upon a requisition made by tins Court as per 
Its order dated ib — 2 — 192!. Tne. facts are stated in suiiicienl details by the 
Commissioner of income-tax in ms reference and 1 need not repeat them here. 


2. The assessee had filed a return showing lis. 20,374-9-6 as his approxi- 
mate t.itjmasal income for the year ending Diwaii 1922. Me could not voueu- 
sale lor me eorrectuess of his ngures as required by law, as is clear from liie 
v/ord Ajiuasa (approximately; used by him. This wut not accepted, as me 
Assistant Cumnussiuiier himseu puts it, "as lie was saiu to Have a large trade in 
cotton. The Assistant Comnussioiier ashed him to produce his account books 
wJiich being produced were inspected and found to be “unclosed.” He was 
asked to close mem, but Uit pleaded his inability to close them for want ox 
accounts from other fii-ms witn which he had deanngs. 


3. After some investigation the Assistant Commissioner assessed him on 
a total income of Rs. 1,79, 9Uo and by an order dated 20 2-1924, directed him to 
pay Rs. 17,453-10-0 on account of income-tax and super-tax. The asse^ec 
appealed to the Commissioner who ordered reduction oi the tax by Rs. 2,834-6-0. 
iS( t being satisfied, he applied to the Commissioner of Income-tax to state his case 
on points formulated by him but the Commissioner tliinking that they did not 
constitute points of law, asked him to submit a revised petition. But e\xn then 
the Commissioner was not satisfied, and the assessee then put in a 3id app i- 
cation through a pleader. Still it was not clear “as lo wh&t point of law arose 
cut of this ease and on what point of law the reference to the High Court was 
sought.” The application was, therefore, refused. 

4. Tlie assessee then presented a petition to this Court setting forth the 
points of law arising out of the Commissioner’s order. Both parties were 
iu ard, and this Court passed llie order dated 16 — 2 — 1927, compelling the Com- 
missioner to make the reference. The Commissioner in subimtting the case as 
ordered has raised a preliminary question and requested this Coui't to decide 
it before giving its opinion on tlic points raised. That question is whether or 
not ail assessee is eiilitlcd to move tlie High Court for a direction to the 
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Commissioner to refer questions of law which have not boon raised before him jn 

) --I* — J ^ ^ A « ^ / O \ «*v4* 4l«^- ^ A 9 


Ox 


1, OinirilSSlOIltir lU rcxcr \JUCOllUllO UJ. rrAXXVl* iAt4.T«-r AAVfV •»< 

the course of the proceedings under section 66 (2) of tlie Income-tax Act? 

5. Before dealing ^v’lih the questions referred, it is nccessiiry to dispose 
this preiinimary oojeeiion. In iuy opinion, the wording of section 66 (2) 

does not bear tiie construction put by tne Commissioner. It does not lay on 
the assessee the duty of formulating any questions of law’, although it is open 
to liim to do so for the beiieht of me Commissioner, it ouglxt to be sufficient 
fur him to indicate that the order of the Commissioner upnolding tiie assess- 
ment gives rise to questions of law and that he wants him to state ins ease for ihe 
decision of this Court. The law casts on the Commissioner the duty of drawing 
up a statement of the case. Had tlio wording of the section been that the peti- 
tion tor referouee siiall be drawn up in the form laid dowu for a memo, of apjieal 
under section 30 (3) or 32 (2) of the Income-tax Act and shall also specify ilie 
questions of law, then there w'as some force in the contention raised by ihe 
Commissioner. No I’ules or departmental instructions liave been brought to my 
notice by the learned counsel who appeared for the Commissioner, making it 
obligatory on the assessee to specify or even to formulate the questions of law 
arising out of the Commissioner s order at the time when he moves the Commis- 
sioner to slate his case under section 66 of the Act. It thus follows that the 
duty of stating the case for the decision of the High Court in such a clear 
manner as “to enable it to determine the question raised thereby” rests on 
the Commissioner and not on the assessee. After the Commissioner refused to 
state his ease, the law ve^ts in the assessee the right to move this Court for 
compelling the Commissioner to make a reference on the ground that his case 
invoiv^ questions of law, and this Court on being satisfied that the Commis- 
sioner's view that no: questions of law are involved is not correct, can issue 
directions to him to state the case. It is sufficient for the purposes of the 
reference if the questions set forth in the petition to this Court arise out of the 
Commissioner’s order passed under section 31 or section 32 of the Act I there-, 
fore hold that an assessee is entitled to move the High Court for a direction to 
the Commissioner to refer questions of law raised by him in his petition to this 
Court even though they may not have been, rai-sed before him in the course of the 
proceedings under section 66 (2) of Indblne-tax Act, provided that they ere 
questions of law arising out of the Commissioner’s order passed in appeal.^ Fpr 

ttee reasons I overrule the preliminary objection and proceed to deal with tL 
questions involved in the reference. 

6. The Assistant Commissioner stated in his ord^:- of assessment that the 
accounts of the bhegaon business which were examin-^d and scrutinized hv thP 
Income-tax Officer as also by himself disclosed that tSey w^r-t.!dps^ 
accounts and that the total turn-over was of Rs IG 48 928 Thp iTinr. 
Officer, therefore, applied 2y, per cent rate ^v^erel:; tf issU^^^^^ 

sioner reduced it to 2 per cent. The Commissioner has upheld this rate >-fo 
says It is not an unreasonable or arbitraiy rate. ^ 

scheme of the Income-tax Act shows tiiat under section 22 and 

ment H ht fair r® assessee to supply the materials of his ussess- 

Sr section 2^ ^ substantiate the same 

rf the “I tL hcT / k ‘T the total income 

2 -t judgment” as contemplated by section 

(4). The assessee s accoiuits being unclosed he wn« ^ 

full material, much less to substantiate the same. R(^aliirng this diffimfitv t) ^ 

asessee’s agent in his oral statement dated lt-l--r924 

Off. cer .expressly admitted that he had nothirl ^fif'or to 
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lb adopted to find out his income from the cotton business of ^tiegaou. The 
owner of the sliop also did not object to the adoption of a percentage. He 
smiply objected to the rate of 21/2 per cent, as being high. On the facts ascer- 
Usined by the A^istant Commissioner in his enquiry he had no reason to think 
that the rate of 2 per cent, was unreasonable and the Commissioner also had .con- 
firmed the same. The reasonableness or otherwise of the rate applied cannot be a 
question of law which he can agitate before us. Had the assessee disputed in 
his statement the authority of the Income-tax Department to adopt a flat rate 
think a question of law might have arisen for consideration “as to 
wliether in the absence of other reliable data as to income of an assessee from a 
certain source an Income-tax Officer is justified in making an assessment based 
on a formula deduced by taking a certain percentage of the gross turn-over 
as representing a fair margin of profit.” But on the admission made by the 
assessee in this behalf that question does not arise. Therefore it follows that it 

IS not open to him to argue merely the question of the unreasonableness of the 
extent of the percentage adopted. 

8. I am satisfied that the opinion given by the Commissioner on the 2nd 
point leaves no ground lor complaint. 1 , thereiore, hela that it does not raise 
any question of law. 


y. 1 now come to the 3rd point. It raises a question of law whether the 
assessee is not euiiiiea in law 10 ueduct me Auai caarges lis. 4,by2-t»'-d payaWe 
but not pani to me Aclaiya irom me amount of the*gi'oss income derived irom 
the business pi purciiases ana sales oi the Telahara branch carried on by him m 
The AUai 01 another nrm, irrespective of the fact that the actual payment ox 
me Adat cuarges came to be inaae to the Adtya when the whole account was 
scirica later on. It is an aUmittea fact that even thougn the liability for adat 
charges was incurred during me bambat year iy78-<y, the same had not been 
paid 10 tile Aaaiya before tne close ol the year. The Commissioner, was there- 
lojc, rignt in disallowing this item as it was not "expenditure incurred*' tor 
eaiiung the prohts of the account year within the meaning of section 10 (ixj, 
or section 11 of the said Act, fvo doubt it could be termed a liability incurred 
so long it is not satisfied. But it appears the Income-tax Act for obvious reasons 
dots not take into account mere monitary obligations or liabilities - incurred. 
The Income-tax Commissioner was, therefore, right in refusing to allow this 
deduction. 

10. The sum of Rs. 4,468-13-0 paid on -account of interest to others lor 
the business would certainly be debitable against the gross income of the business 
under section 11 (2) of the Income-tax Act. The Commissioner’s opinion shows 
that he might have allowed these deductions had the assessee furnished the 
necessary details and shown that the payment made was before the end of the 
account year. A part of this amount was paid after the assessment order was 
made, i.e., after the accounts were examined. Thus the Commissioner entertained 
doubts about the correctness of the debit and thought fit to disallow it. My 
answer to this question is that an assessee is not entitled to deduct any expendi- 
ture/ not actually incurred by him before the close of the account year and' that a 
deduction can be claimed only if the expenditure is actually incurred or the 
liability incurred is satisfied before the close of the vear. 

HALLIFAX, A. J. C.:— I agree with my learned brother in the general 
conclusion of his judgment delivered two days before my return from three 
months’ leave. The petitioner has nut in from time to time four ligtq of verbose 
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and involved arguments or contentions. To understand them involves cornsi- 
dercble labour, but they all seem to cover the same ground. ' My learned brother 
was “of opinion that the Commissioner’s decision that no questions of law are 
involved is not correct” and required the Commissioner “to state the case and 
refer it to this Court.” The point of law which he was to refer, with his state- 
ment of the case on it, was not mentioned. 

(2) It may be correct to say that the petitioner may raise questions' 
in this Court which he never raised before the Commissioner, though it would 
certainly be difficult to do so, but that hardly needs consideration as no ques- 
tion, whether of law or of fact, was raised in this Court that had not already 
been raised three times before the Commi.$sioner. But I am al-a loss to see how 
the Commissioner can refer a question of law to the Court, with a statement of 
the case on it, unless it is formulated for him. The Commissioner was appa- 
rently aware of this, but he has courteously done his best by stating the ease on 
fill the points raised in the petition presented to this Court, whether of fact or 
law. 

(3) But after a laborious examination of all the petitions I am still 
unable to discover a single question of law in any one of them. The only ques?- 
tions that emerge from them are these: — 

1. Was the income derived from the Shegaon business less than 2 per 

cent, of the total “turn-over”? 

2. Is money that a person owes, but has not ])aid and may never pay, 

money that he has expended ? 

3. Can a sum of Rs. 4.692-8-0 admittedly not ext ended during the year 

in question be called money expended in that year? 

4. Was a sum of Rs. 4,468-13-0 spent at all “for purposes of profes- 

sion or vocation ” or as interest ? 

The Commissioner’s answer in the negative to each of these questions of pure 
fact is undoubtedl}’’ correct, a.s my learned brother holds, and indeed it would 
be hard to ansrwer any one of them incorrectly. But we are not concerned with 
questions of fact. 


(4) I am of opinion further that the assessec should be ordered to pny 

the whole of the costs of these proceedings, including a pleader’s fee of fiftv 
rupees. . . 


• 1 the costs of the.se proceedings will be paid by the assessee, and will 
include a pleader's fee of fifty rupees. 
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Raja Rajegwm Sethupathi, Rajah of Ramnad 

vs. 

The Secretary of State for India in Council . . Respondent 
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Act nar of scope of —Income from permanently settled estates— Jf exempt 
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from assessment^Mistaken inclusion in return of non-taxahU income^Tax wid 
thereon — Suit for recovery, if lies. ^ 

An assessment on agricultural income or income not earned in or hroughi 
into British India would be beyond the scope of the Income-tax Act and hence a 

T'^A r{Vn (assessed thereon is not barred by Sec. 52 of the IncomeJ 

Income derived from permanenthi settled estates is outside of the scone 
of the Income-tax Act bu reason of the Permanent Settlement Regulation and the 
iannads issued thereunder. 

Where an assesses mistakenly included in his incomi-tax '.eturn ivcomi 
not taxable under the Act and on an asses.sment based on the return paid income- 
tax thereon, 

HELD, that the payment being a voluntary one mode under a mistake aj 
to the general law of British India and not under durns or coercion, no y'xit 
would lie for recovery of the tax so paid. 

Appeal TA. S. 95 of 19271 apainst the decree of the Court of the Snhordi- 

cate Judge of Ramnad at Wadura, dated 29th November, 1926. in 0. S. No 38 
of 1925. 


A. Krishnaswami Iyer, for the Appellant. 

The Government Pleader, for the Respondent. 

JUDGMENT. 

This appeal is by the Rajah of Ramnad against the decree of the Addi- 
tional Subordinate Judge of Ramnad at Madura dismissing his suit for the 
recovery of certain amounts paid by him as income-tax for three years. The 
Rajah of Ramnad was asked by the Income-tax Officer to make a return of his 
income taxable under the Income-tax Act (VII of 1918) under section 17 (2) 
read with section 2. clause (13). He submitted a return for the years 1919-1920, 
1920-1921, and 1921-1922, in which He showed the income derived by him front 
forests and fisheries. The Income-tax Officer, on the basis of the return, nro- 
cceded to assess the income from forests and fisheries under section 18 of the 
Act. The Rajah paid the tax on 5th July, 1920, 25th April, 1921, and 21st 
April, 1922. He brought the suit on 22nd June 1925, for the recovery of th( 
three sums paid on the dates abovementioned on the ground that the income fron 
forests and fisheries derived from his permanently settled zamindari was not 
taxable under the Income-tax Act. 

The first point urged by Mr. Krishnaswami Iyer for the appellant is that 
the income derived from a permanently settled estate is outside the scope of the 
Income-tax Act by reason of the Permanent Settlement Regulation XXV of 1802 
and the sanad issued under the Act, and the act of the Income-tax Officer being 
ultra vires he is entitled to a refund of the amount paid by him. In the view re 
take of the next point, it is unnecessaiy to discuss all the authorities bearing on 
this point in detail. In The Chief Commissioner of Isictme-tax v. Zamindar of 
8ingampatfi,(l) a Full Bench of this Court held that, where the peisheush of 
a permanently settled estate was fixed in commutation, not only of the rentals 
of the ciiltivated lands but also of all income which might be derived from forests 


(1) 1 i.f.c 181. 
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or fisheries, both under the terms of the sanad and of section 1 of Regulation 
XXV of 1802, these incomes were exempt from further taxation by the Govern- 
ment, and section 3 of the Income-tax Act did not abrogate this exemption. The 
learned Judges considered the effect of the Permanent Settlement Regulation of 
1802 and the terms of the grant to which the grant in the present case is similar 
and came to the conclusion that the income derived from forests and fisheries 
in the permanently settled estate was not liable to be taxed under the Income-tax 
Act. The learned Government Pleader attacks the correctness of this decision 
and contends that income from forests and fisheries is taxable unless it comes 
within the exceptions provided in the Income-tax Act. He urges that there must 
be specific legislation exempting such income and that it cannot be exempted by 
implication. Sitting as a Divirion Bench, we are bound by the decision of rhe 
Pull Bench. We may observe that we entirely concur with the reasoning and 
conclusion of the learned Judges who were members of the Full Bench. Reliance is 
placed by the learned Government Pleader on Emperor v. "Prohliat Chandra 
Barua{\), Emperor v. Indu Ehusan Sarkar(2), Emperor v. Prohhat (jhandra 
Barua{^)y and Mdharajathiraj of Dharhhanga v. The Commissioner of Jncortie- 
tax{4c)y as S'lpporting his contention that the Chief Commissioner of Income-tax 
V. Zamindar of Singampaiti{Z) y was not correctly decided. In Emperor v. Pro- 
hhat Chandra Barna{l)y there was a difference of opinion between Rankin, J. and 
Page, J., Page, J., approving of the decision in The Chief Commissioner of 
Income-tax ^.Zamindar of Sxngampattii^), In Emperor v. Indu Bhusan 
Sarkari2)y The Chief Commissioner of Income-tax, v. Zamindar of Singam- 
patti(l) and Maharajadhiraj of Dharhhanga v. The Commissioner of Tneome- 
f<Tx(4), were followed by a Bench of the Calcutta High Court. In Emperor v 
Prohhat Chandra Barua(Z), there was a difference of opinion, two judges ap- 
proving the Madras view and tl^ree judges following the view of Rankin J in 
fnperor v. Prohhat CUndra Barwi[i). In Maharajadhiraj of Dharhhanga v 
rae of Income-tax(i), Dawson Miller, C. J., after an exhaustive 

examination of the Permanent Settlement Regulation and its effect observed - “I 
see no reason to take a different view from that held by the Madras High Court” 

rppilla^t “ ^•'’ferent view. We find this point in favour of the 


t contended by the learned Government Pleader that no civil suit would 
he to r^over an amount paid as income-tax. A civil suit is barS S 
seohon 52 of the Income-tax Act of 1918. If the tax was levied under th^ W 

i“ir ^iTierr fnSiL^ rffr tsr d“ r 

if ^s^ltr t^XrTa e’^^ar ™ 

of the Act, such as agricultural incninp iJuome is outside the scope 

British India, any assessment in respect of teamed in or brought into 

^cope of the Act Ind a to^oL^^^ income would be beyond the 

section 52. We do not d7sc^ this poTnt a 7enlh?«f ~ 

against the appellant. ^ ^ ^ length as we find the next point 

P.H irI'Sfig 5 M th, mow 


fi) 1 1. T. c. :u. 

(8J 2 1 T. C. 221. 
(2) 2 I. T. C. 392. 


(4» 1 I.T. C. ilO. 
(5) 1 I. T. C. 181. 
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on 22nd June 1925. The suit in respect of the first two payments is clearly 
barred as it was brought more than three years after the date of payment. As 
the Court of institution closed on 20th April 1925, and re-opened on 22nd 
June 1925, the last payment was within the period of limitation. Granting that 
section 14 does not apply to the case, the question is whether the amount paid 
on 21st April 1922, could be recovered in the circumstances of the case. It is 
well established that a payment made under a mistake of law cannot be recovered, 
but it is urged for the appellant tliat the payment was made under duress or 
coercion and therefore the amount is recoverable. The decision in The Chief 
Commissioner of Income-taz v. Zamindar of Singampatti{\) , was on 21st Feb- 
ruary, 1922. The assessment notice was dated 31st March 1922, and payment 
was made on 21st April, 1922. The Rajah of Ramnad in his return of taxable 
income made in pursuance of the Income-tax Act included wrongly the items 
of income derived from forests and fisheries. 


He says this return was made owing to' a mistake, and, on the figui*es 
submitted by the Rajah of Ramnad, the Income-tax Officer assessed the income 
under the income-tax Act. The question is whether the payment was made 
under duress in older to take it out of the principle that payments under mis- 
take of law cannot be recovered. It is contended for the appellant that the 
sending of notice by the taxing authority and his assessment amount to durc.ss 
or coercion in law. The Rajah of his own accord, and, it may be. owing to 
ignorance of law, included in the items shown as taxable under the Income-tax 
Act, the income from fisheries and forests and the Income-tax Officer on the 
basis of that return made the assessment under the Act. There is no eviden ic 
that the Income-tax Officer required the appellant to make a return of the income 
from forests and fisheries. The appellant like all other assessces was required 
to make a return of his income for purposes of Income-tax Act and if he chose lo 
include in the return an item of income which was not assessable under the Act 
and if on the basis of that return the Income-tax Officer assessed the income, and 
on notice being given, the assessee paid the tax, it cannot be said that it was paid 
under duress. In William Wkitelen. Ltd. v. The Kin a (2) the facts were: 

William Whitoley, Ltd, carried on a large business in which they emnloyed a 
large number of assistants who had all their meals on the premi.ses and for the 
service of those meals they employed a large number of men as cooks and waiters, 
and on the suggestion of the Inland Revenue authorities that the waiters were 
**male servants” in respect of whom duties were payabl^e, paid for a number of 
years the duties in respect of such waiters. From 1903, they paid the duties 
with a protest that the waiters were not *'male servants within the meaning of 
the Act In 1906, they refused to pay and upon proceedings being taken lor 
penalties the Divisional Court held that the waiters were not male servants 
Ind that'the duties were not payable. They then preferred a petition of right 
to recover back the moneys so paid. Walton, J., held that the moneys ha^ng 
been pTd under a mistake, not of faet, but of law, eould not be recovered back 
cither on the pround that they were paid under duress or compulsion or on the 
eround that they were paid in discharpe of a demand illepality made 
Sr of an ode. At page 745 be observed The suppliants knew all the 
faetr They had present to their minds plainly, when these p.ayments were 
m^e that there was a question as to whether upon such servan^ as those in 
question duty was payable. They themselves raised rtat question and th,.y 
paM the duties. They could have resisted payment They must have known 
that if proceedings were taken for penalties, it would be open to them such 
proeeedhigs.to raise the question as to whe ther the duties were payable or not - 

(1) 1 I, T. C. 18L (2) 101 L. T. 741 
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as they did-in fact in 1906 I think the most that took place was this, 

that the Officer of Inland Revenue told the suppliants that in his opinion and in 
the opinion of the Commissioners of Inland Revenue the duties were payable.” 

. With regard tp the cases of duress, the learned Judge observes after 
referring to certain passages in Leake on Contracts: — ‘‘In all those cases, in 
order to have that done which the person making the payment was entitled to 
have done without a payment, he had to make the payment and some oAe, who 
was bound to do something which the person paying the money desired to have 
done, refused to do his duty unless he was paid the money. If in those circum- 
stances money was £aid, then it can be recovered bade. There is an element 
of duress. ’ ’ 


The appellant made the return thinking that he was liable. Whatever 
might have been the state of the law before 21st February 1922, after the deci- 
sion in Chief Commissioner of Income-tax v. Zamindcr of Singampatti{l), it 
could not be said that there was any doubt as to the non-liability of income from 
f wests and fisheries arising out of permanently settled estates. The notice of 
assessment was on 31st March 1922. The appellant could have preferred rn 
objection to the assessment on the strength of The Chief Commissioner of Income- 
tax v. Zamindar of Singampatti{X) , and could have refused to pay the amount 
even if he was unsuccessful in his representation to the Income-tax authorities 
that the income from forests and fisheries was not liable to be assessed und-r 

‘““gs but paid the amount 
or. 21st April 1922, i.e., two months after the decision in The Chief Conmwsiouer 

of SzngampattHl)^ In iflater y. Mayor, etc., of 
Burnley (2), &e. facts were:^^ water rate of £8-15-4 for one quarter’s ra‘e 

of certain ho^es was demanded by the de.fandants,^ the sanitary 
authority, and paid by the plamtiff, such sum being 5 per cent on the gross 
rental of the houses. After this payment, the defendants altered their basfs of 
^essment from poss rental to rateable value as the proper ™ of ailment 

i ® “•i the aLual Xe rate 

calculated on the rateable value it would have been £7 3 10 TKa riinii 
Iff brought an action in a County Court to recoveXj oveSe of l/n G 
tlie difference between the two sums, as being money DaidX^.r„ fcl-ll-()i 

tereaXlf Z— it -e -e ;geX - 

the power to cut off water and gave judgment for defendants had 

33., held that the payment wX volunZ parent 

back. Cave, J., observed at page recovered 

that a payment under these circumstances is a comnnIsZ 
so the consequences would be very far reaching Mfhft ^ payment. If it were 
rent to a landlord would he a voluntary paZ^ > ? TO uf ® t ef 

seems to me, in these circumstances, that it is \ observed “It 

duress, there was nothing in the nature “ “S^bing like 

nary case of a person raising a contention “ simply the ordi- 

That is not sufficient to conftiUe dur^so X “ made upon him. 

voluntary one”. ^ Pi'Pvent a payment being 

The case would be different if -Fnx 

1*^ 1 1. T. C. 181. Ill I... - II — 

(■} 59 L. T. 688. ' — 
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act done he must pay tlie amount demanded, otherwise, the act would iiot be done 
In such cases it can be said Iha^ llie payment is not a voluntary payment, nor is 
it a payment made under a mistake of law. The case in Ilooptr v. Mayor and 
Corporation of Exctcr^i), and the ease in IStcelc v. Wiilianis (2j, are cases where, 
ill order to get a certain thing done, tlie plaintitf had to pay the amount demand- 
ed. In Hooper v. Mayor, etc., and Corporation of /Cxeler{l), the Corporation 
of Exeter exacted harbour dues from the plaintiff in respect of exempted articles. 
The plaintiff' paid in ignorance of the exemption. It was held that the plaintiff 
was entitled to recover back the money so paid. Lord Coleridge, C. J., observed 
at page 458: — “From the case cited in tlie course of the argument it is shown 
that the principle has been laid down that w’hcre one exacts money from another 
and it turns out that, although acquiesced in for years, such exaction is illegal, 
the money may be recovered as money had and reedved since such payment 
could not be considered as voluntary so as to preclude ii.s recovery.” The plain- 
tiff in this case could not have landed his limestone, the article exempted, without 
pajTng harbour dues. 

In iSteelc v. U illiainaCd), the facts were that the plaintiff’s clerk applied 
to the defendant, a parish clerk, for liberty to search the register book of burials 
am. baptisms. He told the defendant that he did not i.'ant certiticates, but only 
to make extracts. The defendant said the charge would be the same w'hethcr he 
made extracts or had certificates. The clerk search ed through four years and 
made 25 extracts, for which the defendant charged iiim 3s. 6d. cacli and he 
accordingly paid the defendant, £4-7-0. It was held Mist that the charge for 
extracts was illegal since 6 and 7 Will. IV-c. 86 S. 35 c-nly authorises a charge 
for a search and for a certified copy and secondly that the payment was not 
voluntary so as to preclude the plaintiff' from recovering iiack the excess. Lark 
B. observed: — “In the first place I think that there is evidence that this pay- 
ment was not voluntary but necessary for the exercise of a legal right, and fur- 
ther, I by no means pledge myself to say that the defendant would not have 
been guilty of extortion in insisting upon it, even without that species of duress, 
viz., the refusal to allow the party to exercise his legal right, but colore officii^’. 
Martin, B., observed: — “It is the duty of a person to whom an Act of Parlia- 
ment gives fees, to receive what is allowed and nothing n»orc. This is more like 
the case of money paid without consideration— to call it a voluntary payment is 

an abuse of language..” 

In both these cases the plaintiff could not have got what he wanted without 
the payment, and therefore his payment could not be said to be voluntaiy,- but 
a payment under duress. This point was the subject ff decision by a Bench of 
this Court in a recent case. Ramesam and Jackson, J. J., held in C. R. P. 
No 353 of 1926 as follows:— “The Indian Ijew seems Jo be clear, 
namely that a mistake, in the sense that it is a pui»e mistake 
as to law in India, resulting in the payment by one- .person to 
another and making it inequitable that the payee should retain th^ money is 
no ground for relief.” They refer to an observation of Lord S^ner in 
Sinclair v Brugham{S), The learned Lord observes :—“ There is now no ground 
left for suggesting as a recognizable * equity’ the right to recover money tn 
personam merely because it would be the right and fair thing that it should be 

refunded to the payer.” 

We hold that the amount paid on 21st April 1922, which is not barred 
under the three years’ rule was made under a mistake of law and of the g^eral 

( 1 ) 66L.j7Q. B. (N. S) 467. (8) (1914) A. cTsSS at p. 466. 

(3) 8. Ex. 626 ; 166 E. R. 1602. 
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law of British India, appUcablc to all persons in appellant’s position holding 
permanently settled estates, and therefore cannot be lecovered. In the result 
the appeal fails and is dismissed with costs. 

The respondent has preferred a memorandum of objections against tlie 
order of the Subordinate Judge disallowing his costs. Ha\'ing regard to all the 
circumstances in which these payments were made wc think that the plaintiff 
wa;^ rightly held not liable for the costs of the suit. The memorandum of objec- 
tions is also dismissed. 


(261) IN THE COURT OP THE JUDICIAL COMMISSIONER, NAGPUR. 

Before Mr. Findlay, Judicial Commissioner aiul Mr. Prideaux, 

Additional Judicial Commissioner. 

(18th August, 1928). 

Rao Bahadur D. Laxminarayan - ■ Assessce. 

t. 

The Commissioner of Income-tax, Central Provinces . . Referring Officer. 
and Berar. 

Income-tax Act {XI of 1922), Sec. 10 (2) {vii) and {ix)— Obsolescence 
allowance in respect of buildings— Tile factory taken over by Government on 
payment of compensation — Value of buildings less compensation and depreciation 
allowances, if a bimness loss~Res judicata — AppHcahtlity to income-tax pro- 
ceedings. 

Under Sec. 10 (2) (vn) of the Income-tax Act, no obsolescence allowance 

can be claimed in respect of buildings. 

« 

The principle of res judicata as applied in Civil Courts docs not apply 
proprio vigorc to the decisions of Income-tax authorities. 

Under a contract with the Government for the supply of tiles, the build- 
ings forming the tile factory erected by the asscssce were taken over by the Govern- 
ment on the expiry of the contract period on payment of Rs. 10,000 as compen- 
sation. The assessee claimed Uie value of the buildings less the compen- 
sation amount and the past depreciation allowances as a business loss or expen- 
diture to be allowed in the computation of his assessable income, 

HELD, that the loss claimed was a capital loss cr expenditure not allow- 
able under section 10 (2) (ix) of the Act. 

Case [Misc. Judicial Case No. 36 of 1927] stated under Sec, 66 (2) of 
the Indian Income-tax Act (XI of 1922) by the Commissioner of Income-tax, 
Central Provinces and Berar, for the opinion of the Court, * 

CASE. 

Rao Bahadur D. Laxminarayan of Kamptee has some mining business. 
He was also manufacturing tiles and supplying them to the Government imder 
a special contract. He had put up his own building on the land supplied by 
Government. The contract with the Government expired in 1924. The Govern- 
ment paid Bfi. lOjOOO as compensation for the building which after the expiry of 
the contract became Government property. 
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e -Recording to the accounts maintained by the Rao BahriHnr ^ 
of the tile factory buildings after allowing depreciation stood at Rs 61 997 3 g in 

an.ount of compensation them to be paid 'f 

appeal the Commissioner observed as follows:— “Thus thl Assi^ant C^m? 
sioner was correct m not allowing this amount as a set off against the income of 
the jear. Any amount that is adjusted reasonably on t^ account would I>p 
allowed a set off when the correspond« nee on the subicct with thp T i n ^ 
ment is closed and it is definitely known how much is to^rOTittL^oT^HTl™' 
it is definitely written off in the books of account also ” " 

.•1 f ?■ I", account year the question o'f compensation for tlie 

tile factory buildings was settled between the Eao Bahadur and the Government 
and, as stated above fe. 10,000 were paid. Hence in his return of income for 
assessment in 1926-27 the Rao Bahadur, after taking into consideratL “he dept" 
ciation allowed in the past and the amount of eompensation reeeived from he 
Government, elaimed a deduction of Rs. 48,553-3-9 as loss on ‘■The Tile Fatory 

losa.hM been disaUowed by the Income-tax Officer and also 
nfd Commissioner in appeal on the ground that it is a loss of eapital 

and that the a^essee s claim to an allowance under section 10 <2) fvii) on 
account of obsolescence is inadmissible. ^ ^ 

.has put in an application asking that the foUowing four 
eWt referred for the decision of the Hou’ble Judges of the High 


(a) Whether the Additional Income-tax Officer was justified in hold- 
mg that the buildings^ constituting plants, moulds, etc., for the 
manufacture of tiles, did not fall in the category of the word 
plant as ^ed in section 10 (2) (vii) of the Act and the claim 

lor deduction was not permissible thereunder? 

(b) Whether the Additional Income-tax Officer was right in holding 
that the essential condition for allowing obsolescence allowance 
was replacement alone and whether his finding would cover cases 
in which the possession of the property had perforce to be relin- 
quished ? 

(e) Whether in view of the clear orders of the Commissioner of 
Income-tax, the final authority on questions of fact, to grant the 
set off in respect of the same item, the Income-tax Officer or the 
Assistant Commissioner has jurisdiction to ignore the said deci- 
sion and to go behind his superiors’ orders contained in a judi- 
cial proceeding on the same subject and to give an adverse find- 
ing? 

(d) Whether, under the circumstances of the case, the claim for the 
deduction of the loss incurred by the assessee in the taking over 
of the buildings, etc., by the Government, was not a business loss 
to be allowed in the computation of the income of the petitioner 
assessable under the Act? 

5. I beg to submit my opinion on the above points as follows : — 

Question (a) : — The question is curiously worded. The expression 
*‘lraUding8 constituting plants, moulds, etc.” is meaningless. “Buildings” are 
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uot ‘^plant** as applicant himself admitted before *he Assistant Commissioner 
on 23rd September 1925. Neither are moulds in any sense of the word with 
which I am familiar ‘'buildings.*' The sum of Rs. 48,553-3-9 represents the 
cost of buildings not of plant. The applicant has always shown the cost of 
buildings and the cost of plant separately (as was indeed inevitable) for the 
purpose of claiming the depreciation allowance. In his application dated the 
9th May 1925 he valued the tile factory buildings at Rs. 68,885-3-9 after allow- 
ing depreciation. After allowing further depreciation and deducting the amount 
of compensation paid by (lovernment the loss is now put at Rs. 48,553-3-9, It 
is really immaterial, however, whether the sum in que.stion represents the cost of 
buildings or of plant because (1) the Act does not allow any deduction on 
account of "obsolescence’ in respect of buildings and (2) os I shall explain below 
no question of ‘obsolescence’ arises in this case at all. I therefore submit that 
tliis question should be answered in the affirmative, so far as it is susceptible 
of being answered at all. 

Question (6) : — In the first place this question does not arise. For, 
as observed above, no obsolescence allowance is granted in respect of buildings. 
Section 10 (2) (vii) is applicable only to machinery or plant and not to build- 
in^. ^ In the second place, the “obsolescence” allowanct^ is given as its name im- 
plies in respect of something that has become obsolete and therefore has to be got 
rid of. In the ea.se of Fafansingh, v. Commissioner of Income-tax, ^Iadras,(l) 
the High Court of Madras has held that the word “obsolete” as applied to 
“machinery means machinery which has gone out of date because it has been 
superseded by later machinery more suitable to its piujiose and therefore al- 
though able to perform its functions, it is not in common parlance sufficiently 
up-to-date to make it machinery that a pnidcnt man v ould continue to use but 
machine^ which he would replace as being in the ordinary meaning of the term 
obsolete. In the present case there is no question of any plant having become 
obsolete and therefore there can equally be no question of an allowance on 

account of “obsolescence”, I submit therefore that this question also should 
be answered in the affirmative. 


Question (c) This question proceeds on the assumption that the Com 
missioner of Income-tax is the final authority on questions of fact that th( 

^ question of fact and that an observation of th. 
Commissioner m regard to- the proper manner in which an assessment should b( 
made m the future is le^Hy binding on himself and his subordinates. Such is 
however, not the case. This question regarding the obsolescence allowance 
question of law and if it had been a question of fact it could nnt 

u^derfhp*Act*t^ Lordships. The , Commissioner of Income-tax has no powei 
under the Act to issue rulings, whether on question of lew or of fact tha^ will 

bind eithj himself or his subordinate officers in future proceedings No n^! 

tion of popped or of res judicata can possibly arise. It was thfdntv n? Z 

Assistant Commissioner to follow the law irreQna/»fitra «« j- ^ 

missioner of Income-tax in regL to ‘i ^ Com- 

tion for consideration now is whether the Assistant ''Smm' 
in accordance with the law or not fs^m^W it ® 

law and that therefore this question should be answ^d ?n t'he 

Question (d) : — The applicant is here appareutlv nutting r..L-. 

business loss. ^ No sueh t erm is to be found in seetio.r 10 of &e 

(1) 2 I. T. C. 107 at page 109. ' 
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such deductions from the gross income, profits or gains are admissible as are 
specified in that section. What the applicant is really claiming is capital expen- 
diture incurred many years ago. Even if the “loss” be regarded as “notional 
expenditure” of the year in which it occurred it is still capital expenditure, and 
section 10 (2) (ix) specifically excludes capital expenditure from the cat^ory 
of admissible deductions. Nor in any case, I may remark in passing, ia it 
clear how this notional expenditure could be held to have been incurred for the 
purpose of earning the profits and gains apinst which the applicant claims to 
set it off. It is so obvious however that this is a capital loss, and the principle 
tliat capital losses (like accretions to- or appreciation of capital, or the sale 
proceeds of capital assets) cannot be taken into account in computing income 
for the purpose of assessing income-tax that I do not consider it necessary to 
elaborate the point. 

I submit, therefore, that this question should be answered in the 
negative. 

G. L. Suhhedar, for the Assesscc, 

D. N. Choudhari, for the Crottn. 

JUDGMENT. 

(1) This is a reference made by the Commissi mcr of Income-tax under 
section 66 of the Income-tax Act. The non-applicant Rao Bahadur D. Laxmi- 
narayan of Kamptee supplied tiles under a special contract to Government for 
five years which expired in 1924. Thereafter, the building erected on the land 
supplied by Government passed to the latter under the terms of the agreement, 
Government paying Rs. 10,000 as compensation to the non-applicant. The non- 
applicant *s case was tliat a loss of Rs. 48,553-3-9, which he incurred on he 
Tiles Factory building, should have been allowed for in his income-tax assess- 
ment for the year 1926-27. Four questions have been referred for our decision 
in this case; these arc as follows: — 

(a) Whether the Additional Income-tax Officer was justified in holding 
that the buildings constituting plants, moulds, etc., for the manu- 
facture of tiles did not fall in the category of the word ‘plant’ 
as used in section 10 (2) (vii) of the Act and the claim for deduc- 
tion was not permissible thereunder? 

(b) Whether the Additional Income-tax Officer was right in holding 
that the essential condition for allowing obsolescence allowance was 
replacement alone and whether his finding would cover cases in 
which the possession of the property had perforce to be relin- 
quished? 

(c) Whether in view of the clear orders of the Commissioner of Income- 
tax, the final authority on questions of fact, to grant the set-off in 
respect of the same item, the Income-tax Officer or the Asst. Com- 
missioner has jurisdiction to ignore the said decision and to go 
behind the superior’s order contained in judicial proceedings 
on- the same subject and to give an adverse finding? 

d) Whether, under the circumstance of the case, the claim for the 
deduction of the Joss incurred by the assessee in the taking over of 
the buildings, etc., by the Government, was not a business loss to 
be allowed in the computation of the income of tho petitionep assess- 
able under the Act? 
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(2) The case is not one which requires any detailed consideration at the 
hands of this Court, because it is obvious that, on none of the four Joints 
attempted to be raised, the non-applicant’s contentious have a.ny substance 
whatever. As regards the first question, we only desire to say that it was frarn^ 
in an ambiguous and question-begging fashion in so far as the expression build- 
ings constituting plants, moulds, etc.,” is concerned. As is perfectly obvious 
from section 10. sub-section (2) (iv) and (vii) of the Income-tax Act, a cl^ ^ 
tinction is laid down therein between “buildings” as compared with machi- 
nery, plant’ We are aware that, under particular statutes in England, plant 
may also include a. building, but we are not concerned here with English law,> 
or with any particular Engflish statute and, from the proTision just referred to, 
it is perfectly obvious that a clear distinction is laid down between **buildin^ 
as compared with “machinery” and “plant”. Equally obviously no question 
arises of obsolescence allowance in respect of a building nor indeed, as the Com- 
missiono? of Income-tax has pointed out, can in the nature of things, any ques- 
tion arise of obsolescence in connection with particular buildings. We accord- 
ingly ansiver the first question in the affirmative. 

(3) The second question does not, in our opinion, therefore, require any 
answer because, as we have held, no obsolescence allowance can be allowed in 
rcfjpect of buildings, and we do not, therefore, propose dealing with the question 
of whether the essential condition for allowing obsolescence allowance is replace- 
ment alone. 

(4) We are also unable to see that the non-applicant has any case as 
regards the third question. We know of no ground for holding that the prin- 
ciples of re$ judicata as applied in the Civil Courts apply proprio vigore to the 
decisions of the income-tax authorities. The non-applicant’s grievance is that, 
in a previous appeal, the Commissioner of Income-tax had indicated that a 
question of whether the non-applicant could he granted an obsolescence allowance 
in connection with buildings would be one for consideration in a subsequent 
order. We know of no authority for the view that officers subordinate to the 
Commissioner of Income-tax were necessarily hound by any dictum of the Com- 
missioner — a dictum, in this instance which apparently proceeded on, or indica- 
ted, a wrong view of the Income-tax law applicable. On the contrary it was 
the duty of the Assistant Commissioner to follow that law and this, in our 

opinion, he has done. Wo, therefore, answer the third question in the affir- 
mative. 


( 0 ) As regards tlic fourth question, we are unable to see any ground lor 
iinding that the capital loss to the non-applicant a.s incurred was a business loss 
or expenditure whicli he could claim for under the Income-tax Act. The learned 
counsel for the non-applicant has suggested here that the buildings might be 
regarded as stock-in-trade, but in our opinion, the loss said to have been incurred 
by the non-applieant in connection with the buildings was clearly a capital 

principle that capital losses cannot be allowed 
Act is distinctly laid down in snb-section 

the neg referred to us in 


hcl,»lf If ^ “rguniont, it was suggested on 

Mn 0^ the non-appheant that the loss in ouestion might be brought und^'r 
clause (V,) of sub-section (2) of section 10. The point is, howevernot Sre 

h '^WcTccn^.r “*!*’*"* that, in the circumstances, wc are entitled Jo consider 
It. We accordingly answer the fourth question as stated .above, 

III— -85 
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1 j non-applicant must bear the appliea it’s costs. We Sx Ea 

as pleader 8 fees. ”■ 


(262) IN THE CHIEF COURT OP OI'HH AT LUCKNOW 

Before Sir Louis Stuart, Kt, Chief Justice and 
iJr. Justice BisJieshwar Nath Srivastava- 

(27th August, 3928)' 

Lai Jagmohandas Rastogi Assessee* 

V, 

The Commissioner of Income-tax, United Provinces. . . "Referring Officer. 

Income-tax Act {XI of 1922) Sec. 4 (3) (vu ) — Order of Court staying 
execution of decree — Pa/yment of interest to decree-holder thereunder — If casiwi 
incomer — Litigation expenses, if deductable. 

Interest received by a decree-holder under an order of Court granting 
stay of execution of the decree on the judgment-debtor furnishing security for a 
specific amount and paying interest thereon at 6 per cent every six months, is 
income assessable under Sec. 4 of the Income-tax Act and is not income of a 
casual and non-recurring nature exempt under Sec. 4 (3) {vii) of the Act. On 
an assessment of such interest receipts no deduction can be allowed in respect of 
the expenses of the litigation. 

Case [Civil Reference No. 7 of 1928] stated uncl.tr section 66 (2) of the 
Indian Income-tax Act (XI of 1922) by tl c Commissioner of Income-tax, 
United Provinces, for the opinion of the Chief Court. 

CASE. 

Lala Jagmohan Das Rastogi was assessed to income-tax by the Income-tax 
Officer, Lucknow, on November 15, 1927, on the inccjme received in 1925-26 
under section 23 (3), read with section 34 of the Income-tax Act, in the circum- 
stances set out in my order of April 7, 1927, of which a copy is contained in 
appendix A* and on the income received in 1S26-27 under section 23 (3). 

2. The assessed income of the two years contained items of interest 
amounting to Rs. 10,968 and Rs. 5,621, respectively, which are explained in the 
following passage from the appellate order of the Assistant Commissioner of 
Income-tax : — 

“Lalas Inder Prasad and Jagmohan Das, sons of Kanhaiya Lai, were 
members of an undivided Hindu family until the year 1915. In this 
that is, on September 23, 1915, Lala Inder Pra&id sued for the partition of the 
joint Hindu family property in the court cf the Subordinate Judge, Luclmow. 
A preliminary decree was passed on January 31, 1936, by the Subordinate 
Judge. The object of this decree was to specify the property which was to be 
divided. The decree was based on a compromise in which the property was speci- 
fied. The compromise was of an indefinite character, and sought to apply to 
property which might come to light later. This left a large opening for the 


• A. I. R. (1929) Oudb. 126, 

• Not . 
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continuation of the litigation. ‘The litigation was continued. Further property 
was discovered from time to time, which led to its continuation. It is unneces- 
sary to follow its weary course. On July 25, 1922, the Subordinate Judge 
gave a final decree for partition. This decree related both to moveable as well 
as immoveable property. With regard to the immoveable property, it laid down 
that the defendants [the appellants) were to get Bs. 93,672-15-3, with future 
interest, until the entire amount was paid. Against this order the plaintiffa 
appealed to the Judicial Commissioners, who dismissed the appeal on March 10,- 
1924. On April 3, 1924, leave to appeal to the Prbo’ Council was applied 
for, which was granted on September 22, 1924. In May 1927, the .Privy Council 
dismissed the appeal. The decree gave the defendant-appellants the following 
property : — 

(1) House property worth Bs. 53,136-7-0, 

(2) Other immoveable property, that is, shai’es in certain villages in 
Lucknow and Cawnpore districts, of which it is unnecessary to 
mention the valuation. 


(3) Moveable property worth Rs. 79,606-7-11^, jglus interest amounting to 
Rs, 14, Ub6-3-iy2, total Rs. 93,672-15-3. 

Rs. 79,606 include not only the appellant’s share of the bonds carrying 
interest, but also other moveables, such as ornaments, jewellery ana village 
profits which had been appropriaied by the piaintihs in the suit lor partition. 
It is not necessary to deciae whether hs. l4Ubb-8-l^, the interest, is liaoie to be 
assessed in its entirety, or after deduction of any relevant expenses; nor is it 
necessary to determine here what the expenses in relation to this amount were. 
It is enough to say that the inclusion of the valuation of the family ornameiics 
^d village profits, etc., does not alter the apparent liability of this amount. Rut 
it is not this amount which the Income-tax Officer has assessed, that is, Uie 
subject of this appeal, and consequently it is not necessary for me to enter into a 
d^c^ion of its liabUity in part or whole. On an appUcation for the executiim 
of uie decreOj the judgment^^debtors applied for the of execution uutilj after 
the grant of leave to appeal, the Privy Council had decided the appeal. For 
reawim given in his order, da^d November 17, 1924. Mr. Justice Oalal, the 
JudiciM CoE^ioner ordered the execution to be stayed on condiU^that 
the judgment-debtors gave security of immoveable property to the satisfaction 

^ interest on this amount, namely Bs. 95,000, to make up for tlie 
delay to the opposite party, namely the deeree-holder appellants in this case in 

the orL. of sto^'^^uld 


with th^ Income-tax Officer de 

ing both SmeSte but wrote one order expla 
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4. The assessce appealed against the assessment on the grounds that tlie 
above items of interest were for various reasons not assessable, that, if they were 
assessable, the expenditure on the litigation should be allowed, that the provisions 
0.1 section 34 were not applicable, and that the assessment of tlie two years should 
not have been mixed up, while his advocate also argued that, in any case, the 
income was of a casual and non-recurring nature. Tiic aijpeal was rejected by 
the Assistant Commissioner of Income-tax, an extract copy of whose order is 
attached in appendix B.* 

5. The assessee has now demanded a reference to the Chief Court for the 
reasons given in his petition, dated February 16, 1928, of which a copy is con- 
tained in appendix C.* 

6. The following questions of law arise; — 

(i) In the circumstances stated, were the sums of Rs. 10,968 and 
Rs. 5,621 income, to whicli the Income-tax Act applies within 
the meaning of section 4 of the Indian Income-tax Act, 19221 

(ii) Did the income received in 1925-26, which had escaped assessment 
to income-tax, come within the scope of section 34 of the sai** 
Act? 

Ciii) Is the claim tenable that the expenditure on the litigation, betweo' 

' the assessee and liis brother, should be allowed, under the provisions 
of section 12 ^3) of the said Act, as expenditure incurred solely 
for the purpose of earning the items of interest in dispute? 

(iv) Were the proceedings of the Income-tax Ohieer bad in law, because 
he wrote one order under section 23 (3) of the said Act explain- 
ing the assessment made separately? 

T. In the oi)inion oi iiic uommissioner of Income-tax, the answer to the 
first and second qestions is in the affirmative, and to the tliird and fourth, Ln 
the negative. The Commissioner has not referred to the form of the notice of 
demand in tlie fourth question, because no appeal lies under section 30 of the 
Act against action under section 29, and, as a question of law must arise from an 
appellate order, no such question arises on this point. 

D, K. Seth and Mahabir Prasad Srivastava, for the Assessee. 

G. U. ThoniaSf for the Crown. 

.lUDGilENT. 

This is a reference to the Chief Court from the Commissioner of Income- 
tax under the provisions of section 66, Act Xl of 1922. We are asked to answer 
the following fotir questions : — 

(i) In the circumstances stated, were the sums of Rs. 10,968 and 
Rs. 5,621 income, to which the Income-tax Act applies, within the meaning of 
section 4 of the Indian Income-tax Act, 1922? 

(ii) Did the income received in 1925-26, which had escaped assess- 
ment to income-tax, come ■within the scope of section 34 of the said Act? 

(iii) Is the claim tenable that the expenditure on tlie litigation between 
the assessee and his brother, should be allowed, under the provisions of Bcction 


•Not printed. 
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12 (3) of the said Act, as expenditure incurred solely for the purpose of earning 
the items of interest in dispute? 

(iv) Were the proceedings of the Income-tax Oificer bad in law, be- 
cause he wrote one order under section 23 (3J of the said Act explaining the 
assessments made separately? 

The facts are as follows. Jagmohau Das, asse^^ec, was a member of a 
joint Hindu family with his brother Indar Prasad. ladar Prasad instituted 
a suit for partition. On the 25th July 1922, the Subordinate Judge granted a 
decree for partition. One condition of this decree was tliat Jagmohan Das was to 
receive certain property. Indar Prasad considered that the decree gave Jag- 
mohan Das more than he was entitled to and he appealed to the Court of the 
Judicial Commissioner. The Judicial Commissioner s Court dismissed his appeal 
on the 10th March, 1924. Indar Prasad was not satisfied. He applied for 
leave to appeal to their Lordships of the Judicial Committee. That l^ve was 
granted to him. The fact that the leave was granted to him did not prevent 
Jagmohau Das from executing the decree and Jagmohan Das proceeded to execute 
the decree. Indar Prasad applied for stay of execution. On the 17th Novem- 
ber 1924 Mr. Dalai, the Judicial Commissioner, ordered the execution to be stayed 
on conditions that Indar Prasad gave security for Rs. 95,000 and further paid 
interest at 6 per cent, per annum on Rs. 95,000 at certain ii.tejjvals into the Court 
The interest was so paid. It was received by Jagmohan Das. As their Lord- 
ships of the Judicial Committee dismissed the appeal there has been no question 
of recovering it from Jagmohan Das. We are asked in the first place as to 
whether this interest is “income” to which the Income-tax Act applies. Wo 
have no doubt as to the fact that it is “income” to \vhich the Income-tax Act 
applies within the meaning of section 4. The position was this. If Indar Prasad 
had at once complied with the terms of the decree Jagmohan Das would have 
obtained this property. From this property he could have obUined an income. 
Owing to hxdixr Prasad taking the case to their Lordships of the Judicial Com- 
mittee the e^pyment of Jagmohan Das over the property was postponed: but 
111 lieu of this enjoyment he obtained interest at 6 per cent, on the amount 
calculated as security. This was clearly his “Income”. The learned Counsel 
lor Jagmohan Das has argued that although it was his income income-tax is not 
assessable thereon because it consisted of receipts which were not receipts arising 
from bi^mess or the exercise of a profession, vocation or occupation and which 
were not by way of addition to the remuneration of an cjnployee and which were 

^ Receipts in question were eei-tainly not receipt arising 

from business or the exercise of a profession, vocation or occupationf 

they by way of addition to the remuneration of an employee. But thw were not 
of a ca^al and non-recurring nature. In these circumstances the^excention 
does not apply and they are assessable to income-tax. We therefore 
the first question in the afiirmative. answer 

I oos o question we find that the income received In 

3J25-26 which has escaped assessment to income-tax comes within the scone of 

sretion 34 of the Act. We therefore answer the second question in the affirma- 

II tlmd question is based upon a plea by the assessee that he should bei 

the expenses of the Utigation incurred in 
the suit with iidar Prasad. He is not entiUed, in our opinion, to any redu^on 

of assessment for this reason. The Income-tax OfSoer has not in any way takmi 
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into account the capital which he gained out of that litigation. He has ocdy 
taken into account the income which he derived on the capital which he obtained 
through that litigation. We therefore answer the thir d question in the nega- 
tive. ^ 


The fourth question is a simple one. We are asked to set aside the nro- 
ceedmgs on account of an irregularity. We do not find that there was any irrc- 
parity and we a^er the fhrath question in the negative. The assessee must 

R in“n 1 , the .'ee of the Government Advocate at 

Ks. 2o0; Rs. 100 has been received already. There will further be the costs of 

printing as certified by the Government Advocate and costs incurred in oro- 
cesses, etc. ^ 


(263) IN THE HIGH COURT OP JUDICATURE AT MADRAS. 

Before Sir Murray Coutts Trotter, KL, C%ief Justice, Mr. Justice Beasley and 

Mr. Justice aiacnay. 

(19th September, 1928) 

T. P. Pethaperumal Chettiar Assesses.'^ 

> 

V. 

The Commissioner of Income-tax, Madras. Referring Officer. 

* 

Income-tax Act {XI of 1922), Secs. 4 (2) and iO (2) Computa- 

tion of foreign profits — Tavanai loans — Interest in respect of previous years 
tavanai penods adjusted in account year — Deduetdbility— Tavanai system, inci- 
dents of. 

On an assessment under Sec. 4 (2) of the Income-tax Act, the assessee a 
money lender claimed that in the computation of his foreign profits interest dye 
on Tavanai loans at the expiry of the tavanai periods %n the previous years ad- 
justed as having been paid in the account year should be deducted as an allowance 
under Sec. 10 (2) (in) of the Act. On the claim being disallowed by the 
Income-tax Officer 

HELD, that the interest disallowed must be deemed to have been paid at 
the end of the respective tavanai periods in the years previous to the account 
year and added to the principal and hence not a permissable allowance in the 
account year. 

Under the Tavanai system interest when not demanded is to he added to the 
deposit as an increase thereto. 

Case (0* P. No. 129 of 1928) stated under Sec. -66 (2) of the Indian 
Income-tax Act (XI of 1922) by the Commissioner of Income-tax, Madras, for 
the opinion of the High Court. 

CASE. 

I have the honour to refer the. following case for the opinion of- tl^e 
Hon’ble the Judges of the High Court under section 66 (2) of the Indian 
Income-tax Act, 1922. 

• HR M.T,..T. 850 ; 29 Ii.W. 66 ; A I, B. (1929) Mad. 34. 
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2. The applicant is a Nattukottai Chetti residing at ShanimigaTiatha- 
puram in the Ranrnad district \vithin the jurisdiction of the Income-tax Officer, 
First circle, Karaikudi. He has rubber gardens and money lending business at 
Taiping and the Federated Malay States. 

3. In the year Krodhana (1925-26) he received a sum of Rs. 55,423 in 
British India from his business at Taiping, and in the course of the assessment 
proceedings of 1926-27 the question arose whether this sum, or any part of it, 
represented profit of the Taiping business liable to tax under sectioh 4 (2) of 
the Act. 


4. The Income-tax Officer examined the accounts of tliSt business, com- 
pu^d the profits for the year of account Krodhana (13 — 4-^25 to 12 — 4 — ^26) to 
be $22,820 or Rs. 35,257 and taxed this sum as profit remitted to British India. 
In computing the profits he disallowed a sum of $13,301 claimed as expenditure 
of the year in the following circumstances. 

5. The applicant had borrowed money from certain Nattukottai Chetti 
firms and the accounts showed that these loans had been taken on months 
tavanai”. In the course of the year Krodhana four of these tavanai periods 
terminated and the total amount of interest that fell due on these- four occasions 
was $9,272. This ^m the Income-tax Officer allowed as a deduction. But the 
applicant claimed in addition the above sum of $13,301 consisting of interest which 
had fallen due on the expiry of previous tavanai periods. The income-tax 
Officer held that this interest must, in view of the character of the loans, be 
regarded as having been paid in previous years, and could not be treated as 
expenditure of the year, Krodhana. This decision was confirmed on appeal b.v 
the Assistant Commissioner. A copy of his order is appended (Exhibit A*). 

6. In the accounts maintained by the applicant the whole sum of $22,573 
is adjusted as having been paid to the creditors in the year Krodhana. Corres- 
ponding entries showing receipts of the interest were made in the accounts of 
some of the creditors. It is admitted that these entries are not a record of casli 
payments. But the applicant claims that they prove an agreement between 
him and his creditors to pay and receive the whole of the accumulated interest 
in the year Krodhana and that there was in consequence a constructive payment 
of the whole sum in that year. 


7. The accounts of the applicant have not been systematically maintained 
on any recognised basis, but the Assistant Commissioner has found that they 
are maintained on the mercantile system so far as these transactions are con- 
cerned. This finding is an inference from the nature of the loans themselves. 


8. The applicant has required me under section 66 (2) of the Income- 
^ Act to refer certain questions of law for the decision of the High Court. 
The qu(^ion arising for decision upon the above facts is the following and 
I refer it for the opinion of the High Court Whether the sura of $13’3ai 
IS aUowable in this case as a deduction under section 10 (2) (ni) of the Income, 
tax Act as interest paid in the year Krodhana.” 


9. The clause referred to allows as a deduction in respect of borrowed 
capital the amount of the interest paid” ; and in sub-section 3 we are informed 
that the word paid means ‘ ‘ actually paid or incurred according to the method 
of accounting upon the basis of which the profits or gains are computed under" 


Kot printed' 
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this ^tion. The applicant claims that his accounts are maintained accordina 
to what IS known as the cash system: in other words that entries are made 
therein only when there is an actual payment or leeeipt of money. That 
this IS not entirelj’ accurate is clear from a passage in the appellate order 
passed by the Assistant Commissioner which I quote. “ The Income-tax 
Officer reports that the appellant has not been following’ any regular system 
of accounting and that in sq.me cas^ he (the appellant) has paid interest in 
cash without calculatings and oreditingr the amount of interest in the accoont 
books and that in some others interest has been calculated and credited in the 
account books without any cash having been paid”. In the light of these facts 
it is hardly unfair to hold that the applicant has followed no regular system of 
accounting, and that in view of this the Income-tax Officer was entitled to 
exercise the discretion vested in him by section 13 of tbo Act. He eannot be 
said to have exercised that discretion unreasonably in refusing to allow more 
than one year’s interest. On that ^-iew of the case no question of law, would, I 
submit, arise. This was not, however, the ground taKcn by the Assistant Com- 
missioner and I proceed accordingly to deal with the question of law which un- 
doubtedly arises out of his order on the appeal. 

10. It is not disputed that the loans interest on which is claimed as a 
d<Hiuction were advanced to the applicant on what is known as the favayiai system. 
Tavanai means a period of re.st, and the distinguishing feature of such loans is 
that at the close of each period (in this case a period of 3 months) the interest 
due, if pajTnent in cash has not been demanded by the creditor, is added on 
to the principal sum lent, and becomes merged in it. and begins to bear interest 
as part of such principal. The High Court of ^Madras has held in Narayanan 
Chetty V. Suppiah Chetti(l) that the amount thus added to the principal at the 
end of the tavanai period ceases subsequently to be “money payable for interest” 
within the meaning of Article 63 of the Limitation Act but that it has in fact 
become an increment to the deposit. "When a loan of this kind is made, there- 
fore, there is an implied agreement between debtor and cr'^ditor that the interest 
due shall be regarded as paid at the close of each period and lent again to the 
debtor. These payments of interest should be exhibited as siTch even in an 
account maintained on a cash basis, i.e., as a record of actual receipts and dm- 
bursement. The fact that the debtor and the creditors .lid not in this ca.se make 
the necessary adjustments in their accounts at the end of each tavanai but made 
them subsequently cannot, I think, alter the real nature of the transaction or 
give rise to any inference tnat the payment was made at such subsequent time 
contrary to the terms of the original agreement. '>'116 sum of $13,301 reprc; 
sented interest for tavanais prior to the year of account and must be taken to 
have been paid as it fell due. I am therefore of opinicn that the Income-tax 
Officer was right in not allowing it as a charge against the profits of the year of 
account. 

R. Kesava Iyengar^ for the Assessee. 

M. Patanjali Saafri, for the Crown. 


JUDGlirBNT. 

The question referred to ns by the Commissioner of Income-tax Madras. 
IS “whether the sum of 13,301 Dollars-ls allowable in this case as a dediWnqn 
under section 10 (2) (iii) of the Income-tax Act as interest paid in the y«»r 
Krodhana” Under section 10 profits and gams of a business earned on by 
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aXn tho rZs: of th; 'assessment proeecdin^s «Zo’’’T'a?Z‘'b;ZZ 

iTabk to toZZTe'tZTr 2 )” of \h7lZZZcZe4ax Act. Tbe 

li",J;!rerermZa tbe 

donZ" Ind taxedX sum as profit remitted to British 

claimed an allowance of 22,573 dollars as expenditure in the "f? 

vear, and under the followine circumstances. The assessec had 
money from certain Natukottai Chetty firms and tbe accounts showed that these 
loans had been taken on “3 monti,.'! tavanai" and this is conceded by • 

In the course of tbe year of account four of these taranm periods teiminahd 
and the total amount of interest that fell due on those four oeea^sions was 927.. 
dollars. This sum the Tncomo-tax Officer allowed as a deauetion but the assess^ 
claimed in addition the 5 aim of 13,301 dollars which represented the mtere«^, 
which had fallen due on the expirv of previous tavenat periods. It is admitted 
that those tavanai periods expired in previous years or nt anj’ rate in the year 
nrevions to the year of account. The Income-tax Officer held that this interest, 
in view of the fact that these were tavanai loans, must be resrarded as havinj? 
been paid in previous years and conld not be treated a.s expenditure of the year 
of account. He accordingly disallowed the assossco’s claim with regard to 
13,301 dollars. In the accounts maintained by the assessee the whole of the 
sum of 22,573 dollars which represents the interest due on the expiry of all 
tavanai periods including those of the previous years is adjusted as having hoeii 
paid to the lenders in the year of account. Corresponding entries showing 
the receipt of interest were made in the accounts of some of the lenders. It Is 
admitted that these entries are not a record of cash pa^nnent but they -ire 
used by the asse.saee to prove an agreement between him and his lenders to pay 
and receive the whole of the accumulated interest (»f the previous year in the 
year of account and that there was in consequence a ccn^ructive payment, of 
tile whole sum in that year. 

We think it is perfectly clear that in order to claim .an 
allowance in respect of interest paid on borrowed capital it must be 
paid in^ cash which is the cash basis of a'^eounting, or it may 
be by adjustment which is the mercantile basis of accounting. No regular basis 
of Acwunting seems to have been adopted by the assessce but in any case, in 
our view, it does not motter what method was adopted because the wliole 
question depends upon what the arrangement was between the assos.see and the 
perwns who advanced the money at the time of its advance. It is conceded 
that the money upon which the interest was due to be paid was advanced to the 

on what is known as the tavanai system; and the learned Commissioner 
the as follows: “Tavanai means a period of rest, and 

this Zi that at the close of eaeh period fin 

(1) (1918)- 48 Mad. ezi; 1- 

111^6 
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addld^toX tZff demanded the interest is to be 

toTsfr • • j periods ending m the year of account But since the 

lars endJd nof f *'*' '^"“"'ance of 13301 dol- 

similar^ that The i/tere f previons to it it must be taken 

rdTr*; fT ‘ the interest was paid by the assessee in that previous year and 

added to the principal and therefore not having been i>aid in the vear of accontit 

the Income-tax Officer was quite correct in disfllowinrthe asI^eTTcW 

For these reasons we answer the question referred to us in the negative. 

The Commissioner on this Reference will get his costs, viz., Rs. 250. 


(264) IN THE HIGH COURT OP JUDICATURE AT MADRAS. 

(19th September, 1928). 

Before Sir Murray Colitis Trotter, Kt, CJikf Justice, 

Mr, Justice Beasley and Mr. Justice Mackay, 

Karuppiah ICangani alias Kumaravelu Ambalam . . Assessee.* 

V. 

The Commissioner of Income-tax, Madras . . Referring Officer. 

Income-tax Act {XI of 1922), Sec. 4 (2 ) — Assessee migrating to Ceylon 
from British India — Keeping houses in Ceylon and British India — If resident of 
British India — Assessahility of foreign profits, test for—Residence in British 
India when profits arose. 

The assessee, a native of British India, having migrated to Ceylon many 
years ago was living with his tvife and children in a house on his. estate there 
carrying on a prosperous business. He had another house in his native village 
where his second wife and children were living and where he owned lands, carry- 
ing on a small money lending business through a local agent. He was frequently 
visiting the village except during the period of October 1924 to October 1927. 
On an assessment to income-tax for the years 1925-1926, 1926-1927 and 

192'^-1928 of three sums of money as remittances of for sign, profits of the years 

1922-1923. 1923-1924 and 1924-1925 under Sec. 4 (2) of the Income-tax Act. 

HELD, (1) that the assessee having been physically present in British 
India at the times when the profits sought to be assessed arose in Ceylon, they 
were assessable irrespective of the assessee’s residence at the time of receipt or 
during the year of assessment. 

(2) that on the facts of the case, th^ a!t$cs.^ee could properly he 
described as residing in British India. 

Case (0. P. Nos. 130, 131 and 132 of 1928) stated under Sec. 66 (2)' 
of the Indian Income-tax Act {XI of 1922) by the Commissioner of Income-tax, 
Madras, for the opinion of the High Court. 

* (1928J M. IfTh 84(;a9 U W 61 ; A I- R. (1929) M***. S5- 
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CASE. 


1 have the honour to refer the following case for the opinion of the 
Hon’ble the Judges of the High Court under section 66 (2) of the Income-tax 
Act, XI of 1922. 

2. The applicant is a native of Kakkattiruppupudur in the Ramnad district 
within the jurisdiction of the Income-tax Officer, Kavaikudi (Second Circle). 

3. He migrated to Ceylon many years ago and he now owns tea*esta^is 
and factories and carries on money lending and other businesses there. He has 
a house on one of his estates and his wife and thiJdien reside there, 

4. He has a second house at Kakkattiruppupudur in which his second 
wife and his children by her are living. He has lands in the neighbourhood and 
he carries on money lending business there on a small scale. Op to the year 
a 924-25 he frequently visited his native village. His last visit was ono of about 
two months in the period August to October 1924. 


6, For the year 1926-27 the Income-tax Officer, Karaikudi assessed hin. 
on an estimated income of Rs. 60,400 under section 23 (4) of the Income-tax Act 
for failure to hie a return of his income and produce his accounts. He re- 
opened the assessment under section 27 on an application presented by Ramanuja 
A^yangar, authorised agent of the present applicant. T qo agent filed a return 
of income sho^ng an income of Rs. 1,890 from local money lending. In a 
memorandum appended to the return he stated tliat the applicant being a 
resident of Ceylon was not liable to be taxed on profits derived from his busi- 
ness in Ceylon and remitted by him to British India. The Income-tax Officer 
held that the applicant was a resident of Kakkattiruppupudur though he had a 
second residence in Ceylon. an examination of the accounts the Income-tax 
Officer found that the applicant had the following profits at his disposal : — 


Money lending and other business : — 

1922- 23 

1923- 24 

1924- 25 


Rs. 

.. 7,450 

• . 18,505 
c: 12,219 



<^ 88,174 


1024-25 


Total 


92,264 
. . 1,30,438' 


Out of this a sum of Rs. 51,639 had been taxed in the assessment of the year 

1925-26. The balance of profits that accrued to the applicant at Ceylon during 
the years 1922-23 to 1924-25 and available for remittance during the year of 
account 1925-26 amounted to Bs. 78,799. The accounts showed that the appU- 
*^ived!a sum of Rs, 4,798 in British India in tliat year. The Income- 
tax Officer held that the applicant had received that sum from out of those 
profits and assessed him on an income of Rs. 7,088 mad^ up as follows 

•D^ Rs. 

Property ... ... toO 

Business 

Kakkattiruppupudur 1890 

Ceylou profits remitted to Bntisu 4798 , , 6 ti68 

India. * * * 
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6. On appeal the Assistant Commissioner agreed with the Income-tax 
Ofiicer tliut thu applicant was liable to be taxed on bis foreign profits remitted 
to this country, but reduced the assessment under the bead “Pronertv” from 
Rs. 400 to Rs. 200. 


7. The applicant has required me to state a case to the High Court and 
refer certain questions of law which he alleges arise out of the Assistant Com- 
missioner's order. 1 think that tiie only question of law that arises is the follow- 
ing and 1 refer it for the decision of the High Court- -‘’Whether in the cir- 
cumstances of tills case the sum of Ks. 4,706 can be Jav, fully taxed under the 
provisions of sub-section 2 of section 4 of the Indian income-tax Act as having 
accrued and arisen without British India to a person resident in British India.” 


6. li is contended on behalf of the applicant that having been jessed 
througn an agent under section iU on the ground oi non-residence, be cannot be 
irealeu in Uie assessineiil as a ■ person resident in Britisii India ' within ihe 
meaning ul section 4, sub-seeiion (2;. Tiie tacts fij that llie applicant was 
residing out of bJriiisn India wneii me assessment was made upon Him, and (ii) 
mat he was resident in British India wlien the profits accrued and arose, appear 
10 be a sufiieient answer to ifiis efiarge of inconsistency. 


y. Bcction 3 of tlie income-tax Act (read witii the annual Finance Act) 
imposes a tax on ific income, profits and gams of me previous: year of every indivi- 
dual. By sub-scclion (1/ oi section 4 tfie Act is made applicable subject to esi- 
tam exceptions to all income, profits and gams acenuwg or arising or received 
in British India or deemed under the x>rovisions oi the .iict to accrue or arise 
or to be received in British India. The tax is therefore payable on all income 
accruing or arising or deemed to accrue or arise in Biitish India whether the 
recipient resides m British India or not. Under sub-section (2) of section 4 
the profits ami gains of a business accruing and arising without British India 
to a person rc^dent in British India arc, ii they are received in or brought into 
British IiKiia. within three years of the cud ol the year in which they accrued 
or arose, deemed to have accrued or arisen in Britisn India and to be profits 
and gams of the year in which they are so received or brought. This clause does 
not require, us the applicant contends, that the asscssce should be resident in 
British India 'at the time of assessment or during the year of remittance. It 
requires such residence only during the period in which the profits accrued. 
7'iic profits that have been assessed in the present case accrued during the three 
years 1922-23, 1923-24 and 1924-25 and it is not disputed that the assessee was resi- 
dent in British India during those years. I am therefore of opinion that the 
sum of Rs. 4,796 was rightly taxed under sub-section (2) of section 4. 

% 

V. V. Srmiuasa l}je,ngar and K. S. Rajagopahichary, for the Assessee. 

M. Patanjali 8’as<ri, for the Crown. 


JUDGaiENT.* 

These arc three references made by the Commissioner of Income-tax, 
under section 66 (2) of the Income-tax Act, (XI of 1922) at the instance of an, 
assessee, Karupiiiah Kaiigaiii alias Kumaravclu Ambalam. 

• Delivered by Mackay J. 
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The assessee is a native of the village of Kakliattiruppupudur in the 
District of Kamnad. He migrated to Ceylon many years ago and prospered. He 
now owns tea estates and factories in that Island and ci rrics oji money lending 
and other forms of business in the Colony. He owns a house on one of the estates 
and there his first wife and her children live. 


He has a second house in his native village in wliich his second wife and 
his children by her reside. He has land in the vicinity and carries on mon?y- 
lending in that village on a limited scale ; and he has a lO'.-al agent to conduct his 
affairs. Up to the year 192I:-25 he frequently visited Kakkattiruppupudur, his 
last visit- at that period being from August to October 1924. His next visit was 
in October 1927 and it would appear that from that date he continued to reside 
there until the date of the reference in O. F. No. 131 of 1928, 11th April 1928 


The common question of law referred for adjudication is whether in the 
circumstances of these cases the assessee can be lawfully taxed under the provi- 
sions of sub'Section 2 of section 4 of the income-tax Act in respect of three 
different sums as having accrued or arisen as profits and gains of a business 
without British India to a person resident in British India. These sums were, 
in 0. P. No. 130 of 1928, Rs. 21,639 (or perhaps more accurately, Rs. 51,639) ; in 
0. P, No. 132 of 1928, Rs. 4,798; and in O. P. No. 131 of 1928, Rs. 62,291. 


We agree with the decision in Behari Lai MuUick v. Cominiasiomr of 
lncome-t(i£, Jiengal{l) that, under the Indian Income-tax Act, XI of 1922, the 
income of the year previous to the year of assessment is nut to be taken as merely 
a guide to the ascertainment of the income of the year of assessment, but as 
the actual sum which is subject to taxation. This seems clear on the language of 
section 3 of the Income-tax Act, XI of 1922, and dilLerentiates the cases under 

the Indian Act from those under the English Act, so tJiat Brown'a case(2) is Jiot 
an authority that binds us. 


In 0. P. No. 130 of 1928 the profits and gains souglit to be taxed accru 'd 
or arose outside British India dui’iug the periods 1922-23, 1923-24 and 1924 
when the assessee resided at different times in British India, the profits and gaiis 

tW British India in 1.924-25 during which period he was reddent 

therein; the year of assessment was 1925-26, when he was not resident. 

D •*. 9: 19Z8 the profits and gains accrued or arose outside 

^^23-24 and 1924-25 when the assessee 

wli®n S he wafnot“‘rtdL“r’ “ 1925-26 


tj ?.* 1928 the profits and gains accrued or arose outqiHp 

BriUsh India m 1924-25 when the assessee was for pari of the period phv<nV«Hv 
resident in British India; they were received in British India in 1926-97 

resident; the year of assessment was 1927-28 when he m 

That brings the question we have to decide down to this short TinJ«+ w • 

tl) 2 1. T C. 32fi i 64 Cal. . -A.- 

(2) 8 Tax. Cas. 67 ; (1921) 2 A. C. 22 . 
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and gains sought to be taxed accrued to the assessee in Ceylon (Income-tax Act 
XI of 1922, section 4 (2) ). There can be no doubt as to what the answer must 
be : in all the three cases before us he was physically present in British India 
at Ibe time when the profits sought to be taxed accrued in Ceylon; though in two 
of the cases he was not physically present in British, India when the remittances 
were received; and in two similarly he was not physic-ally present during the 
year of assessment. But we \ entertain no doubt that he could properly be 
described as “residing” here: he owned a house in the Bamnad dirtrict where 
his second wife and her children by him lived and he sta> ed in that house when- 
ce er he came to British India. The assessee will pay the costs of these refe- 
rences Rs. 250 consolidated for all three. 


(266) IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Sir Murray Coutts Trotter, Kt., Chief Justice, 

Mr. Justice Beasley and Mr. Justice Reilly. 

(26th October, 1928). 

M. V. Krishna Aiyer & Sons . . Assessee.* 


V, 

The Commissioner of Income-tax, Madras . . Referring Officer. 

Income-tax Act {XI of 1922), Sec. 2 {U)—Parinbrskip deed for a term^ 
Expiry of term during account year — Subsequent continuation without fresh 
deed — Firm, if registrable — Registration Rules, Rule 2. 


The partners of a firm constituted in August 1923 under a partnership 
deed for a term of three years continued the partnc'^ship after the expiry of 
the term without any fresh deed. For the assessment year 1927-1928, a return 
of income of the previous year 1926-1927 was submitted together with an appli- 
cation for registration of the firm under Sec. 2 (14) of the Income-tax Act. On 
a refusal of registration by Income-tax authoritiis 


HELD, that the contractual nexus between the paiiners after the expiry 
of the original term being a new implied oral agreement, there wm no tnstr^ 
ment of partnership operative at the time of the application which could be 

registered under Rule 2 of the Registration Rules and tmt it w^ 

the term expired in August 1926 after the lapse of some months in the account 

year 1926-1927. 

Clarke v. LeacK 1 Oe. G. J. & S. 144 and Nellson v. Mossend Iron Co., 
11 App. Cos., 298, Applied. 

Case fO. P‘. No. 133 of 1928] stated under Sec. 66 (2) of ^e Indian 
Income:-tax Act (XI of 1922) by the Commissioner of L'lcome-tax, Madras for 
the opinion of the High Court. 

CASE. 


I have the honour to refer the foUowing case for the opinion of the High 

Court under section 66 (2) of the Income-tax Act. ^ _ 

. ,192,, I. L. ^2 Mad, 367 i 66 M L. }. 161 jTe L. W. 103 ; A. I. R. (1930) M.d, 67. 


COMMISSIONER OP INCOME-TAX^ M.ADRAS. 


287 


2. T’i 2 applicants are a firm of silk merchants. They were called upon 
under section 22 (2) of the Act to make a return of their income of the previous 
year with a view to assessment in the year 1927-28. They submitted the return 
on 26th July, 1927^ and at the same time applied for ro^stration under Rule 
4 of the rules framed under the Act. In compliance with Rule 2, they produced 
partnership deeds dated 3rd November, 1917, and 29th Augxist, 1923. True 
copies of these deeds (Exhibits A* and B*) and Ensflish translations thereof 
(Exhibits A-1* and B-1*) are appended to this leference. The Income-tax 
Officer found that the object of the later deed (Exhibit B) was to continue the 
partnership created in the earlier deed (Ex. A) for a period of three years from 
31st August, 1923, that this period had expired on or about 30th August, 1926, 
and that no further deed had been executed to prolong the life of the partner- 
ship beyond that date. In these circumstances he rejected the application und 
assessed the applicants ^ an unregistered firm. The applicants appealed un- 
successfully to the Assistant Commissioner, a copy of whose order is enclosed 
(Ex. C.»). 


3- The question arising in the case, on which the opinion of the Court 
is solicited, is whether the applicants were entitled to be registered by the Income- 
tax Officer under Rule 4 of the rules framed under the Act. 


Sub-section 14 of section 2 of the Act defines “registered firm*' jw a 
‘firm constituted under an instrument of partnership spe cifying the individual 
shares of the partners of which the prescribed particulars have been registered 
with the Income-tax Officer in the prescribed manner.” “Prescribed” according 
to sub-section 10 of the same section, means “prescribed by the rules made under 
this Act . Rules 2 to 6 of the rules made under section 59 of the Act prescribe 
the manner in which the registration may be applied for and effected. Aceord- 

j firm constituted under an instrument of partnership speci- 
fying the individual shares of the partners” may apply for registration. 

fnSrampnt # »PJ>'cation "shall be accompanied by the orieinrd 

cop™Wf constituted together with a 


July ^ ^ f*"'® 'aae on 26th 

specified in the deed Ex. B havimr expired 

£r:£ "S 

r'-?“ 

be applied to a Partnership -dissolCbIe°at tL^lmrf 
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ceased to have effect owing to the expiry of the period and no fresh document 
lias been executed, the partnership may, no doubt, coi'tinue, but it cannot be 
said to continue under the instrument. The continuance is a result of a new 
agreement which is not identical with tliat embodied in the instrument, although 
some of its terms arc presumed to be in accordance therewith. 

In my opinion, therefore, the Income-tax Officer’s decision was correct 
and the question should be answered in the negative. 

K. S. Krishnaswamy Ayyangar and E. Eajagopala Ayyangar, for the 
Assesses. 

M. Paianjali Sastri, for the Crown. 


JUDGMENT. 

CHIEF JI^STICE This is a reference put up by the Commissioner cf 
Income-tax under section 66 of, the Act. The que.stion on which our opinion :s 
asked is whether in such circumstances as this case discloses the assessecs were 
entitled to be registered under Rule 4 of the Rules framed under the Act. I will 
briefly summarise what the material circumstances are in this case. The original 
partnership was entered into by deed on the 3rd November 1917, the contract- 
ing parties being Venkatarama Aiyer and Sons of the one part and D. Krishna- 
.swami Aivangar of the other. The business they carried on w^s that of .siik 
merchants and the term of the partnership deed was expressed to be for five 
yars, so that it expired on the 3rd of November 1922. ^ Oa the 31st of August 
1 ^ 93 ’ a new partnership deed came into effect for a period of 3 years, so that if 
would expire on the 31st of August 1926. In fact the business was continued 
! hereafter by the partners as before for aught we know down to 
>oturn was called for by the income-tax authorities for the year, April 
>pril 1927 for the purposes of assessment. That return was made and besides 
;he return' on the 26th of July 1927. the as.sessees put in an application mr 
vn-istration of the firm. The Commissioner has refused to register the part- 
nership for the purposes of the Act and the question is, whether he was right. 

I will now shortlv refer to the two or three material sections 

„f the Income-tax Act. By section 2 (14) “ A .;7’frrnd“al ^ha^cs of 

.tituted under an instrument of partnership spccifyins the indm^dual shares ot 

t>iP mrtners of which the pro.scribed particulars have been registered by the 

Income-tax Act bv the partners or any of 

said instrument on application in this heh It ma ■ ‘ ^ , be 

,bem” and then follows « -hieh sets hy a 

given. This form was ^f August 1923. The Corn- 

copy of the j^ter the particulars forwarded by the a^essee 

missioner bases ^ ^ ^ for rc'ristration was made the 

firm on the ground that, operative. Ilmt the partnership was at 

iTic,trument of ^ ^ ^nii^ be regardf'd as a new agreem'^nt 

that dato_ being T an instrument of partnership within 

whi.h, being vorb^. could not be 

the meaning of the nules _ y,^,^jness was hr verPal arrangement or ta-il 

client bre^rre K carried on under riie ori^nal instrument 
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of 31st August 1923 whose life had been prolonged and continued by the act of 
the parties. The diA-iding line no doubt is a very narrow one and language is 
used from time to time in tlie English authorities whieh speaks of a contract fo 
renew by implication and it is said that that enabled 'he partnership whose Jfe 
had been continuous since the deed of 1923 to have it registered as the docu- 
ment governing their relations throughout. In one ‘>ense there clearly was ?'0 
new partnership here in the sense, that is, that there was no change in the 
personal and that the trading carried on was continuous without break from 
August 1923. 


The real question we have to determine is whether in contemplation of 
law the original contract was actually continued in existence or whether the true 
view is that such of its terms as could be taken to govern the subsequent period 
could only do so on the footing tliat they were impliedly revived, in so far as 
they are applicable to the partnership at will, by the tacit verbal agreement which 
is to be regarded as arising from the continuance of the trade thereafter. “We think 
that there are two decisions of the House of Lords wli^’h conclude this ques- 
tion in favour of the Crown. The first is a decision of TVe stbury L.C., Clarice v. 
Lp.ach d), and the Lord Chancellor says this: — ^‘Ordmarily a contract for a term 
constituted by a witten agreement mu.st be considered as having come to an 
end at the expiration of the period for which it was entered into ; and the contract 
during the term differs from that which arises from the continuance of the rela- 
tion by the mutual consensus of the parties after the term has expired The 
one is to last for a certain term ; the other only for so long a time as they both 
shall choose. Am I then by any principle of law bound to assume or justified 
m assuming that all the special articles and conditions in the original written deed 
of partnerjdiip for a term arc at once transferred by law to this new contract 
which has no particular limit to the term of its duration? That would be a 

Sror warranted by any 


passage appears to me to make it clear that Lord Westbury con- 
s derod the contractual of the parties after the expiry of ’the deed to 

fl-Ao hT implied oral agreement, and that the articles of the deed which 

x^h\lh as preserved are preserved not by virtue of the original deed 

business is carried on nnnn ‘ 1 P’’e™n'e<J that the new 

and only so f^r ; and as far 

any diserepanev betwen any of the inth ^^^**orned, I do not think there is 

examine into the partiLar o^es Tn V necessary to 

term of a written contract did or did not go into th^ ^ particular 

because every case has turned imnn ^ unwritten contract, 

the question as applied to the words of th^ «pon 

old term wm or was not applicable to thl^new comraet’”"*’^""'®”*’ 

page 3 “! aS«on'LC^en^\e^“o’id>TonZ specifically at 

new contract is none the le® a new eont.. ™^Vet. and the ‘new’. And the 

(2) 1 1 App. Caa, ags. 

111.^37 
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it were re-enacted. These pronouncements of the highest tribunal do not turn 
on any special provision of any statute but are based on the general principles 
of the law of partnership and we should, we think, euUeavotir respectfully {,o 
follow those high authorities. I think that there is notlxing in the language of 
section 256 of tfie Indian Contract Act which, in any way, modifies the effect of 
those decisions of Ihe House of Lords. The result is that at the time that the 
assessees applied for registration there was no operative documjent ito be 
registered. 

Another short contention is raised and that is this. The year of assess- 
ment with which we are concerned is the year 1927-28 and it is said that as that 
will be a return of trading profits for the year 1926-27 registration ought not to 
have been refused as four months of that trading year were before the expira- 
tion of the deed of the 31st 'of August 1923. We cannot accede to this conten- 
tion. What we have to look to is the year of assessment ; and had the application 
of the 21st of July 1927 been granted it would still in our opinion only apply 
to the financial year 1927-28. On these grounds we think that the Commissioner 
was right in rejecting the application for registration and that we must so 
answer the questions submitted to us and order the assessee to pay the Govern- 
ment Rs. 250 as the costs of this reference. 

My learned brothers have seen this judgment and agree with it. 


(266) IN THE HIGH COURT OP TODICATURE AT MADRAS. 

(5th November, 1928). 

Before Sir Murray CoutU Trotter, Kt., Chief Juatke. Mr. Jmtice Beasley 

and Mr. Justice JRcilly. 

R. M. S. R. M. Ramaswami Chettiar • ■ Assessee.* 

The Commissioner of Income-tax, Madras • • Befernng Officer. 

Income-tax Act (XI of 1922), 22 (4), 23 (2^ and {i)-Suhmission 

of return hy asses-seeSuhsequent notice under Bee. 22 (4) to pioducc nccou 
Asst, under 23 (4) on non-production, legality of. 

The assessee caUed upon to adduce evidence in support of his return 

under Sec. 23 (2) 

tgVr^eProd^^tion of certain account hoohs and nu non-production of the 
same made an assessment under Sec. 26 (4). 

make an assessment under See. 23 (4) . t o t p 

Harmukhrai Dulichand .. Coroner . 

followed. ^g28) stated under Sec. 66 of the 

Indian In?ome-tax Act (xi of 1922) by the Commissioner of Income-tax, 

Madras, for the opinion of the High Court. 

7(1929) I. L. R. W Mad. m ; 66 M L. J. 141; 29 L. W. 276 : A. I. R. (1920) Mad. «0. 
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CASE. 


lu pursuance of the order quoted above, I have the honour to refer the 
fcilowing case for the decision of the Hon’ble the Judges of the High Court, 
under section 66 (3) of the Income-tax Act. 

2. The petitioner is a resident of Karaikudi witiiln the jurisdiction of the 
Income-tax Officer, First Circle, Karaikudi. He is the proprietor of a banking 
business at Kiddah and is also a partner in another banking business at Tapah, 
both situate in the Federated Malay States. 

^ 3. For tlie assessment of the year 1926-27 (based on the income of the 

1 amil year Krodhana) the petitioner returned an income of R^. 125 from pro- 
perty and stated that he had received a remittance of Rs. 4,050 from his Kiddah 
business. He added that there were no pronts in that business and that tJie 
remittance received by him was from his capital there. 

4, By a notice issued under section 23 (2) of the Income-tax Act, tho 
Income-tax called on the petitioner to adduce evidence in support of 

bjs return. The petitioner produced some of the extracts of accounts received 
i^i-om his Kiddah business, but not aU, i.e., the extracts up to Karthigai 
brodhaua (November 1925) in respect of one agency and all the extracts in 


I I f A**? account the petitioner maintained two sets of 

hribont ‘ Vh n i business, one for the agency of Sathappan which ended 

II abou^t Thai of the year of account and the other for the subsequent agency 

b^o^lbana (August 1925), i.e., in the middle ^ the 
>ear of account. According to the accounts produced a profit of ^77 818 
aca-ued to the petitioner in Sathappan 's agency^ The old agenS-SaLppf 's 
agenoy^nded in Thai Krodhana (February 1926) ; but the acco^to produced 

t We roSd “rw 


of the closed agency at Kiddah and Xo for complete accounts 

tvithdrawn fXn tL iSddT biXne« dX “> that the money 

British India The '''P''®-?®”* Profits received in 

July 1926 and the notice was served on ^ 

Tka A™ formerly hi^.q^'’ 

s b.s 

tioner had so desired. He therefore held that thp ^ the peti- 

me^^ tVc^Tcui^^ 

•«. r.Sf 7 J ■»“ ■— 

filed, mark ed Exhibit A.* ‘ ^ Officer's order is 

• Not printed. 
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8. The petitioner appealed to the Assistant Commissioner against the 
order of the Income-tax Officer with a like result. A copy of the Assistant 
Commissioner ’s order is filed, marked Exhibit B.* 


9. The petitioner then filed a petition before me under section 66 (2) 
of the Income-tax Act and required me to state a case and refer certain ques- 
tions for the decision of the High Court. I declined to do so on the ground 
that no question of law arose for decision, except the one that I liave been directed 
to refer in the High Court’s order quoted above. This question had already 
been referred to the High Court in the case of T. I’liiruvengada Mudauar 
(Referred Case No. 3|27) and I undertook to give the petitioner any relief to 
Which he might be entitled as a result of the decision on the question. A copy 
of my order is enclosed, marked Exhibit C.* 

The petitioner thereupon moved the High Court under section 66 (3) of 
the Income-tax Act and in its order dated 9th December 1927, the IHgh Court 
has directed me to state a case and refer the following question The appli- 
cant having made a return of his income and having complied with the terms 
of the notice issued to him under section 23 (2), was there any jurisdiction in 
the Income-tax Officer to revert to section 22 (4) and make an a^cssmeiit 
under section 23 (4) for non-compliance with the notice under section 22 (4) . 


10, The contention underlying this question appears to be |wo-foi . 
It is suggested, in the first place, that when once a return of income has be.n 
made an^Income-tax Officer's power to issue a notice under s^^'^'^^tion 4 of 
section 22 calling for accounts or documents is at an end ; and, secondly, that 

his right of appeal. 

T.ittle need be said regarding the first braiicli of this argument The 

whom a notice under ? . imnose other conditions, it would have 

that, if the aJwo^ld ^ left them to be in- 

stated these m the sub-section » section altogether, or from the mere 

ferred from words used ^ . however evidence regarding the intention 

order of sequence of the sec ions 

^fihe AlUndi^ In'come-tax Committee of 1922 ^vhich says in paragraph 

report of the All-India inco Collector” (now an Income-tax Officer) 

3-^ * ' fQ, the production of accounts whether a return has 

“should have paragraph 14 of the Statement of Objects and 

or has not been ^ted, V 1922: “The bill provides that the assessor 

for accounts wLenever he considers it 

necessary”. 

j t. the argument is based on the language of sub- 

The second branch of follov^s If the Principal 

section i of section 23. person fails to make a return under 

Officer of any Co^npany or 22, as the case may be, or fails to comply 

sub-section 1 or f • ; J^gd under sub-section 4 of the same section or, 
^*ngUadeTretm4, fails to compl y with all t he terms of a notice issned unto 

• Not printed. 
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sub-section 2 of this section, the Income-tax Officer shall make the assessment to 
the best of his judgment”. It is suggested that if the words “having made a 
return” are not mere surplusage, the meaning of the latter part of this sub- 
section must be as follows: — “If a person, not having made a return, fails to 
comply with all the terms of a notice issued under suD-.section (4) of section 22 
or, having made a return, fails to comply with all tlic terms of a notice issued 
under sub-section (2) of this section the Income-tax Officer shall make the 
assessment to the best of his judgment^’. Thus the Wirds “having made a 
return” have to be read into the sub-section in order that it may bear the mean- 
ing attributed to it by the petitioner. 

I submit that if the words “having made a return” necessarily imply an 
antithesis to something not expressed in the Act, the ai^ithesis is between 
uhat may occur when a mau has made a return and wliat may occur whether he 
has made a return or not; and that it would be more consistent with the other 
provisions of the Act to insert these words (“whether he has made a return or 
not”) if any are to be inserted at all. 


I submit, further, that if in construing this sub-section it is necessary to 
choose between treating certain words as superfluous and importing words into 
the statute, the former method is the less open to objection: and it is my con- 
sidered opiinon that, in this instance, the intention of tlie legislature could have 
been adequately expressed if the words “having made a return fails to comply 
Mith all the terms of a notice issued” had not been enacted. The words “haviiiK 
made a return appear to Iiave been carried over without sufficient considera- 
tion from sub-scctioii (4) of section 18 of the Income-tax Act, VII of 1918 where 


HI ,, 23 iASerj™," t'.v £ ““ 


JUDGMENT. 

0. P. Wo. 188 of 1928. 

■ income-tax assessee made a rptum k* • t 

required to do so under section 22 (2) of the Indinn if J 
being satisfied with the. return the Income?^ Off Not 

section 23 (2) of the Aet to produce evidPT,^ • ^ 

assessee produced some: cvideifce- but the tieome t return. Tho 

eient to show the amount of the it insuffi- 

under section 22 (4) of tho Act to produce “oClete 

at a place in the Federated Malay States for the “ branch business 

accounts the ass.’,ssoe did not proSi“ rtf? 'i^rstion. Those 
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ment from wliich. under the Act the assessee had no I’ight. cf appeal. The ques- 
tion referred to us is “The appU.uut having made a return of his income and 
having complied with the terms of the ootico issued to him under section 23 (2), 
was there any jurisdiction in the Income-ta*.i Off'.:*!- to revert to section 23 (4) 
for non-compliance with the notice under section 22 (4) ?’^ The as’cswe con- 
tends that in those circumstances tJie Income-tax Officer liad no power to make 
an arbitrary assessment under section 23 (4) fora which tbi-.re w’as no right 
of appeal. 


This question has been before 4 of the Indian Jligh Courts. It has bien 
answered against the assessee by a unanimous Full BencJi of three Judges of the 
Calcutta High Court in Harmukhrai Dulickand v. Commissioner of Income-tax, 
}iingal{l), oy a imanimous Full Bench of 5 Judges of the Patna High Court in 
liamkelawan Ugamlal v. Commissioner of Income-tax, Behar and Orissa{2), over- 
ruling Brij Raj Rang Lai v. Commissioner of Income-tax, Behar and Orissa{Z), 
a decision of 2 Judges and by a Division Bench of the Allahabad High Coui’t in 
Chandra iSen Jaini v. Commissioner of Income-tax, United Frovinces{^), Now 
that the earlier decision of the Division Bench of the Patna High Court has been 
overruled there remains in the assessee ’s favour, of the cases quoted before us, 
only a decision of a Division Bench of the Lahore High Court in Khushi Ram 
Karam Chand v. Comynissioner of Income-tax, Funjabi^b). At one stage of the 
arguments before us it was suggested that the decision of a Full Bench of tins 
Court in Fitta Ramaswamiah v. Commissioner of Income-tax, Madras{Q), was 
by implication in favour of the assessee in this matter; but on examination it will 
bo seen that it was found in that case that the assessment was in fact made, not 
under section 23 (4) but under section 23 (3). The weight of authority on 
the question before us is therefore overwhelmingly agaiint the assessee*. 


It was first contended by Mr. Krishnaswami Ayyangar for the assess-jo 
tliat the Income-tax Officer’s power to call for accoiuns under section 22 (4; 
can be exercised only before the assessee has submitted a return of his income. 
There is nothing whatever in the wording of the sub-scetiou to suggest that. On 
the contrary the only limitations on the power of the Income-tax Officer to caU 
for accounts in that sub-section are that, if the assessee is not a company, a 
notice requiring him to make a return of his income must have been served uii 
him and that accounts for a period more than 3 years piior to the previous year 
cannot be called for. The fact that those restrictions are mentioned explicitly 
makes it the more improbable that any other restriction is implied. It is ui-gcd 
that the fact that the sub-scction occurs m section 22, which deMs with the proce- 
dure for getting in a return, makes it probable that all its provisions apply to Jie 
stage before the return comes in. That would be a very unsafe reason for 
lifting the plain effect of the words of the sub-section ; and it may be reimrked 
that sub-section 3 of section 22 enables the assessee to do something after he 
has submitted his return. If section 22 (4), is to be construed as m 
his argument Mr. Krishnasivami Ayyangar would have us to constoue it, we must 
read Sto it a very important restriction, which only a very careless.Lcgislatoe 
could have omitted to express if it were mtended. And, as been pomted 
out by Mr. PantanjaU Sastri for the Commissioner of Income-tax m the ^eat 
majority of cases it must be after the return has come in, not before, th^ t^ 
Income-tor Officer has any need to see the a^essec;s scconnts. If the provis o, 
for calling for accounts were restricted tp the period before the reti^ is sub- 
nStte^ would be of comparatively lit tle Use. UntU he knows whether a com- 


(1) 8 I.TC. 198. 

(2) 8 I. T. C. 226. 
(8) 2 I. T. C, 4« 


(4) 3 I. T. C. 17. 
(6j 2 1. T. C. 617 
(6) 2 1. T. C. 196. 
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pany is going to submit its return by the 15th June or any other assessee going to 
submit Ills return by the date specified in the notice to him under section 22 (2), 
the Income-tax Officer need not trouble about accounts at all, as, if no return 
is siibmitted in time, he can, as is unquestioned, make his arbitrary assessment 
under section 23 (4) without referring to any accounts or evidence. It is very 
highly improbable that the only specific provision made by the Legislature for 
calling for accounts would apply to the period when accounts are least required. 
But it lias been argued— and the argument was adopted in Kus)ii Ram Karam 
Chand v. Commisaioner of Income-tax, Punjah(l) and in the overruled case 
in the Patna High Court — that this surprising restriction of the effect of section 
22 (4) has been introduced by the Legislature in a cryutie antfc back-handed 
way by the wording u.sed in section 23 (4). What the exact meaning of that 
wording is I will discuss later; but pushed to its furthest grammatical extreme, 
as contended by the assessee, it comes to no more than this — that the penalty 
provided by section 23 (41 for failure to produce accounts when required to do 
so by a notice under section 22 (4) applies only if the notice is issued before 
the return is submitted. Even if that interpretation were correct, it would in my 
opinion be a clearly insufficient reason for refusing to read section 22 (4) accord- 
ing to Its plain meaning and for reading into it a remarkable and very important 
restriction which those who framed it could hardly Jmve forgotten to express. 
The prevailing judgment of the Calcutta, Allahabad and Patna High Courts 
which I have mentioned, agree that there is no such restriction 


But Mr. Krishnaswami Ayyangar has tried to get at the same result by 
another road. In a later stage of his argument he has admitted that the Income- 

must have a right to call for the assessee ’s accounts even after he has 
f return bnt has suggested that calling for accounts at that sta>?e 
^ section 23 (3) . The admi.ssion that the Income-tax Officer ran 

23 (3) in the course of an inquiry under that 
^b-section Mr Knshnaswami Ayyangar can make without reluctance because 

seeHo^ d a demand of the Income-tax Officer made under that ^b- 

durin Ahetouiry unde^ LAn 23 V for calling for acconota 

words to give power to call for leponTitc -fnT en ^ '^ere intended by those 
my opinion be ill-chosen and misleading. If irAr^lAendeAto^ive 1" 

ob.ieet onnld the™ he irfsiATnAairin al^ f f e^pr.citly, what 

section 22 (4) ? The a.eoZ^ of T " J A ’ongnage of 

specified noint; but to describe them on a 

point^' is obviously inappropriate To ® speeifi^ 

23 (S) adds force to the Commissioner’s contention^ if section 

for at any stage, before or after the return ic called 

under section 23 (3) power to call for fJShlr 

enough and the language of that sub-aection need not bAtrain^dt trAa^. 

bir. aid “s .ihS* an’'im^M”Sri^tion^r^ - 23 (3) to 

throws no light on the quSn rmmeSiate ^““'inAon it 

failure 
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entails the penalty of arbitrary assessment under section 29 (4). Failure to comply 
with a direction under section 23 (3) does not entail that penalty. If the power 
of the Income-tax Officer under .section 23 (3) is confined to the plain meaning 
of that sub-section, viz., to call for evidence on specified points, it is reasonable 
that failure to comply with such a direction should not entail the very Beverc 
penalty of arbitrary assessment without right of appeal. If it did entail that 
penalty, it could obviously bo used in a very oppressive way. For instance, ♦he 
Income-tax Officer might call for some evidence of doubiful relevance and diffi- 
cult or impossible to produce, and, if it were not produced, enforce the penalty 
of arbitrary a.sscssment. That would be clearly unjust, and the Legislature lias 
rightly made the penalty of arbitrary as.sessmcnt inapplicable to such a case. 
But, if an assesscc fails to produce at any stage when required his accounts — the 
mo.st important of all evidence in such a matter the very evidence on which, if 
he is honest, ho will himself wish to rely — why should he be treated more 
leniently when his improper and obstructive refusal comes after, instead of, 
before he submits his return. No reason has been sugg(-sted for such a distinc- 
tion. On the contrary the man who refuses to prodiicc his accounts when the 
Income-tax Officer has expressed under section 23 (2) dissatisfaction wutli his 
return is clearly more blame-w'orthy and obstructive than the man who fails 
to produce them before he has made his return, when no one has yet expressed an 
opinion w'hethcr his return will be an honest one or not. When once it is ad- 
mitted that the Income-tax Officer must have power to call for accounts in the 
conr.se of the inquiry under section 23 (3) and without it the inquiry might easily 
he reduced by the asscssoe to a farce — the omission to p«‘nalise failure to comply 
W'ith the officer’s requisition under that sub-section by arbitrary assessment is 
strong evidence that the right to call for accounts even at that stage must be 
found elsewhere, that is, in .section 22 (4): 

There remains the actual wording of section 23 (4) which sets 
out the failure on the part of the assessee which entails the penalty 
of arbitrary assessment without appeal. It is contended that, even if section 
22 (4) gives power to call for-; accounts after the assessee has submitted h.s 
return, the penalty of arbitrary assessment is restricted to a failure to produce 
accounts when called for before the return is submitted. As I have indicated 
there is nothing in the object or nature of the proceedings and nothing in sec- 
tion 22 or the rest of section 23 to make it probable that the Legislature would 
intend to treat more leniently a failure to produce f^ccounts when required 
after the submission of a return than before it. But it is contended that the 
wording of section 23 (4) has that surprising result. It is quite clear that, 
if a company or other assessee fails to submit a return by the proper date, the 
penalty of arbitrary as^sessment is to be enforced. That is what the sub-section 
first provides. Then it goes on to provide the same penalty for failure “to 
comply with all the terms of a notice issued under sub-section 4 of section 22”. 
If the notice under section 22 (4) can be issued at any time — and that I do r^ot 
think can now' be doubted — there is nothing .«o far to .-juggest that the penalty is 
attached only to failure to comply with a notice issued under section 22 (4) 
before a return is submitted. But section 23 (4) goes on to provide that, if a 
companv or other assessee “having made a return fails to comply with aU the 
terms of a notice” issued under section 23 (2) the penalty shall apply. The 
contention of the a.ssesse in this case j-ests upon the insei’t‘on of the words *^{iav- 
ing made a return”. It is urged with truth that failure to comply with a notice 
under Section 23 '(2)' can occur only after making a return as that notice cannot 
he issued before a return is made. Therefore it is contended the.se otherwise 
useless words must have been introduced to show by contrast that the other two 
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failures penalised must occur before a return is made. No such contrast could 
be of any use in regard to the first failure mentioned in tlie sub-section, which Is 
failure to ake a return at all. Then this supposed contrast, if it indicates 
anything, must be understood to indicate that the failure to comply with a 
notice to produce accounts under section 22 (4) is to be penalised only if 
the notice is issued before the return is submitted. But, if that was the intention, 
if the object was to express something: of such imporfance. why try to indicate 
it in a clumsy and obscure way? "We must all accept the principle*adopted 
in Kvshi Ram Karam Chand v. Commissioner of Tncome-f'^J(^'^■. that, 
if tvo constJ'Uclions of a fiscal enactment arc equally possible and reason- 
able, the construction more favourable to the. subject must he enforced. But 
the contention of the assessee in this case rests on too frail a foundation. The 
words “having made a return” in section 23 (4) may be superflnous and add 
nothing necessary for the ’description of the third failnre penalised but they are 
applicable to that failure. Their use may he tautological and inartistic. But 
because they are unnecessary we are not justified in juroping to the conclusion 
that they have been used to express something which it cannot be pretended 
Ihev could express clearlv, which a child could express clearly in other words, 
which no man of education and sense of responsibility would think of express- 
ing in that way and of which there is no indication in section 22 or the other 
part of section 23. That to my mind would not bo choosing between two 
equally possible and reasonable constnictions but adopting a strained constr.uc- 
tioii. uni‘{'asonHble in efTect and out of tunc with the policy of the Af'i that an 
a.sspssee should make fidl disclo.sure of his income. In my opinion the power to 
call for accounts under section 22 (4) may be sxercised by the Income-tax 
Officer after the assessee has submitted a return, and failure of the assessee to 
produce his accounts when aisled for after he has Ribmittcd a return may be 
penalised by arbitrary aasossment under section 23 (4^ ; the question referred to 

us must he an<^^vered in the affirmative, and the assessee should pay the costs of 
the reference Rs. 250. 


0. P. No. 186 of 1928. 

rp^erence raises the same question as that doeided in O. P. 188128 

and the decision must follow the decision in that case. The reference is not 

asse.ssee in respect of anv other contention. The assessee 

thouTif i" Rs. 150. I think Rs. 150 is quite enougli ns 

tnongh It IS a different party the case was not argued. 

0. P. No. 187 of 1928. 

the the game question as that decided in O. P. No. 188]28 and 

f ni- *aso it happomd tliat ‘he 

vear nf m 1926-27 called for the assessee^’ accounts botli for tlic 

wotn ^ and for the preceding year. The accounts of the year of account 

tflv preceding year. On that default the Income- 

th^ j";" assessment for 1926-27 under seetion 23 (4) of 

27 The IneomTt^ OffWr caneellation of the assessment under seetion 

h aLiitt^d^?hat°hr'h’^;i'^ “ ass^ent for 1925-26 under ^seetion 34^^ It 

l"»r if f'"' .^e aceonnts for the 

i>«essee appealed to th^^^ant ^4. The 

A»m 1 of the Ineom I’'-™n>e-tax against the re- 
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Assistant Commissioner then discovered, and stated in his order, that the 
Income-tax Officer had required the accounts of the earlier year, not only for 
the purpose of revising? the assessment of 1925-26, but in order to verify the open- 
ing balances of the accounts actually produced for the assessment of 1926-27. 
It is clear that the Income-tax Officer had the power to call for accounts of the 
earlier year for the purpose of the assessment of 1926-27. The notice which i'.e 
issued did not disclose for what purpose he wanted these accounts. The fact 
that he afterwards gave to the assessee a reason which would not justify his 
action in calling for the earlier accounts did not make his action unjustifiable or 
illegal: nor did it make the failure of the assessee to produce those accounts an 
insufficient basis for an arbitrary asse-ssment of their income under section 23 
(4) of the Act. The assessment for 1926-27 under section 23 (4) in this ca.se 
was therefore legal. 

The assessees have failed on both the questions raised in this reference. 
But it will be seen that the second question would never have been raised and the 
assessees’ appeal to the Assistant Commissioner would never have been pre- 
ferred if the Income-tax Officer had stated in his order on their application 
under section 27, as the Assistant Commissioner afterwards stated, that he 
wanted the accounts of the earlier year for the assessment of 1926-27, with which 
he was then engaged. But he chose to give as his onlv ren>‘on for calling for those 
accounts a reason which would not justify his action and which the Assistant 
Commissioner aftenvards discovered was not his only reason. It is at least 
curious that the Assistant Commissioner should afterwards have known that the 
Income-tax Officer had a good reason for his action which the Income-tax 
Officer himself did not think of stating in his owii order. And, though the 
reason stated by the Income-tax Officer does not affect '.he legality of his action 
or the consequences of it, his statement of his reason in his order was undoubtedly 
misleading to the assessees and left them under the impression that they had a 
good case for appeal when they had none. It is much 1o be regrett^ that the 
Income-tax Officer should have misled the assessees and should have given to the 
proceedings of his department an air of disingenruty. If the only question 
raised in this reference had been whether the Income-tax Officer had the power 
to call for the accounts of the earlier year as he did, it would have been proper in 
the circumstances that the Commissioner of Income-tax should be ordered to 
nav the costs of the assessees in these proceedings. But, as the assessees hai^e 
failed on the other question also, which is common to this case and to 0. Ps. 186 
and 188|28 each party will bear his own costs. 


(267) 


JUDICATURE 


fiefore Mr. Justice Zafar Ali and Mr. Justice Addison. 

[29th November, 1928.] 

Khushi Ram— Dukhbanjan Ram Tek Chand • • Assessees. 


V. 


The Commissioner of Ineome-tax, Punjab and N. W. 

F»'onticr Province " , . ^ 

.1 ^ /wr 1022^ Sec Z— Pool of Ice Factones— Agreement 

UtJnlZHelfs'for dt mar^a.ement and di^on of vrofit or lo.- 

Assessment as a firm. Januarv 1925, styled "a partnership 

of a Sor of three ice factories, it too, ayreed inter at. 
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that the manufacture of ice in the factories was to he pooled, the sale to he under, 
the joint management and control of a committee of the three proprietors, the 
expev^es to be debited to joint account and profit or loss to be shared. Subse- 
queuuy on the May, 1925, the proprietor of a fourth ice factory joined the 
association agreeing to he governed by the terms of the prior agreement. 

HELD, that under the agreement of the loth January 1925, modified by 
the agreement of the ^Ath May, a firm was constituted within the meaning of 
Sec. 3 of the income-tax Act. 

The Lucknow Ice Association v. Commissioner of Income-tax, United Pro^ 
Vinces, 2 I.T.C. 156, Followed. 

Case [Civil Reference No. 41 of 1927] stated under Sec. 66 (2) of tlis Indian 
Income-tax Act (XI of 1922) by the Commissioner of Income-tax, Punjab and 
N. W. Frontier Province for the opinion of the High Court. 


CASE. 

In an appUcation dated the 16th May 1927, 1 was asked by the petitioners 
to make a reference to the High Court under section 66 (2) of the income-tax 
Act. As a result of correspondence, the petitioners in a letter dated the 12th 
Juiy specined seven questions which they wished referred. By my order dat*^H 
the 2znd July, 1 refused to refer four- of them, aU relating to a Se pol^t 

the oisallowaiiee on appeal of a claim for depreciation. 'The remainine ^ee 
questions involve a point of law, which arises thus three 

^ agr^ment dated ^e 13th January 1925, a translation of which 

marked Exhibit the proprietors of three ice factories in 
XJ. X. K hHT L lormed partnership of a pooi^^ for the sudtjIv nf o ^ ^ 

waters to U. 1 . Khan and its neignbourhood. Tte ^reem^ wL 

tne potential supply of three ice factories was greyer San 

mam terms of the agreement were as foUows^® ^ demand. The 

(a) The “partnership’' was to continue for four years (condition i) 

-d. rirrss ‘s ssv 

t. "tt. if “‘“j 

.« mriM TiS"™ ™ • ~""<i tot 

®tollW “""itog to tt. 
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(i) Parties were to share in both losses and profits (conditioD xii). 

(j) Bank accounts were to be in the name of the concern, and all with- 
drawals were to be signed by all throe parties (condition ix). 

(k) Each party was entitled to prepare and sell aerated waters, but 
all sales both wliolesale and retail, whether in tlie bazar or to any individual, 
were to be done under the partnership agreement, and the proceeds were to be 
credited to the partnership accounts (condition xiii). 

(l) Wholesale prices were to be fixed, and anything obtained over and 
above the fiied rates was to be credited to the manufacturer, who, moreover, was 
to be entillcd io the proceeds of all retail sales (condition xiv). 


3. On tlic 24th i\lay 1925, the two proprietors of a fourth ice factory 
were admitted into the association by written agreement, a copy of which is 
attached and marked Exhibit B * So far as the supply of ice was concerned, 
the in-coming partners agreed to be governed by the conditions of the ‘first 
agreement, whieli was only modified in so far as was necessary to give them a 
share in the profits. For the supply of ®rated waters, they were not bound 
by the earlier agreement (condition vii). 


4. Both on assessment and on appeal, the concern, as constituted by these 
two agreements, was held to be an uni-egistercd firm and assessed accordingly. 
I am now asked to refer tlie following three questions to the High Court for 

decision ; — 

(i) Whether the agreement dated tlie 13th January 1925, creates a 
seuarate hxm in the eyes of the law which can justify a separate assessment, or 
whether it merely creates an agency to sell ice and aerated waters manufactured 
at any of the factories and divide the proceeds of sales according to certain 

shares specified therein. 

(ii) Wliethcr the Assistant Commissioner was correct in saying that 
the Income-tax Uepartment was only to look to the words as used in the deed or 
whether it is not the duty of the Income-tax Department to consider not merely 
the form but the real nature of the agreement. 

fiiil Whether the Income-tax Officer and the Assistant Commissioner 
have wrongly interpreted the agreement dated the 24th Jlay 192o as creating 
a firm whetLr it is not correct to hold that this agreement does not show tl e 
existence of any lii'm but merely allows a share of one anna per rupee of profits 
to another factory in consideration of its ceasing to work. 

As reauired by law I now express my opinion on 

rShiThe Tea^i^ng o^^nTof l^rconstHuted by 

the agreement dated the 13th January 1925? 

lu section 239 of the Indian Contract Act persms 

ship with one another are called collectne ^ ^ agreed to combine 

as “the relation winch subsists between perso profits thereof 

?heir property, labour or skiU in some ^ X concerned 

between them". To constitute a f >■ - b;,"iicss and secondly 

must, firstly, combine their between them. In this case the 

agree to share the profits of the busmes and also to combmc 

parties concerned agreed to share losses as wcU as pioUts, anu a 
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their labour and skill, for the whole business was to be done under their jo-nt 
management. The fact that the word ‘partnership’ (Sharakat) occurs IS ti^mes 
in the agreement is further proof that a partnership existed. The case, in Met, 
closely resembles that of. the Lucknow Ice Association v. Comimssxoner of income- 
tax, United Provinces, {!) in which it was held that an association constJtut’;d 
by an agreement very similar to that of the 13th January 1925 was a fiiin 
within the meaning of section 3 of the Indian Income-tax Act. I consider, there- 
fore, that this question should be answered in the affirmative. 

6. The third question will next be considered and may be expre.-^sed 
thus: — Was the association constituted by the agreement of the 13th January 
1925, as modified by the agreement of the 24th May 1925, a firm ^vithin the 
meaning of section 3 of the Income-tax Act? 

As explained above, the only effect of the second agreement wis to 
introduce into the association a fourth party the two proprietors of the foui-th 
factory were regarded as single party (condition xi) and to modify the partner- 
ship shares accordingly; but the fourth party was to be associated only in the 
manufacture and sale of ice and not in the manufacture and sale of airateu 
waters. Thus the second agreement merely enlarged the original association j»y 
introducing into it a fourth party in pursuance of the main object of the associa- 
tion, which was the regulation and the control of the sale of ice an object to 
which the manufacture and sale of aerated waters was entirely subordinate. 
The ans^ve^ to this question depends upon the answer to the first. If I am 
correct in answering that in the affirmative, I would also answer this in the 
same way, the more so, as the word ‘ ‘ partnership ’ ’ occurs six times in the agree- 
ment. 


7. There remains the second question. It is very ambiguously expressed 
and, so far as it can be understood, suggests that the facts of the association 
did not correspond with the terms of the two agreements. There is, however, 
nothing on the filfe to suggest that this was the case, nor is the point men- 
tioned either in the assessment order dated the 10th March 1927 (Exhibit C*) 
or in the memorandum of appeal dated the 6th April (Exhibit D*) or in the 

ioL A given at the beginning of the appeUate order dated Ibo 

Min April. It does not, therefore, arise and cannot be referred. 

Jai Oopal Sethi, for the Assessees. 

Jagan Nath Aggarwal, for the Crown. 


JUDGMENT. 

rXT (2) of the Indian Inoome-tas Act 

(AI Of 1922) by the Income-tax Comnussioner of the Punjab and North-West 
Frontier Provmce. 

Two questions have been referred, namely i-(l) Was a firm within the 
meamng of section 3 of the Indian Income-tax Act constituted by the jurreiVi 
ment dat^ ^e 13^ January 1925? (2) Was the association constituted by the 

13th January 1925, as modified by the agreement of the^24th 
May 192o, a firm within the meaning of section 3 of the Income-tax Act? 

.In our judgment the Commissioner has correctly answered both ones* 
tions in the affirmative. We have heard arguments and have been taken very 
carefully through the provisions of both deeds and the conclusion we have 

(1) ^1. T. C. 166. — ^ 

* Not prlotcd. 
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come to is that this case cannot be distinguished from the case The Lucknotv tci 
Association v. Commissioner of Income-tax{l) . With that decision we •'cspeci- 
fully agree. The answer of the Court, therefore, to both questions asked in the 
reference is in the affirmative. The assessee shall bear the costs of this reference 


(268) IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Sir Murray Coutts Trotter, Kt., Chief Jtistice, Mrs. Justice Odgers a.nd 

Mr. Justice Beasley. 

[29th November, 1928 J 


Messrs. Massey & Co.. Ltd. 


Assessccc.* .... 


V. 

The Commissioner of Income-tax, Madi’as . . Referring Officer. 

Income-tax Act {XI of 1922), Secs. 10 (2) (vt) & 26— /lises.'.’ce lAirchas- 
ing a business as going concern — Claim for uTiabsorbed depreciation allowance of 
the business taken over — Brior decision of the Commissioner- If res judicata. 


The Assessees having purchased the business of B. lO Co., Ltd., as a 
ffoing concern as from Xst jan. 1924 carried on since that date their ovm busi- 
ness as well as E. & Co.*s. For the year 1924-1925 the Commissioner held that 
they were assessable as successors of E. <& Co. under Sec. 26 of the Income-tax 
Act and were entitled to carry forward the depreciation allowance of E. & Co. 
and in the succeeding years the assessees were allowed to claim E. <& Co.'s depre- 
ciation allowance. On an assessment for 1927-1928, the assessees' claim under 
Sec. 10 (2) (t’i) of the Act for the depreciation allowance due to E. d Co. and 
not given effect to during the period of its existence was disallowed. 


HELD, that the assessees were entitled to carry forward the depreciation 
allowance of E. Co. not given in the years previous to succession by them, suck 
depreciation allowance to be worked out on the original ^st toE^ 
a 5 i■e ^5 taken over by the assessees and not at the value at whidh they took them 


over. 

HELD, further that the prior order of the.Commis^ner in the assessmmt 
proceedings o/ 1924-1925 would not operate as res judicata so as to prevent that 
decision from being re-opened in subsequent years. 

Case fO. P. 138 of 1928], stated under Sec. 66 (2) of the In^an Income- 
tax Act (XI of 1922) by the Commissioner of Income-tax, Madras, for the 

opinion of the High Court. 


CASE. 

I have the honour to refer the following case for the decision of the 
Hon’ble Judges of the High Court under section 66 (2) of the Indian Income- 

tax Act XI, 1922. 

2 Messrs. Massey & Company (hereinafter referr^ to as the peti- 
:ioner Company) object to an a^essment made on them for the year commenc- 
ng the 1st Apiil 1927 on a net income of Rs. 1,19,578. 


• (1929) 66 M. L. J. 451 : 29 U W. 476 : A. I. R. (1929) Mad. 463. 
(1) 2 I. T. C. 156. 
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3. The following facts were proved or admitted : — 

(a) The petitioner Company is a Company incorporated under the 
Indian Companies Act. It owned lands and buildings at Tondiarpet, Madras 
and there carried on business as Engineers and iron founders and dealers in 
oil engines, machines and general hardware. 

(b) The Madras Engineering Works (hereinafter referred to as the 
Old Company) w'as another company incorporated under the Indian ■ Com^* 
panics Act. It owned lands and building.s at Royapuram and there carried on 
bnsine&s almost similar to that carried on by the petitioner Company, with the 
addition of a department which dealt in printing machines and types. 

(c) The petitioner Company carried on a fairly prosperous busines.s 
whereas the old Companj*- which had come into being mainly for the purpose of 
taking over a business which wa.s pre\’iously being carried on under the style 
of the Madras Engineering Works (Messrs. Oakes & Co., Ltd., Proprietoi*s ) 
incurred losses in its business from the date of its inception in 1920 with the 
re.sult that according to its Balance Sheet as on 31—12—1923 it had suffered a 
net loss of over Rs. 5,00,000. 

. At the end of 1923 the Directors of the Old Company with a view 
to eliminate the competition of the petitioner Company acquired a controlling 
interest in the shares of the petitioner Company and arranged for the amalga- 

Company rlspecTwely^’" carried on by tlic petitioner Company and the old 

(e) By a resolution of the Directors dated 5—1—1924 the petitioner 
Company resolved to Purchase the business of the old Company as a going 
concern as from 1 — 1 — 1924 for the consideration following, viz '^Rs 10 lakhs 
of Ordinary shares in Massey & Co.. Ltd., (petitioner Company) ’i.wd as fTlly 

32 OM nnn ^ Ltd. (old Company) . 

^ 3 onn consideration for the land and building 

tools. Rs. 18,000. Motor ea’rs^nd ’laiSes R^ll OTO eleetT’ 

nnd Rs. 2.40,000 being the consideration fL P'»"t Rs 50,000 

for liabilities and expenses.” emaining assets after providing 

old eomW ^ ^ ® companies-the petitioner company and the 

Company^is In%T!i"^r9?3lmo0ntrd1o^^^ 

the old Company was entitled if it carrierl nn K * ’ amount 

account of depreciation under section 10^ (2) ^(^ ) 

the years of account (Calendar years) 1920 iUi iLo j 

of the old Company had St e^^^ wJ business 

depreciation had therefore been given to it The 

Company for the year 1924-25 (bised on the ^ a^e^ent on the old 

ft. 
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of section 26 of the Income-tax Act though the assessment did noi result in any 
tax becoming payable. In the assessment made on the petitioner Company 
for the same year, the petitioner Company was further allowed a set off of the 
trading losses of the old Company against its own taxable profits. A copy of 

the order of the Commissioner under section 33 dated 24 — 3 1925 is filed 

marked Exhibit A. 

(h) The business of the petitioner Company resulted in a loss in the 
Calendar year 1924. No assessment was therefore made on it in the year 1925-26 
and it was further permitted to carry forward the depreciation due to it for 
that year as a deduction against its profit.*! in the following year. 

(i) In the year 1925 the petitioner Company made a profit of 
Rs. 1,39,144 but again no assessment was made on the company in the year 
1926-27 as it was found that the deduction on account of depreciation due for 
that year and that carried forward from the preceding year together exceeded 
the profits that arose to the Company. 


4. During the year 1926 the profits and gains that accrued to the peti- 
tioner Company from its business amounted to Rs. 2,08,512. This profit it 
admitted for the assessment of the year 1927-28 but claimed a sum of Rs. 2,41,924 
as a deduction on account of depreciation due to it, as shown under: — 


(i) Deduction on account of depreciation in 
respect of the buildings, michinery and 
plant that belonged to the old Company 
and to which effect was not given during 
the period of its existence (see paragraph 

2(f) 

(ii) Depr^gmtion due in the assessment of *1925- 

26 to which effect was not given owing 
to there being no profits chargeable for 
that year 

Depreciation due in the assessment of 1926- 

27 ... 


Deductiaraount allowed in the assessment 
of 1926-27 



1,38,784 


81.36C 

80,404 

1,61,764 

1,39,144 22,tiiiU 


(iii) Deduction account of depreciation in the 
assessment of 1927-28 


80,520 


2,41,924 


The denreciation .worked by the petitioner Company for the years 1925-26, 
1926-27 and 1927-28 (years of account 1924, 1925 and 1926) was b^ed, in res- 
pect of machinery and plant taken over from the old Company on 

Sieir original cost to the old company and not on their original cost to t 
assessee, i.e., the petitioner company. 


On the basis of the figures contained in 
tioner Company contended that no assessment 


the preceding paragraph the peti- 

should be made on it for the year 
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1927-28 and further cUimed that it should be permitted to 

of Bs. 33,412 being the allowance for depreciation which could not be given effect 

to in the assessment of that year. 


5. The Income-tax Officer held, 

(i) that the depreciation due to the old Company was pe^i^, and 
that the petitioner Company though it was liable as successor to the busing oi 
the old Company to pay the tax due by the old Company in me 

cession was not entitled to any deduction on account of depreciation which the 
old Company could have claimed had it been in existence, and 

(ii) that the depreciation due to the petitioner Company on accoimt of 
buildings, machinery, plant, etc., taken over from the old Company shouW be 
worked out on the basis of the cost to the assessee, i.e., to the petitioner Ocra- 
pany and not on their original cost to its predecessor ; such cost was ascertainable 
from the terms of the Resolution dated 5 — 1 — 1924— see par^raph 2 (e) above. 
He accordingly worked out the depreciation due to the petitioner Company as 
under : — 


Rs. 

Depreciation for the year 1924 not given effect to in the 
assessment of the year 1925-26. . . 75,928 

Depreciation for the year 1925 . . 75,263 


1,51,191 

Depreciation allowed against the profits of the year 1925 
in the assessment of 1926-27 . . 1,39,144 

Balance to be carried forward . . 12,047 

Depreciation for the year 1926 to be allowed in the assess- 
ment of 1927-28 . . 76,887 

Total depreciation due. . . 88,934 


Deducting this amount from the profits of the petitioner Company for the year 
1926, i,e., Rs. 2,08,512 the Income-tax Officer assessed the petitioner Company 
on the b^ance of Rs. 1,19,578. 

6, The petitioner Company appealed against the assessment and .con- 
tended inter alia: (a) that it should be allowed the depreciation which was due 
to the old Company and to which no effect could be given during the period of 
ite existence, and (b) that the depreciation on the buildings, machinery and 
plant taken over by it from the old Company should be worked out on the basis 
of their original cost to the old Company and not on the value at which they 
were taken over by it. The Assistant Commissioner agreed with the conclu- 
sions of the Income-tax Officer and dismissed the appeal. His ord^ is filed 
marked Exhibit B.* 

7. The petitioner require^ me to state a case and refer for the deci- 
sion of the High Court the following questions of law that arise out of the 
order of the Asristant Commissioner under section 31 : — 

(1) Whether Messrs. Massey and Company Limited who succeeded 
the business of the Madm Engineering Works Idmted are entitled to cari^ 

- 111-^9 
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fomard for the purposes of assessment depreciation 

not be given in the years p^e^^ous to the succession 
Jjinuted. 


to which full effect could 
by a\Iassey Omnnany 


to calraliti Company Limited can be allowed 

T — * j ^ from the Aladras Eneineerini? 

original cost of those assets to the latter, or at ll!?^alL at 
which they were taken over by Afessrs. Afassey and Company Limited. 

t.v 24—3—1925 under section 33 of the Income- 

o^nt^^n^a^^*® “ f f«*ca<a so as to prevent the decision from being re- 
opened -n assessments made in years subsequent. ^ 

My opinion on these questions is as follows:— 

sub-section (2), clause, (vi) of the 
^ n the profits and gains of his business an assesses 

^ entitled to an allowance on account of depreciation in respect of “buildines 

furniture being his property.” The depreciation now 
claimed by the petitioner Company is what was due to the old Company before 
the succession. The buildings, etc., of which the old Company were then the 

the petifionLirpany? nor 

sub-section (2) of section 10, during the years for which depreciation is 
now claimed. In my opinion the deduction on account of depreciation is per- 
sonal to the pe^ns who carry on the business and as the petitioner-company did 
not cary on the business of the old Company during the years for which it now 
cJd-ims depreciation its present claim is inadmissible. 


Ques>l%or. (2). Section 10, sub-section (2) clause (vi) of the Income- 
tax Act on which the petitioner-company bases its claim enacts that an allowance 
for depr^iation in respect of buil^ngs, machinery, etc., should be made in a 
sum equivalent to such percentage of the original coH to the assessee as may 
be prescribed. The assessee in this case (and the person who claims the allow- 
ance on account of depreciation) is the petitioner-company and the original cost 
to it of the buildings, machinery, etc., taken from the old Company is the cost 
at which it authorised its Directors to purchase them from the old Compeiy 
and at which they are valued in its accounts. Tn my opinion the petitioner- 
company is entitled to claim depreciation oniy oo the cose of thise assets which ;t 
had paid and not that at which they were purchased by the old company. 


Question (3). jRes Jvdicgta presupposes that there are two opposing 
parties, that there is a definite issue between them, that there is a tribunal com- 
petent to decide the issue and that within its competence the tribunal has dono 
JBO. In a proceeding before an Income-tax Officer none of these vainous elements 
which are necessary for the application of the principle of res 'judicata are to 
be found and in my opinion the doctrine cannot be applied to an Income-tax 
proceedings. 


EXHIBIT A. 

Copy of Proceedings of the Commissioner of Income-tax, Madras No. 420|25, 
dated 24th March 1925. 

Reference to High Court — Application for — Massey & Co., Ltd., MadTas-1924-25. 

On the facts now brought out, I consider that there was a succession 
within the meaning of section 26. The assessment on Messrs, Massey & Co., 
for 1924-25 is accordingly cancelled. The tax paid will be refunded. Messrs. 
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oOY 


Massey & Co., are entitled to carry forward the depreciation allowances not 
given in the past to the Madras Engineering Works, The exact figures to be 
carried forward will be settled by the Income-tax Officer. 

(Sd.) D. N. STRATHIE, 

Commissioner. 


Nugent Grant, for the Assessees. 

M. Paianjali Sastri, for the Crown. 


JUDGMENT. 


THE CHIEF JUSTICE : — The only question 1 propose to ask myself in 
this case is whether or no there is anything to distinguish it from the Scottish 
case of the iScotHsk Shire Line Limited, v. Letham{l). That was a very strong 
Court consisting of the Lord Justice Clerk, Lord Dundas, Lord Salveson and 
iiord Guthi’ie. Therefore I should feel myslf constrained and do feel myself 
constrained to follow those eminent Judges unless it can be shown that there is 
either something on the facts to distinguish this case from that, or that there 
is a material variation in the language respectively of the Indian and the corres- 
ponding Englisli section. I say advisedly material because Indian di^aftsmcu 
for some reason are always making little changes of language which do not mean 
anything at all vital to the true construction of the Act. With regard to the 
facts I am unable to see that anybody could argue that there is the slightest 
distinction between the relation of Massey & Co., Ltd., here to the Madras Engi. 
neering Works and the relation between the Scottish Shrine Line, Ltd., and the 
Elderslie Steamship Co., Ltd., of the Scottish case. 


uiv x-uiance Acr, on wnicn me scoitisn case was a decision ^ I am not 
going to read the two sections at length. It is sufficient to say that I have 
scrut^ed them very carefuUy with the aid of counsel and that I am quite 
clearly of opinion that there is no material difference in the language and that 
whatever was intended to be effected, the aim and object of the Indian Act i^ 
abwlutely the same ^ that of the English Act. I am therefore of opinion that 

nfTt, “i Scottish case and that the reason- 

Judgra there apply directly to our case. One consideration 
^ ““ referring m put forward in Lord Guthrie ’s judgment at page lOO 

Taxes has Se?^«rnTequi> ‘^Its^fovoST"* 

purpose, and neither as identifuil m the case) for one revenue 

answer to the thirds in aTn^^tim ^ 


9) 6 Tax. Cas. ti, 
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The Crown will pay Rs. 250 costs to the 
ODGERS J. ; — I agree. 

BEASLEY J. : — I agree. 


assessee and refund Bs. 100. 


( 269 ) 


ii\ THE HIGH COURT OF JUDICATURE AT LAHORE. 




Before Ur. Justice Zafar Ali and Ur. Justice Addison. 


[29th November, 1928.J 


Khan Muhammad Yakub 
Khan 


Khan and Khan Muhammad Aalnm 

. . Assessees. 



The Commissioner of Income-tax, Funjab and N. W. 

Frontier Frovince. . . Referring Officer. 

Income-tax Act {XI of 1922), Secs. 2 (i), 1 (3) {viii) and Vd~Bossessorg 
mortgage of dinds — Morigagee lo receive tease ainounis from Lessee in possession 
— iiuosequeni saie of moriyaged lands to morigagee — Rurctuise money adjusted 
in part lowaras mortgage claims — Claim of exemption as agricultural income — 
^.mounts, when received. 


Under a possessory mortgage of lands dated the 27^A November 1916, the 
mortgagee was to receive ine annual tease amounts from the lessees already in 
possession and in default of payment by the lessees, the amounts were to be added 
to the mortgage amount ana to be recovered from the mortgagor in lump sum at 
the time of redemption. On the ^th May. Vvl'd, the mortgagor executed another 
deed charging th^ mortgaged lands with the payment of Rs. 80,000 being the lease 
amounts from May 1917 to May 1923 not paid by the lessees. On the 24^A 
February 1925, the mortgaged lands were sola to the mortgagee for 2 lakhs paid 
in cash after deducting Rs. 30,000 due under the deed of the ^th May 1923, 
Rs. 7,500 the lease amount from May 1923 to February 1935 and Rs. 40,000 the 
principal mortgage amount. On an assessment of this sum of Rif. 37,500 
interest income of the mortgagee doing money lending business received during 
the account year i924-1925, the mortgagee claimed exemption from assessment as 
agricultural income ana further contended that the sum of Rs. 30,000 u;w not 
received on the date of tne sale but earlier when the deed of 41A May 1923 was 

executed. 


HELD, that the mortgagee being entitled oitly to a fixed sum and having 
no concern in the produce of the land or the possession thereof, the sums received 
could not he said to be income from land within the meaning of Sec. 2 (1) of 
the Income-tax Act and that the sum of Rs. 30,000 was received by the mortgagee 
only when the same was deducted from the purthase money and not earlier when 

it was secured as a charge. 


Case [Reference Case No. 4 of 1928] stated under Sec. 66 (2) of -the 
Indian Income-tax Act (XI of 1922) by the Commissioner of Income-tax, Punjab 
and N W. Frontier Province for the opinion of the High Court. 


CASE 

As requested by the petitioners I hereby refer under ^tion 66 (2) of 
the Ineome-tax Act, 1922, for the decision of the Hon’ble Judges of the High 
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a.?.' N.‘2.7n mSS, IS' 

gection 31. 

(a) If a persou who lends a sum of money on the 
whif^h he takes a mortgage with possession on the condition that he wiU receive 
an annual payment dSing the term of the mortgage, does not receive the payment 
stipulated u]^)n, but obtains a further mortgage 

finally purchases the land, receives payment by way of deduction from the ^e 
money agreed upon of the original sum loaned plus the annual recurri^ pay- 
ment due, can the sum received in excess of the original lo^ be regarded ^ m- 
lerest and not as “agricultural income” within the meaning of section 2 (1, 
of the Act? 


(b) Can the entire sum received over and above the original sum ad- 
vanced be said to have been received in the year when the sale money was paid, 
or shoiild’the sum included in the second mortgage deed be said to have been 
received when the second mortgage deed was executed ? 


2. The facts of the case are that after the original assessment for the 
year 1925-26 had been made on an income of Rs. 18,537, it came to the notice of 
the Income-tax Officer of Peshawar that the petitioners, who do. business in 
money-lending, had received during the year 1924-25 (the “previous year” for 
the purposes of the assessment for 1925-26 ) a sum of Rs. 37,500 as interest from 
one Jaft'ar Khan, whose lands were mortgaged to the petitioners. As a result 
of pro^edings under section 34 of the Income-tax Act, the sum of Rs. 37,500 was 
added'^ the original assessment, and a further demand of Rs. 4,38419 on ac- 
count of income-tax and Rs. 377|5 on account of super-tax was made. The 
petitioners appealed against this additional assessment, but the appeal was un- 
successful. it is necessary to relate how the sum of Rs. 37,500 came into the 
possession of the petitioners. 


On the 27th November 1916 Jaffar Khan and Sher Dil Khan, proprietors 
of village Saidabad leased the village to one Nawab Khan for 16 years at an 
ftnn iTftl sum of Rs. 10,000. On the 12th May 1917, JafEar Khan, one of the 
proprietors mortgaged with possession to one Khan Sher All Khan, the 
father of the petitioners, his half share of the village for ten 
years for Rs. 40,000. According to the mortgage deed, a translation of which 
is attached as Exhibit A, Jaffar ’s share of the annual lease money, viz., Rs. 5,000, 
was to be received by the mortgagee, and in case the lessee made default the 
amount was to be recovered from Jafiar Khan and his heirs and not from the 
lessee, or the amount in default was to be added to the mortgage money and to 
be paid at the time of redemption of the land in a lump sum. It was further 
agreed that the mortgagor would have no right to redeem the land nor the mort- 
gagee any right to claim the mortgage money within the period of ten years. 
Further the deed stipulates that if the lease terminates or ceases during the 
period of mortgage, the mortgagee will get possession of the land. No p^nent 
of lease money having been made to the mortgagee, Jaffar Khan executed a fur- 
tter deed on 4-^1923 (E:^bit B) m favonr of the former mortgagee’s sons 
. (the petitioners m the present case), the father having died, for ]fi. 30 000 on 
account of lease money for six years from May 1917 to May 1923. This sum was 
to be an additional encumberance on the land already mortgaged. This ad^ 
tional chMge did not affect the annual lease money which had to be naid m 
bef^ The lease was eanceUed on the 3rd July 1923, and the posse^on of 
lan^ restored to the Uncords. On the 24th February 1925. 

his share of the lasd to the sortgagee (petiUwerpJ for two lildwTcKiS C) 
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The balance of the sale price was paid in cash after deducting Ks. 30,000 due on 
the mortgage deed executed on the 4th May 1923, Rs. 7,500 on account of lease 
money from Jlay 1923 to February 1925, and the Rs. 40,000 for which the land 
was originally mortgaged. As a result of this transaction between Jaffar Khan 
and the petitioner the latter received a sum of Rs. 37,500 by deduction of the 
^le money agreed upon over and above the Rs. 40,000 originaUy loaned to Jaffar 
•Kha.n. He claimed that this was agricultural income within the meaning of 
^ction 2 (1) and, therefore, exempt from income-tax under section 4 (3) (viii). 
The assessing officer held that it was interest on the sum advanced on the mort- 
pge of the lands and that there was a simple mortgage, and as the assessee does 
business in money lending, apessed it under section 10 as it represented interest at 
12 /2 per cent p. a. on the original sum advanced. 


3. Now as regards the first point, agricultural income, as defined in sec- 
tion 2 (1) (a) of the Act means “any rent or revenue derived from land which is 
used for agricultural purposes and is either assessed to land revenue in British 
India or subject to a local rate assessed and collected by officers of Government 
as such'’. To secure an exemption under this definition it must be shown (1) that 
the income is derived from land, (2) that the land from which it is derived is 
used for agricultural purposes, and (3) that it is either assessed to land re- 
venue or subject to a local rate assessed and collected by officers of Government 
as such. Now, in all the circumstances of the case, can this sum of Rs. 37,50C 
be said to have been received from rent or revenue derived from land which is 
used for agricultui-al purposes, or is it a receipt from interest on a simph 
mortgage of land? It will be recalled that the entire village was leased foi 
sixteen years, and six months later, one of the proprietors mortgaged his share 
with possession for ten years. While the mortgage lasted, the lease was cancelled 
and the lands reverted to the possession of the original owners and about two 
years later the mortgagor’s share was sold to the petitioners, who were allowed a 
deduction of the original mortgage money Rs. 40,000 plus Rs. 37,500 on account 
of the payment due under the terms of the mortgage deed (Exhibit B) executed 
on the 4th May 1923. The petitioners take their stand on what is said at p. 82 
of ihe Law of Income-tax by V. S. Sundaram in the para headed ^Land Leased 
01 Mortgaged . This para reads as follows: “The land need not be cultivated 
by tlic owner hiinsolf. It can be leased in which case it would still be income 
from agriculture both to the lessor and to the lessee. If the land is mortgaged. 
It will be agricultural income in the hands of the mortgagee if it is a usufructu- 
ary mortgage, but not if it is a simple mortgage. In the latter case, of course, 
the owner would receive the agricultural Income himself while the mortgagee 
would be merely in receipt of income from money lending, which would not be 
affected in any way merely because he had a right to attach the property in case 
the debt was not paid. Where there are intermediary lessees or tenure holders 
whatever the nature of interest and whatever the local tenure, zamindari, ryot- 

wary or anything else, the income of all these holders and lessees is clearly aeri- 
cultural ^ 


According to this if the land is mortgaged it will be agricultural income 
in the hands of the mortgagee if it is a usufructuary mortgage, but not if it w a 
simple mortgage. The terms of the mortgage deed, no doubt, show, that 
the mortgage was with possession, but the fact that the land, was 
under lease when the mortgage was entered into, that on 
the lease it- reverted not tn the possession of the petitioners but ^ 
owners, shows that there was no intention of entering into possession but ^at^ 
sole object was to secure re-payment of the stun advanced along with the interest 
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ari*XA!\? hasU held that 

ly'the mortTgee is reaUyTnfe rest' ' A^^sal of « J jud^ent above cited shows 
t4t it has been held in the Judicial Commissioner’s Court at 
notwithstanding that the mortgage deed shows in so many ‘^at the 

mortgage was ivith possession, it is permissible to examine the acts and “n^'Ct 
of the parties to ascertain the real intention. This dictum has been reaffirmed 
in the decision by the Madras Hi?h Court in Commissioner of lacome-tax, Madras 
V. fifubramani/ft Sastrigalil). All the circumstances of the case P^' 

tively that this was a simple mortgage and that the payment^ represented was 
interest on the money advanced under a mortgage. The petitioners, it niay be 
noted, have been earning interest from money lending in past years. Aecordmg»y 
I submit that the answer to the first point should be that the income can be 
regarded as interest and not as agricultural income. 


4. Turning now to the second point, viz., whether the entire sum can be 
said to have been received in 1924-25, when the payment of the sale money was 
made, or whether Rs. 30,000 was received by the petitioners in 1923-24, wlien 
tlie second mortgage deed was executed. The petitioners contend that the 
latter sum was received when a fresh deed was executed in their favour on the 
4th May 1923 (Ex. B) when it was made a charge on the land and was in tlie 
nature of mortgage money and that if actual receipt in cash is to be the criterion 
it has not been received. In Gresham Life Ass^trance Society vrs. Bishopt quoted 
in the case of Pandurang v. Comwu'ssioncr of Income-iax^ C. P.(2) decided by the 
Court of the Judicial Commissioner at Nagpur, it was held that a sum of money 
may be received in more ways than one, e.g., by the transfer of a coin or negoti- 
able instrument or other document wliich represents and produces coin and is 
treated as such by business men. Here we have a case of a person doing businc-ss 
in money lending who advanced a sum of money on a mortgage of land on the 
condition that payment would be made at a specified rate per annum and that 
payment works out to the equivalent of 12^'4 per cent, per annum on the sum ad- 
vanced. The payment is not made and the accrued sum due for six years, viz., 
30,000, is included in a fresh mortgage deed executed on the 4th May 1923. 
men subsequently two years later the sale of the laud to the mortgagee took 
place payment was made by deduction of the original mortgage money plus the 
^craed p^ment of Rs. 37,000, due on it. There was no receipt at the time the 

executed and the money could not have been deemed to have 
been received then as a mortgage is only an additional security for the loan 

deemed to have been received when the uropeity was 

receipt of the incomr^^dT^A ^ opinion, sufficient to establish the 

question should, in my opinion be that receipt. The answer to the second 
in the aecountiAg perLSs.'^Jo^ Z “cT 

11 -f petitioner in uccordanc' with rule 

11 of the Rules framed by the High Court. The petitioner has no amendments 


(1) 8 I.TC. 162. 


(S) 2 I. T. C. 69. 
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to make but asks that a copy of the grounds of his appeal and of the application 
under section 66 (2) should be attached. Copies are accordingly attached as 
Exhibits D.* and E.* 


EXHIBIT A 

Translation of the Ut 'Mortgage deed dated 12th May 7917. 

Stamp Rs. 400* 

I Jaffar Khan S|o Bahram Khan, Caste Afghan Khankhel, rejddent of 
village Hoti, Tehsil Mardan, District Peshawar, do hereby, in accordance with the 
terms of this deed, mortgage with possession for a term of 10 years my share of 
9055 Kanals 17^ marlas of land out of 18111 Kanals 15 Marlas entered as 
Khasra No. 1 to 571, Khata No. 1-2|120 in the jamabandi of village Saidabad, 
for the year 1914-15, for Rs. 40,000 (half of which is 20,000) in favour of Sher 
AU Khan S|o Sarbaland Khan, caste Afghan Khankhel, of Hoti. Poss(^ssioa of 
the proprietory rights has been given to him. But as the whole of the village 
has already been leased under a registered deed dated the 28th November 1916 
by me and my brother to one Nawab Khan for a term of 16 years at an annual 
rent of Rs. 10,000 the mortgagee will, therefore, receive half of the yearly rent 
of my share from the lesseei according to the term of the lease. In case the 
lessee fails to pay the annual rent, the mortgagees shall not sue the lessee or his 
heirs, but I and my descendants and heirs shall be responsible for the payment of 
the annual rent and shall get a regular receipt for the same. In case of default 
such items will be added to the mortgage money and will be paid at the time of 
the redemption of the land in a lump sum. Hence it is extremely necessary for 
keeping the accounts clear that a regular receipt should be obtained for each pay- 
ment, in absence of which no payment shall be admitted. I shall have no right 
to redeem the land nor the mortgagee shall have a right to claim the mortgage 
money within the period of mortgage. After the expiry of the term of this 
deed the land shall be redeemed by repaying the full mortgage money, otherwise 
the mortgage shall continue. If during the period of this mortgage the lease ter- 
minates or ceases, the mortgagee shall get possession of the land. I hold myself 
responsible for the correctness of the transaction. The whole of the mortgage 
money will be received before the Sub Registrar at the time of the registration of 
the deed. Mohammad Yakub Khan, the eldest son of the mortgagee is present 
on behalf of his father (the mortgagee) for the completion of this deed. The tenn 
of mortgage begins from today’s date but the rent for the current Rabi will be 
taken by me and thereafter it will go to the mortgagee. Henceforth I execute this 
deed so that it may serve' as a documentary proof. 

Written on 12 — 5 — 1917 and signed by all concerned. 


EXHIBIT B 

Translation of the 2nd Mortgage, deed dated 4th May 1923* 

Stamp worth Rs. 450* 

I am Jaifar Khan S|o Bahram- Elan, caste Afghan Khankhel, of Hpti 
District Posh.nwar. .1 had, under a registered mortgage deed dated 12 — 5 — 3917, 
mortgaged with possession my 9055 Kanals 17% marlas of land being the one 
half share of 18111 Kanals 15 marlas situated in village Saidabad and entered as 


Not printed. 
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Khasra No. 1 to 571 Khata No. 1-2| 1-120 in the jamabandi of 1914-15, for 

Rs. 40,000 (half of which is 20,000) for ten years in favour of Sher Ali Khan 

deceased S|o Sarbaland Khan deceased of Hoti. The mortgagee was authorized 

thereby to realise the annual rent of Rs. 5,000 from Nawab Khan lessee to whom 

the land had already been given on lease for 16 years by a lease deed dated the 

28th November 1916 and in case of default I had held myself and ray successors 

responsible for the payment of the rent and to get a receipt for the same or to add 

the amount in default to the mortgage money. As the rent for 6 years from 

Kharif 1917 to Rabi 1923 amounting to Rs. 30,000 stands unpaid both by myself 

and the lessee, I do hereby quite save and sound, assuming my responsibility of 

payment of Rs. 30,000 to the mortgagee (who has since died and his sons Hoham- 

msd Yakub Khan and Mohammad Aslam Khan are his heirs) add its encumber- 

ance on the land mortgaged i.e., this sum of Rs. 30,000 is added to the previous 

consideration money which shall be repaid at the time of the redemptioiL Hence 

I execute this further mortgage deed in favour of Mohammad Yakub Khan and 

Mohammad Aslam Khan sons of the deceased mortgagee to stand as a doeuxaexk- 
tary proof. 

Written on 4 — 5 — 1923 and signed by all concerned. 


EXHIBIT C 

Translation of the sale deed dated 24th February 1925, 

I Jaffar Khan Sjo Bahram Khan, Afghan Khankhel, resident of Hoti 
Tehnl Mardan, District Peshawar, do hereby sell for Rs. 2 lacs (half , of which is 
Iw. 1 lac) 9055 Kanals 17V^ Marias of land of my one-half share in 18111 Kanals- 

Khasra Nos. 1 to 571 with all the proprietary rights in the village 
habitation and common lands situated inside and outside the village. This land 
IS already mortg^ed with possession to Mohammad Yakub Khan and Mohammad 
Aslam Khan SS|o Sher Ali Khan deceased for Rs. 77,750 as detailed below:— 

Under a mortgage deed dated 12 — 5 — 17 for Rs. 40,000 

Under a further mortgage deed dated 4—5—23 for Rs. 30,000. 

For a further encumberance of Rs. 7,750 on account of rent of 3 harvests 
from Kharif 1923 to Kharif 1924. The sale money has been received by setting 
off Rs. 77,500 on account of the previous mortgages noted above and rupees one 
lac pd twenty two and a half thousand to be received in cash before the Sub- 
Registrar. The possession of the land has been made over to the vendees who 
will in future be the proprietors of 1/2 of the'village Saidabad like myself. I cea.se 
to be the owner, of any portion of the land in that village. I had entered into 

Nawab Khan of Gulabad for the mortgage and 
Mle of 2400 Kanafe of irrigated lands out of the land sold but the agreement is 
jathout connderation. I therefore undertake the responsibility of any defect in 
the ownership Md in case the aforesaid area is released from the nossessioTi nf 
the vendees,- 1 bind myself to give them an area of e^al ^atus 

^ ^ Khata Khewat No. 2 situated in village Karangh "Rnt tTio wa a 

shaU secure possession of the Karangh land af ter my deX I 

session during my life-time and shall myself gS tKeom; twS T 

Esr km 



3U YAKUB KHAN v. COMMISSIONER OF INCOME-TAX, PUNJAB. 

kinds of Jands (waste or superior) partitioned, or he may keep for iiimself 
aeeoidir'f? to his choi*ce an area equal in value and status in lieu to other. 

Written on 24 — 2 — 1925 and signed by all concerned. 

Zafar Ullah Khan, for the Assessees. 

Jagan Nath Aggarwal, for the Crown. 

JUDGMENT 

The facts relevant to this reference under section 66 (2) of the Income- 
tax Act of 1922 may be summarized thus* 

One Jaffar EJian mortgaged for Rs. 40,000 his half share in a village 
to Sher Ali Khan who practised money-lending. Though the mortgage was des- 
cribed to be with possession, the land was already in the possession of a lessee, and 
be was liable to pay as lease money Rs. 5,000, annually to Jaffar Khan on account 
of his half share in the village. Under the mortgage Sher Ali BIhan becanw tn- 
litled to receive this lease mone}’’, but it was stipulated that if the lessee should 
fail to pay the money it would be recovered by the mortgagee from Jaffar ;ihan 
and not from the lessee, and that the amount in default would be added to the 
mortgage money to be paid at the time of redemption in a lump sum. No pay- 
ment having been made for six years, the sum of Rs. 30,000 due as lease money 
was made a charge on the land by a deed executed by Jaffar Khan on the 4th 
l^Iay 1923, in favour of the two sons of Sher Ali Khan who had died before that 
date. On the 24th February, 1925, Jaffar Khan sold the property to the sons of 
Sher Ali Khan for two laes and, deducting the orig^al mortgage money 
iRs. 40,000, and the additional mortgage money (Rs. 30,00) and the lease money 
for the subsequent period upto 24th February 1925, (Rs. 7,500), he received 
the balance in cash. 

The questions referred to briefly are : — ( 1 ) Whether the fixed annual amount 
of Rs. 5,000 which the mortgagee was entitled to receive was income from the 
agricultural land mortgaged, and not interest? (2) Whether the amount of 
Rs. 30,000 was received on the 4th May, 1923, and not on the d.>te of the sale. 

The Income-tax authorities have deciled that the fixed sum which the 
mortgagee was entitled to receive annually was really interest at the rale of 
12^ per cent, per annum on the money advanced and that the sum of Re. 30,000 
had not actually been received by the mortgagees until they purchased the land. 
The mertgagees contest both these conclusions but both appear to us to be cor- 

rect. 

The mortgage, though described as with possession, was in fact a ample 
mortga^^e and, from its terms, it is clear that the mortgagee was only entitled to 
a fixed sum in consideration for the money lent, and liad otherwise no concern 
in the produce of the land or with the possession thereof. This fixed sum, tliere- 
fora could not be said to be income from the land. The lease money or income 
from the land was as a matter of fact received by the lessor himself. 

As^egards the mortgage for the additional sum of Rs. 30,000, it is 
that the mortgagee did not actually receive that amount on the 4th May ^^23, 
though he secured it as a charge on the property mortgaged. He actually reabsed 
this amount when he purchased the land and decl’ictiid it from the purchase 
money . 

We, therefore, agfee with the conclusions arrived ot by the learned Commia- 
sioner and answer the questions accordingly. 
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(270) IN THE COURT OF THE JUDICIAL COMMISSIONER, NAGPUR. 

Before Ur. Kinkhede, Additional Judicial Commiasioner. 

[SOtn iNovember, 1928.] 

GiUiibrai Govindrai Firm . . Asscssee. 



Th Commissioner of Income-tax, Central Provinces & Berar. 

Income-tax Act {XI of 1922), Sec. 66 — Specific Relief Act (/ of 1877), 
Sec. ^5— Refund of tax, disallowance of — Unsuccessful application to Commis- 
siontr for revision and reference — Application for mandamus — Jurisdiction of 
Court. 

An assessee claiming that a certain sum of money was provisionally 
treated as income and assessed to income-tax pending an adjudication of the Civil 
Court applied for a refund of tax on that amount. The refund was refused hut 
the assessee was directed to claim the amount against the profits of the following 
year. After unsuccessfully moving for review and revision by the Commis- 
sioner as well as a reference under iSec. 66 (1) of the Income-tax Act, an applica- 
tion was made under Sec. 45 of the Specific Relief Act to direct the Commissioner 
to state a case under Sec. 66 (1). On a preliminary objection, 


HELD, that the Court had no jurisdiction to compel the Commissioner to 
make the reference. 

Application [Misc. Judicial Case No. 16-B of 1928] under Sec. 45 of 
the Speciiic Rciici Aci (1 of 18/7 ) for compeiliug the Commissioner of Income- 
tax, central irrovinces and Berar, to state a case under Sec. 66 ,(1) lof the 
Income-tax Act (XI of 1922). 


The facts of the case are as follows : — 

1. The applicant him who are businessmen, had to receive from one Debi- 
datta Premsukaas of Cawnpore certain amounts under a decree of the 2nd Addi- 
tional District J udge, Akola in Civil Suit No. 17 of 1923 and also under an inden- 
ture by which the said Dabidatta Premsukhdas had bound himself to pay 
Rs. 6,OUO per year to the appUcant lirm. On or about 16th February 1925, ^e 
said Debidatta, wHo had come to Akola, paid a sum of Rs. 10,000 to the appli- 
cant firm. The applicant by an entry in their account books appropriated this 
^ount towards the debt uuc unuer tne indenture believed to be towards and 
m heu of certam commission which the applicants were entitled to receive. So 
if ^e ^ount WM in respect of this indenture it would be “income** under the 
Act and assessable; while if the amount was paid towards the decree it would be 
only recovery of debt and not assessable. Later on when the applicants tried to 
execute the dwree m C.S., No. 17 of 1923 the J. D. in the e^ i e DeStJa 

can be verified^by reference to his case No 438 ofl92^S w ^ 

terii ^ bei^g'ch^edXS^^ wL 


GULAERAI GOVINDRAI v. 


SIC 


sion is given”. It needs hardly be said that the words free to claim it” in the 
above context mean that the applicant will be able to claim a refund of the 
amount recovered from him in respect of the amount of Rs. 10,000 as tax Later 
on the High Court held m First Appeal x\o. 82-B of 1925 decided on 21—9—1926 
that the said amount of Rs. 10,000 had been paid towards the decree and not 
towards the commission amount. This decision of the High Court has become 
toal as no appeal was permitted to be filed to the Privy Council. Thus under 
the wording of the order quoted above the applicant became entitled to a refund 
Of the amount as tax on the amount which comes to Rs. 937-8-0. 


3, The applicant thereupon appl-.-d to the officj for a refund of mis 
amount; the Assistant Commissioner howovn* passed an order on the appUcation 
(date not known j to the effect that the assessee should cl.dm it against profits of 

off communicated to the ai.idicaut some lime 

^ter 5th April 192 1 by the Income-ta:^ 0-Ticer, Akola, As tliis order v.as no 
order for refund at all the applicant again moved the Assistant Commissioner to 

iJf and prayed for refund. This appiicalioii was also 

r6J6Ct6d OU 30 1 >2/ and nnnr 


4. Thereafter the applicant applied to this Court (The Court of the 
income-tax Commissioner) for a review of the said order but the review was not 
grated and he was informed on or abouw 8th July 1927, that the same was 
rejected. Income-tax Revision case No. 53 of 1927-28 deciii‘d on 4-7—27. 

5. The applicant thereupon moved the. leained Comriiissionor of Income- 
tax to refer the questions of law involved to this Hon’bl-i Court under section 
66 (1) of the Income-tax Act, 1922. This i-pplication was disiillov/cd on 5-9-1927 
by observations embodied in an order of vLich a certified copy is filed hae- 
with; 


The applicant now approaches this Hou’ble Couit in its extraordinary 
jurisdiction exerciseable under section 45 of the Specific Relief Act with the 
request that the Income-tax Commissioner be required now to state a Ctise and 
refer points of opinion on the following questions of law, viz : - - 

(i) Whether the Income-tax Department is not liable to make good its 
promise of refunding the amount of the tax that came to be levied on the provi- 
sional understanding that the amount of Rs. 10,000 credited by the assessce on 
or about 16 — 2 — 25 and in respect of which the Assistant Commissioner had 
recorded an order to the following effect viz: — “I have treated it (the uraouiil 
of Rs. 10,000 ), income. In case the decision of the High Court is adverse to the 
assessee, he W'iU be free to claim it when the decision is given”. 

(ii) Was not the assessment as made by the Assistant Commissioner a 
provisional assessment liable to be modified not only on equitable ground but also 
because of an express understanding between the Crown and the assessee. 

(iii) Has the assessment of the year been finally made. If not is not the 
Income-tax Department bound to proceed to make a final assessment in view 
of the decision of this court in First Appeal No. 82-B of 1925, dated 21-9-26 and 
tne promise of the Income-tax Officer to recalculate the assessable income on 
deducting from the provisional income figure the amount of Rs. 10,000. 

(iv) Is it not ultra vires or inequitable on the part of the Incom^tax 
Departmeiit to reduce the really^ assessable inepme of the year 1926-27 by a 
figure of Rs. 10,000 just because in the calculation of the assessable income in 
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the year 1925-26 the figure was uuwarrantedly rushed up by a sum of Rs. 10,000. 

(v) Is the Income-tax Department right in holding that beeause of 
the asscssee’s accounts being kept on the cash system, the High Court’s decision 
in First Appeal No. 82-B of 1925, dated 21 — 9 — 1926, and the undertaking 
or promise of the Assistant Commissioner was not under the circumstances 
solKcient to require the Crown to again calculate the income amount by reducing 
the already assessed figure by Rs. 10,000. 

(vi) In view of the special procedure of tentative assesssment was not 
the Income-tax Department bound to consider the question of recalculating the 
assessable income in the case No. 438 of 1926-26, dated 27-1-1926, irrespective 
of the consideration as to the manner in which ♦he assessee maintains his account 
looks and without expecting him to show the said credit of Rs. 10,000 in Feb- 
ruary 1925, wiped out by an adjustment entry 21-9-1926, the date of the deci- 
sion m First Appeal No. 82-B of 1925, probably in account year of 1982-83 
Sambat, as observed hy the Commissioner. 

PRAYER : — In the interest of justice and in vindication of the principle 
of restraining the Crown from resorting to any procedure of levj’ing an undue 
tax or retaining an}' sum which cannot be due to it under law in a given year, 
this fion'ble Court may call on the Commissioner to state the assessee’s case 
and refer the above mentioned points of law for its opinion so as to lead the 
Commissioner to make a final or proper assessment for the year 1925-26. 

IF. B. Pendharkar, for the assessee. 

D. N . Chowdltary, for the Crown. 


JUDGMENT, 


nf prejimumry f bjection cf the Advocate for the Commissioner 

analogy of the ruling in Thrikamii Jiwan 
IhLi 1 . Commtsstoner of I n^ome-taxil) I hold that thi^s 
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LAHORE. 


Before Mr. Justice Tek Chand and Mr. Justice Aga Baidar. 

[4th December, 1928.J 

Messrs. Manohar Lai Dev Karandas a 

• . Ass^sees.* 

Ve 

The Commissioner of Income-tax, Punjab and N W 
Frontier Province. 

Income-tax Act {XI of 1922), Secs 23 (i\ .*,.// a 
Sec. 23 ii)~Re.assessment by succeeding Officer under stTuX^^Ug 

^ ewiceeding Income-tax Officer is com oeUtii ^ 

(1) i'lTr.c. 406. 

* A. I. R. (1939) Lab. 173 




ilANOHAR LAL DEV KAHANDAS Ti 



Bvlaki Shah v. Vrown, I, T. C. 256; 
Stoner of Income-tax, Madras, 2 1 T. C. 173. 


Sundaresa Aiyer v. The Corhmxs^ 
Followed. 


AppUcation [Case No. 180 of 1928] under Sec. 66 (3) of the Indian 
income-tax Act {XI of 1922) for an order directing the Commissioner of 
Income-tax, Punjab and N. W. Frontier Province to state a case for the opinion 
of the Court. 


Baj Kishan and Hem Raj Mahajan, for the Assessees. 


Jaijan Nath Aggarwal, tor the Crown. 


JUDGMENT. 

I ills is ao application under section 66 (3) of the Indian Income-tax Act 
filed by Messrs. Manohar Lall-Deokaran Dass, proprietors of a g inning factory 
ai Ilansi, District Hissar, praying that the Income-tax Commissioner, Pu’Aj^ii/ 
be loqaired to state the cas3 avicl to refer it to this Court on certain law pom'a 
wliidi arise in connection with the assessment of the petitioners for the year 
1925-26. The v.t ints of law which the petitioners require to be stated are men- 
tioned in par^raph 20- (a) to (i) of their petition. Most of these clauses 
attack the finding of fact airived at by the Income-tax Officer (and confirmed 
by Assistant Oonimissionev*) that the petitioners had deliberately withheld their 
account books. As this finding was based on evidence produced by the peti- 
tioners before the Income-tax Officer, no question of law arises in connection 
therewith. On this finding the following two questions of law arise: — 

(1) Whether in view of the fact that the Income-tax Officer had 
already assessed the petitioners under section 23 (4) it was competent to his 
successor to reassess them under section 34 of the Act within one year from the 
original assessment, on the ground that their income, profits or gains charge- 
able to income-tax had escaped assessment; and (2) whether an order under 
section 23 (4) could bo legally passed without hearing the evidence which the 
assessees -wanted lo produce with regard to the profit of other factories at Hansi 
and without receiving their own kachcha rokar in spite of the fact that they 
had deliberately withheld the account books of their own factory for the period 
in question. 

The first question has been judiciauy cousmered by this Court in Balaki 
Shah V. Crpwv- ( 1 ) , and anstvered against the contention of the assessees. The 
Madras High Court has. also taken the same view in The Commissioner of 
Income-tax, Madras v. B. Sundaresa Aiyar{2). After hearing Mr. Baj Kishan 
for the petitioners we are in agreement with the rule of law laid down in these 
rulings. Indeed, in my opinion, the wording of section 34 is not open to any 
other construction. We do not, therefore, consider it necessary to require the 
Commissioner of Income-tax to sta*^ the case on this point. 

On the second point, in view of the finding of fact that at the time 
of the original assessment the petitioners failed to produce their account books 
and when notice was issued to them under section 34 they came forward with a 
story that their 'pakki rokar and other necessary books had been lost in the 
train when the Manager of their factory was travelling from Hansi to Jind 
which story has been found to be wholly false, we think that the Income-tax 
Officer was justified in refusing to allow the petitioners to produce the evidence 
of the profits of the other factories or to receive the kachchi rokar of the peti- 

(1; 1 I. T. C. 266. 

(2) 2 1. T. C. 17a. 
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tioners which would obviously be of no value in the absence of the p^lcki rokar 
and the ledgers. 

This being our view on the two questions of law which arise in tl»^ 
case, we do not think it necessary to give a decision on the preliminary question 
raised by Mr. Jagan Nath Agganval for the respondent that this petition 
under section 66 (3) was incompetent. Having regard to aU the circumstances 
of the case we leave the parties to bear their own costs in this Court 
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IN THE HIGH COURT OP JUDICATURE AT LAHORE 
Before Mr. Justice Tek Chand and Mr. Justice Aga Haidar. 


[Sth December, 1928.’] 
Muhammad Hayat — Haji Muhammad 


Assessee: 


V. 


The Commissioner of Income-tax, Punjab and N. W. 
Fi’ontier Province. 


mtssioner s order—Liimtation Act {IX of 1908), Sec* 29. ^ I Com- 

aSc’S-'' "■ ^ 

Oertel, for the Assessee. 

Jagan Nath Agarwdl, for the Crown, 

JUDGMENT. 

„ ,1, — IS™ *“’■ 

p«MrStei°g'£ '» ™OTa«t 0.. 

The order of the ConTrnSioner u^e? «levoW ofTw 

August 1927, and under sub-sec. (3) of &e same^awt®® Tu? JTth 

• A. 1. R. (1859) Uh.170. ~ 
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order of the Income-tax Commissioner was filed on 15th February 1928, and the 
copy was delivered to the petitioner on 12th March 1928. If the days spent in 
obtaining the copy be excluded, as they should be under See. 29, Limitation Act 
(as amended in 1922), the petition is within time. 

The facts of the case, so far as they can bo gathered from the various 
orders passed by the Income-tax authorities and the arguments at the Bar, are as 
follows : — The assessee has got a cotton ginning factory at Patti iji the Lahore 
District. In compliance with the usual notice issued by the Income-tax Depart- 
ment he filed a return showing that in the ‘previous year’ he bad suffered a 
loss of Rs. 8,689 on the working of the factory. The Income-tax Officer not 
being satisfied with the accuracy of the return, issued a notice under sec. 23 (2) 
on 3rd September, 1926, calling upon the assessee to attend on 23rd September 
1926, and to produce or cause to be produced evidence on which lie rellid in 
support of the return. The hearing was subsequently adjourned from 23rd 
September, to 22nd October 1926. On that date the assessee appeared nid 
produced his account books from 1st August 1925 to 31st March 1926, which j:e 
stated was the working season of the factory, and alleged that no accounts 
had been kept from 1st April 1926 to 31st July 1926 as in that period the factory 
was closed. The Income-tax Officer instead of calling for any other evidence 
and making the assessment under sec. 23 (3) issued a notice under sec. 22 (4) 
ordering the assessee to produce his account books for the remaining months 
of the previous year, i.e., from 1st April 1925 to 31st March 1926, and for three 
years prior to the ‘previous year’. The assessee having failed to comply with 
this order the Income-tax Officer proceeded to assess him under sec. 23 (4) at an 
income of Rs. 70,000. An application under sec. 27 was made to have this 
assessment cancelled but was unsuccessful. An appeal to the Assistant Com- 
missioner, Income-tax, also failed, whereupon the assessee moved tKe Com- 
missioner to review the assessment under sec. 33 and also applied to him under 
sec. 66 to refer certain questions of law to this Court in the event of his refusal 
to review. Before passing orders, the Commissioner, however, called for a fur- 
ther report from the Income-tax Officer as to the data on which he had assessed 
the income at Rs. 70,000 under see. 23 (4). The Income-tax Officer reported 
on 3rd August 1926, that he had arrived at that figure principally on informa- 
tion acquired in the course of enquiries made by him at Patti and Kasur from 
persons whose names he did not think it proper to put down in writing but 
which he was prepared to confidentially disclose to the higher authorities of the 
Department. On receipt of this report the Income-tax Commissioner rejected 
the application for review and refused to take action under sec. 66. 


After hearing both counsel at length we are of opinion that on the 
admitted facts, the following two questions of law arise for decision, and we 
call upon the Income-tax Commissioner, Punjab, to state the case and refer it to 
the High Court with his opinion thereon: — 

In a case in which an assessee has duly filed a return of his income 
for the ‘previous year’, and has also, on receipt of a notice issued under sec. 
23 (2) produced evidence in support of the return, 
fooks We possesses, but the Income-tax Officer 
evidence should he proceed to make the assessment under sec. 23 (8), 

Te at thkt stoge issue a notice under sec. 22 (4), calling upon the assessee to 
Soduce histomplete accounts for the ■previous year' and for hree years pnor 
thereto, and on the assessee ’s failure to do so, assess him under sec. 23 (4) ? 

Tn making an ‘assessment to the best of his judgment’ under see^ 
23 (4), do4 tL Se-tax Officer possess absolutely arbitrary authority to 
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assess at any figure he likes, or is he to be guided by any judicial principles or 
rules of equity, justice and good conscience? 

The parties shall bear the costs of to-day ’s hearing. 


[273] IN THE COURT OF THE JUDICIAL COMMISSIONER, NAGPUR. 

FULL BENCH. 

Before Mr. Findlay , Judicial Commissioner, Mr. Kinkhede and Mr. Trideaux, 

Additional Judicial Commissioners. 

[13th December, 1928.] 

Sir S. M, Chitnavis, Kt . , Assesses.* 


0 . 


Berar 


The Commissioner of Income-tax, Central Provinces and 


• » 


Kef erring Officer, 


Income-tax Act {XI of 1922), Secs. 4, 6, 10 and IS— Money lending lusi- 
^^^^Accounts kept on mercantile tasis — Assessee^s option to write off had 
debts— lAmxts of Income-tax Officer's authority— Renewal of debt bonds— Rntry 
of interest due in interest Khata^AssessabUity as income. 

An assesses keeping his accounts on the mercantile basis has the absolute 
opfwn to write off a hook debt as had or irrecoverable at any time, whether before 
or after the penod of limitation iherefor, wihen he decides that the debt has 
become had or irrecoverable. The Income-tax Officer has no authority to over- 

0 / this right and to investigate or determine when in 
the Officer s opinion the debt became bad or irrecoverable 

npt income coeA .oere 

con,Mn «» 

expected receipts and unrealised assets of ihfh^ P^^^onal accounts were merely 
gains assessable urlr tuUMt Act "" "r 

Central Provinces and Berar foi 1 opinl^Tonhe 

CASE. 

• (idSPi .M .1. i> •« a , V. «»ivucr. An« 


* «■ ”, A. I. R 


T' ^ 
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assessment then stood on an income of Rs. 1,13,012. 
two items: — 


In this amount are included 


(i) Rs, 7,481-13-9: — In all the assessee had claimed a deduction of 
Rs. 17,982 on account of bad debts. Of these, debts amounting to 
Rs. 10,105 were such as had fallen bad during the account year 
and were written off in that year and were allowed. Debts amount- 
ing to Rs. 7,481-13-9 were very old and had become bad on account 
of being time barred or otherwise such before the account year. 
They should have been written off in those years and were there- 
fore not allowed. 

(ii) Rs. 16,031-4-6: — The assessee maintains his books on mercantile 
system of accountancy. As soon as the interest has accrued of as 
soon as the bonds are renewed, it is entered in the debtor’s account 
and is taken as profit and is added to the Kasar Khata (Interest 
account). Seven debtors’ bonds had been renewed during the 
year and the interest on them amounting to Rs. 16,031-4-6 
was debited to their accounts and also credited to Kasar Khata, 
These bonds stated that the debts would be payable by in.stalmonts. 
For purposes of assessment the assessee sorted this out from the 
Kasar ^lata and claimed that inasmuch as it was not actually 
received in cash it should not be taxed. 


2, The assessee has now asked the following two points to be referred 
to the High Court: — 

(i) Has not the assessee got the option of declaring debts bad when 
he finds after sufficient waiting that from the circumstances of 
the debtors he is unable to recover them? Can the Income-tax 
authority deprive the assessee of this option? Should not the 
Income-tax Officer and the Assistant Commissioner have allowed 
Rs. 7,481-13-9 to the assessee on the same consideration on which 
the remaining amount out of Rs. 17,982 claimed by him was 
allowed ? 


(ii) Could the Income-tax Officer and tl^ Assistant Commissioner treat 
Rs, 16,031-4-6 on account of unrealized interest and merely credited 
in the books to equalize the sides of the Khata of the debtors, a.s 
‘income’ coming into the hands of this assessee for the purposes 
of sections 4 and 6 of Income-tax Act and under ruling reported 
in 21 N. L. R. 175* especially when the major portion of the amount 
is made recoverable under the terms of the bonds in several future 
years? Can not the recoveries of this interest be taxed in future 
and not treated as income in the year under assessment ? 

(The Assistant Commis-sioner should have at any rate given a 
direction in his order that the future recoveries of Rs. 16,031-4-6 
would not be taxed when these recoveries would be made). 


Under section 66 (2) of the Indian Income-tax Act, I beg to refer the above 
points for the decision of the Hon’ble Judges of the High Court. 


3. As regards the first point, I beg to say that the assessment fis to be 
made on the kicome of the previous year. This is arrived at after making 
certain deductions or allowances specified in the A^. These deductions or 
allowances must also relate to the previous y ear. Expenditure, actual or 

^Pandit Pandurang V. Commissioner of Income-tax, 2 I. T. C. 69. 
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notional tnat does not relate to tlie previous year eanuot be allowed. The Act 
does not allow losses to be carried forward from one year to another. Bad debts 
are a form of notional expenditure and such expenditure must be deemed to 
be incurred when the debts become bad, that is, when they are found to be 
irrecoverable. ^2^en they become bad is a question of fact to be determined by 
the Income-tax Offieei\- It is clear, I submit, that an assessee cannot be aUowed 
to accumulate bad debts and write them off in a year when he will escape the 

partf of X income-tax by doing so. This answers the fiilt two 

X 7 4S1 shon w *“"■ n contention that the bad debts amounting to 

total da/m orRs 17 9X2 of the 

ing d/trhe“ “ e 

“I »»• ">» « 

4. As regards the second question, I may say at the outset tu a • 
mon in tlie ease of Pandit Pandurang Ramcha^ra PaUe y ^e At • 
of Income-tax, Central Provinces (1) dncQ nnt . * \V. ' ^ Commw^ioTtcr 

dealt with the interest that had not aetuallv falien^H ^ 

tion relating to the manner ofToi^^^uW 

question involved in that case was a yestfon of Taw ^ In 

has already fallen due and is added to the interest interest 

JS to assess the profits computed in the manner 

same Act. I need not repeat here thT.l^ directed by section 13 of 3,e 

Hilh r ‘ OAasiram of ^ZZnoTJ°m “ 

fa'I^ under this office letter No. H. C B S^7‘ i 
1927, showing how ■ ‘constructive receipts” are" tai^Ki ’• 

brou^hXn tKatuto a reeenfdJl~r/ 

mterest aetually fallen dnXnd in th^r^ derived frZ 

As:“comSnerS,U^^ ~e-s“obS 

“dJedTa? suehTtoeefei 

V. Boso and M. R. Robde. for the Assessee. 

■O' Choudhari, for the Crown. 

» 

JUDGMENT. 

KINKHEDE, a. J. C •— Th* • 

^fi“^come-tax Act (XI of 1922)^ 66 (2) of (he 

to this coi^t for decision by tbe 

IJ.J Mflfi T1A+ fllA VOA*"— • 


(1) 2.I. T. C. 69. 
<•) 8I*T. C. 866. 


(* I 8 1. X. C. S8, 


deciding debts bad v 
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debtors he is unable to recover them? Can the Income-tax 

authority deprive the assessee of this option? Should not \hc 

Income-tax Officer and the Assistant Commissioner have allowed 

Rs. 7,481-13-9 to the assessee on the same consideration on wh^'*h 

the remaining amount out of Rs. 17,892 chimed bv him wis 
allowed? ‘ 

(2) Could the Income-tax Officer and the Assistant CommissioLtr 
treat Rs. 16,031-4-6 on account of unrealised intcrost and merelv 
credited m the books to equalise the sides of the khata of the 
debtors, as ‘income’ coming into the hands of this assessee for the 
purposes of sections 4 and 6 of the Income-tax Act and under 
ruling reported in Pandit Pandurang v. The Commissioner of 
Income-tax, {1) especially when the major portion of the amomit 
IS made ^coverable under the terms of the bonds in several future 
years? Can not the recoveries of this interest be taxed in future 
and not treated as income in the year under assessment? 

in stating the case, answered 

the first question m the negative and the second in the affirmative. 


3. The reference was originally heard by a Bench of two Judges of 
this Court on 10-4-1928, but as the questions raised were considered to be of such 
•importance as to necessitate a decision by a Rull Bench, the reference as a 
whole \yas set down for hearing by a Full Bench duly constituted. The points 
for decision conciselj' stated in the order of reference to the Full Bench are : — 


(1) When does a debt become a bad debt: 

(2) Whether sums entered as credits on account of interest and re- 
entered as debits in the assessee ’s accounts books — sums not 
actually received or proffered to the assessee — should be treated 
as income, profits or gains and should be taken into account in 
computing income for the year to which the entries relate? 

4 A few facts which occasioned this reference under section 66 (2) of 
the Income-tax Act may be stated here, '^he assessee submitted a return show- 
ing Rs 74,668 as his total taxable income for the previous year for purposes 
of assessment of income-tax for the ensuing year 1926-27. The income- 
tax Officer after looking into the accounts assessed him on an income ot 
Rs 1 16 480 but in appeal the Assistant Commissioner of Income-tax, Nagpur, 
reduced' the assessable income to Its. 1,13,012. This included Rs. 86,307-11-0 
under the head of business profits taxable under section 10 of the Act. The 
assessee complains that in fixing the business profits at this amount the item 
of Rs. 7,481-13-9 out of a sum of Rs. 17,982 debited on account of bad debts 
was wrongly disallowed, and, the sum of Rs. 16,031-4-6 which represented 
unrealised interest, was wrongly treated as ‘income in the account year. 

5 It will be seen from the Assistant Commissioner’s order dated 
25-4-1927 that in all Ks. 17,982 were claimed to be debited or written off as 
bad debts against the income of the account year. Lists were called for show- 
ing details of dates when these amounts had beco ne due, with a view to ascertain 
when they were really found to be bad. On examination of the lists it was 
found that Rs. 7,481-13-9 were on account of old bad debts which had become 


(1) 2 I. T. C. 6^5 21 N. L.R. 176. 
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time barred long before the account year. The Assistant Commissioner over- 
ruled the contention of the assessee that it should be left to him to deidare when 
particular debts became bad debts; and that the Income-tax Department should 
not go on presumption that the amount had become time barred in previous 
years. According to him the right criterion to know is to see whether and when 
the assessee 8 all legal remedies to recover it failed. 


6. As to the other item of Rs. 16,031-4-6, the Assistant Commissioner 
has observed that this amount of interest is shown in the profit and loss account, 
i.e., Kasar Khata as interest receipts although no actual recover/ was made ; and 
that, as the assessee ’s books are on the book profit system and on cash basio, 
the assessment has to be made on interest accrued and due, andT it has notlilng 
to do with what the assessee actually recovered. He opines that there can be 
no unfairness in this kind of assessment, because when bad debts are claimed 
interest is already included in them. 


7. In stating the ease the Commissioner has pointed out that this 
sum of Rs. 16,031-4-6 represented the interest which was debited to the accoimts 
of 7 debtors whose bonds had been renewed during the year with corresponding 
credit to the Kasar Kkata. These bonds are said to provide that the debts were 
payable by instalments in several future years. 


8. Taking the point of bad debts first, I may refer to page 96 of Part lU 
of Volume I of the Income-tax Manual, 2nd Edition, where in sub-paragraph (3) 
of paragraph 35, notes and instructions regarding the method of accountimr 
for purposes of asse^mg income, profits and gains under sections 10 to 13 aw 
set forth. It IS pointed out there that “under the mercantUb accountancy 

Ti! ’u side when a sale is concluded 

although the money on account of such a sale has not been paid and in makiM 

up the account at the end of the year such entries are treated as receipts and 
the tax is levied on these ‘books profits’ It mav receipt, ana 

‘book profits’ cannot be recovered; they are\witten off 

found to be irrecoverable; and since ‘ book profit ’^.ve h ^ ^ 

in the income assessed to income-tax, the ‘bad debts ^ “®Med 

the ‘book profits' in ike year in n,hich they off 

irrecoverable. Where the cash system is adopted thprA^«« k « 

I have underlined the important wo^ ’ '''' 


9. On the statement of the Assistant Commissioner and the Commissioner 
that the assessee maintains his books on mercantile system of accountancy the 
^^ent of the business profits under section 10 of the Income-tax Act .made 
by the Assistant Commissioner on Rs. 86,307-11-0 must be on what are treated as 
book profits of the account year. It is, therefore, argued by the assessee 
Coi^l ttat if the tax is to be levied on ‘book profits’ he is entitled to write off 
agamrt ftem, such book profits to the extent of Bs. 7,481-13-9 as have been found 
or adjudged by him to be liad debU, and, as such irrecoverable in the account 
year. Even acoorang to the aforesaid instructions where “‘book profits’ have 
been included p the. income assessed to income-tax, the ‘bad debts’ must be 
written off against the ‘book profits’ in the year in which they are wiS ^ 

L I think that this line of reasoning 

ass^ee to urge that in deducing the taxable income the Sane of 
of the account year the whole of the amount of bad d^bte off bv 

hiB account as irrecoverable in the account ? 

The receipt side of the deoaimt represents the aggregate of n^l^^ 
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the year s new business but also those on account of the aceu 
niuiated balances ot business carried over from oaqi * j aceu- 

s’i:i t s S 

several reasons, to be unfit to be carried over any furthL ^ ^ “editor, for 

ft- common knowledge that, no creditor, ordinarily likes to write 

tn wra"' “““t "ooH of tts hav^g 

Deen treated b} him as a bad and irrecoverable debt, unless he has lost all 
of Its recovery, whether he has lost his' limitation forTsSt in peft of >t m 
fo Hindu debtors a notion prevails that it is a sin to difindebted 

“vrserr:;, .? r.',?.. t r 2s s-f \ "ek 

xsste- 

toi s account books writing oft a debt as a bad debt in any particular year is 
eiHHon ^e interpreted by the debtor as prima facie 

0 ^ 1,1 r fhft T wherefrom an abandonment 

of his right to demand it might reasonably be inferred so as to serve as a eood 

an^er to any future demand, on the occasion of any adjustment or fresh loan 

u I®' ^y opiiiion, a conscious act on the creditor’s part whereby 

he determines.his election, once and for ever, to treat the debt referred to therein 

n^;!/ ^ matter; because, it is he, and, not the Income-tax 

Officer nho knows, or must be deemed to know, the circumstances and risks 
as well as chances of recovery from his debtor. The Income-tax Officer, cannot, 
therefore, legally insist that the assessce must subordinate his own will or discre- 
tion and even his decision in the matter to his decision. The creditor, merely 
because he happens to be an assessee liable to pay income-tax to the Crowm 
cannot be asked completely to surrender his own judgment and aUow it to 
be overridden by that of the Income-tax Officer. 

In the absence of any legislation to that effect an Income-tax Officer 
cannot, in my opinion, dictate to the assessee that he must write off a certain 
amo^t due to him affer the lapse of the prescribed period of limitation. Nor 

assessee will show the - 

amo^t as outstanding, at his own risk, since it wiU no longer give him any 
right to set it off as a bad debt against his profits. The Hindu Uw does not 

the debt the greater the responsibility of the 
descendants of the man who leaves the debt unpaid. ,Vriha^ati accordingly 

lays down: The father s debt must be first paid, and next the debt contracted 

by the man ^mself, but the debt of the paternal grandfather must even be 

paid before either of these. Kanhaiyalal, J., in the FuU Bench case of Gaior 

dhar v. Jagannatk{2), observed, at pages 782-83, that “The Hindu law did not 

recognize any rule of limitation fof the recovery of debts. A debt may fieepme 

irrecoverable under the law now in force by reason of the lapse of the period 

of limitation, but the debt exists all the same, and if a person chooses to pay a 

time-barred debt in the manner permitted by section 25 of the Indian Contract 


(1; (1922) I. L.B.-44 All., 628. 


(2) (1926)1. L. B. 46 AU., 776, 
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Act, the debt which he chooses to pay remains the same debt, though by reason 
of the contract which he enters into, it assumes a new garb and gains a fresh 
vitaFity.’’ Mere loss of limitation for a suit cannot, therefore, be regarded as a 
criterion of universal application in the matter of writing off debt. 


11. Sometimes it may happen that when a loan is taken by a debtor he 
may be quite solvent and the creditor may entertain no doubt as to Ms ability 
to pay. In the next year of the advance, and, perhaps, several years before the 
due date, he may become involved in a financial crisis, for which he is not res- 
ponsible, as a result of the bank or firm, with which he may have been crediting 
his surplus money, failing. There may thus be no prospect in that year, or in 
the near future, of any recovery from such a debtor. If a« argued on behalf 
of the Crown, this creditor were to make it his practice to debit as bad or 
irrecoverable debt, every loan or its balance on the expiry of 3 years from its 
due date, and not earlier, how and when is he to debit the amount of the debt 
to the Kamr Khata, although he is quite satisfied as to the debtor’s inability 
to liquidate it. Is he to w'ait until the whole debt falls due, and also for...ji 
period of 3 years thereafter, to become entitled to debit the said debt as a bad 
debt for purposes of income-tax? Or, should he debit it in the year in which 
the debtor’s inability to pay became clear to his mind? The Income-tax Depart- 
ment might in the latter case come down on him for having departed from his 
sj'stem of book-keeping and may therefore disallow that debit. It is no use 
multiplying inst-ances to expose the absurdity of the contention. ‘Several anoma- 
lous remits will follow, if the assessee’s discretion or election in the matter of 
the choice of the proper time to write off a debt advanced by Mm, as a bad or 

irrecoverable debt, were allowed to be overridden by the taxing, officer’s deci- 
sion in this way. 


12. The asse.ssee must for obvious reasons he the sole arbiter of his 
own rights and privileges as regards the business he conducts in his own in 
terest. What is to his interest, and what is pre.iudicial to him, must depend 
upon his own decision It, therefore, follows that, on the question whether to 
treat any particular debt as bad or irrecoverable, his word or decision must be- 
final ; for he alone is or can be the judge of the ri.^ks, chances and circumstances 
which may affect the recovery or non-recovery of that debt from his debtor. 


13. There is nothing in the wording of section 24 of the Income-tax Act 
of 1922 which militates against this view. That section does not authorise the 
Income-tax Officer to investigate and determine the year in which any loss 
sustained is to be deducted from profits. All that it enacts is that the loss sus- 
tained in any year under any of the heads mentioned in the taxing sections 
shall be set off against his income, profits or. gains under any other head in that 
year, so that loss under one head of income can be charged against profits under 
another in the same year. A reference to Lord Halsbury’s Laws of England, 
Volume 16, paragraph 1310, dealing with the subject of income-tax, shows that 
in England no deduction is allowable “for any debts except bad debts proved to 
be such to the satisfaction of the Commissioners.” I do not find such a prohi- 
bition either in section 10 or section 24 or anj^vhere else in the* Indian Income-tax 
Act of 1922. In the absence of words “proved to be such to the satisfaction of 
the Commissioners” or words to that effect, in the Indian Statute, I am inclined 
to teke the view that bad debts are deductible from business profits at the option 
of tte ^essee; the deduction need not be of- only such as are proved to the 
saLsfaction of the income-tax authorities to be bad debts. I do not find any 

Sta^te as to the year in which the bad debts could be 
deducted by the assessee. In the absence of words in the statute restricting 
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fhe assessee’s option, and, prescribing the time for writing tbom r,tt 

bad debi writ?n nff K sustained on account of 

English Statute * Income-tax authorities, as is the case under the 


are taxable there can be nn twA mercantile system of accounting, 

the account ^ ^c^ bv a creditor 

usuaUy done is to <jnii«ra vT ! ^ ^ proper deduction. What Is 

corre^nding eredTto a 

>fpU{x ^ ont, wholly or partially, as tho cas6 mav be the 

debtor <2 atp his name. Thus, once these personal ledgers of the 

the^sums so ^ftten balance due reduced by the amount written off, 

«I su^ so written off can no longer be carried over to the next year’s books 

Seref^^ll^^ business. These aggregate sums written off, tou-st, 

yp«r *be receipts of the business profits in the 

off thus reduce the balance of outstandings 
therefore, foUows that, unless and until 
the bad debts are written off the account, no right to claim a deduction on their 

accent, even though they may have been ascertained in the past years, accrues 
0 the assessee. If the assessee has failed to sort out in the nast the bad debts 
the good or doubtful debts, and, indiscriminately carried over the whole of 
the outstandings to the next year’s account, it does not stand to reason that he 
should be compelled for ever, at least for purposes of income-tax assessment, 
either to treat what are admittedly bad debts of some standing as good debts 
because of his omission to sort them at such time as the income-tax authorities 
may think, was the proper time for that purpose, or to take the risk of being 
called upon to pay' tax on business profits by ignoring bad debts altogether. 
For these reasons I am of opinion that the item of Rs. 7.481-13-9 was wrongly dis- 
allowed in computing income under the head of “business profits.” 


15. I now proceed to consider the second point referred. As pointed 
out by the Bench of this Court in Pandit Panduran^ v. The Commissioner of 
Income-tax (1), the word ‘income’ has nowhere been defined in the Income-tax 
Act ef 1922. The learned Judges of the said Bench referred to the Privy Council 
decision in St. Z/ucia Usines and Estates Co., v. St. Lucio(2), and in particular 
to ^tf*d Wrenbury’s following observations as regards the true meaning of the 
wora^ income’ as used in the taxing statute which was involved in that case, and 
the provisions whereof are more or less analogous to those of the Indian Statute 
in this respect: — 

“The words ‘income arising .or accruing' are not eqpvalent to the 
words ‘debts arising pr accruing.’ To give them that mining is to ignore 
word ‘ incopie The words mean ‘ money arising or accruing by way of income. 

There must he a coming in to satisfy the word ^income*. This is a sen^ wmeh is 
assisted or confirmed by the word ‘ received ' in the proviso at the end of section 

(3) (1924) A.O. 608 •t6ll 


(1) 3 I. T. C. 69 ; 21 N. U B. 176. 


329 


COMMISSIONER OF INCCftW-TAX, C. P. 

sub-scetion 1. If the tax-payer be the holder df stock of a foreign Government 
carrying say 5 per cent, interest, and the Government is that of a delaidting 
State which does not pay the interest, the tax-payer has neither received nor 
has there accrued to him any income in respect of that stock. A debt has accrued 
to him but income has not. It does not foUoy that income is co^ed to that 
which the tax-payer actually receives. Where income-tax is deducted at the 
source the tax-payer never receives the sum deducted but it accrues to him. 
It is said, and truly, that a commercial company, in preparing its balance-sheet 
and profit and loss account, does not confine itself to its actual receipts — does not 
prepare a mere casih account — but values its book debts and its stock in trade 
and so on and calculates its profits accordingly. From the practice of commerce 
and of accountants and from the necessity of the case this is so. But this is far 
from esUblishing that income arises or accrues from (as above instanced) on 
investment which fails to pay the interest due.** 

1 have xmderlined the words which seem to me to be important for the pur- 
poses of this reference. 

16. In the aforesaid case their Lordships of the Privy Council had to 
interpret the words “accruing or arising” as also the words ‘derived* or 
‘received’ as used in relation to the words ‘income, profits or gains’ in an Income- 
tax Ordinance, 1910, of St. Lucia where also income-tax was leviable on an 
assessment made on the basis of a return of the assessee ’s income for the previous 
year, as is the case under the Indian Income-tax Act. Their Lordship^ \hold 
that the appellant Company had not derived or received any ‘income’ in the 
account year, as the purchaser from that Company had not paid the interest 
payable in that year on the unpaid part of the purchased price which became 
due then. They thus distingui^ed ‘income* from debt (for the purposes of 
assessment) and held that the word ‘income’ is not equivalent to the word ‘debt’, 
and imless ‘money arising or accmiing by way of income’ actually ‘comes in’, 
there is no ‘income’ in the strict sense of the term. 

17. In Qresham Life Assurance Society v. Bishop {1)^ Lord Lindley 
has observed that a sum of money may be received in more ways than one, e.g., 
by the transfer of a coin or a negotiable instrument or other document which 
represents or produces a coin and is treated as such by business men. Even a 
settlement of account may be equivalent to a receipt of a sum of money although 
no money were passed. His Lordship further observed that to constitute a 
receipt of anything there must be a person to receive and a person^j^rom whom 
he receives, and something which is received by the former from the latter must 
be a sum of money, and that ‘ ‘ a mere entry in an account which does not repre- 
sent such a transaction does not prove any receipt, whatever else it may be 
worth”. 

Ifi. If the principles underlying the two Privy Council cases quoted 
above for delemuning what is ‘income’ were applied to the facts and circum- 
stances of this case, I think that, the arrears of interest, which were calculated 
apd went to form the conmderation of the several renewed bonds then accepted, 
having been allowed to remain unpaid and locked up again in the hands of the 
debtoiB for a further period stipulated in each bo^, could not be treated as 
‘income dcriv^, accruing, arising or received’ at the time. To become ‘ineomo’ 
of that year it had then to ‘come in’, which admittedly it had not. lA mere 
entry in the account, therefore, under the Kasar JTAata, with a view to equalise 
or square tip the old debit of the amount outstanding against the debtor and, also 
to make *fr^ entries in toe debtor ’s personal ledger account only to tally them 
with the terms of toe contracts eqncl\ided in the shape of renewed bonds, does 

|lj 4TsxCBt.m;(190S)A.C. U7. 
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money advanced to him actually oji the date he executed a bond for fconsoSt^ 

sum, a mere creit of that smvai in the Kasar Khata cannot be toaS as 

mcome under that date. Similarly, arrears of interest included in the consi^ 

deration of the renewed bonds and debited to the debt'or’s personal ledger account 

Mth a copesponding credit thereof to the Kasar Khata imports no ‘out-going’ or 
‘commgm'of any sum of money. or 


■ ll' though credited the same 

day m the Kasar Kha^ was admittedly payable in the future under the terms of 

the renewed bonds. Consequently, so long as the amount of sawai or interest so 
included in the consideration does not become overdue to the creditor, he cannot 
be regarded as having even realised it, as it were, for purposes of income-tax 
assessment, simply because h? credits it in the Kasar Khata. If the terms of the 
contract disentitle the creditor from demanding the interest until after the lapse 
of a certain period of time, and if when interest becomes due, the creditor may 
not succeed in realising it, I think it would not be just and equitable to treat 
the unrealised interest although formally credited to the Kasar Khata, as income 
profits or gains derived, accruing or arising or received, for purposes of the 
Income-tax Act. 


20. The mere conclusion of a contract is not always sufficient to yield a 
business profit. It is the performance of its terms that leads to the accrual of a 
claim to, or to the receipt of, profits of the business. If on the occasion of taking 
the renewal bond the creditor expressly agrees to give time to the debtor to pay 
up the arrears of interest at a future date, he by his own contract precludes him- 
self from demanding or realising it at once, or even within a reasonable time usu- 
ally necessary to cash a cheque on a banker. In other words, the test to be applied 
is, whether any profits in the shape of interest had become due to the creditor 
in such a manner as to be immediately available to him, in the account year ho 
as to be capable of being received by him at his choice and pleasure. If the 
interest-money has become due to the assessee in the manner and in the sense 
that it was so completely under his control that, he, by an act of his will, could 
receive it in cash without greater trouble than is involved in cashing a cheque, 
then only it could be called ‘income’ such as would be liable to pa 3 anent of tax, 
otherwise, not : Cf . Sadasiva Ayyar, J. ’s observations in Secretary to the Bo^dof 
Revenue, Income-tax, Madras, v. Arunachalam Cheitiaril). Although this 
Madras case was under the Act of 1918 and the present is a case under section 13 
of the Act of 1922, it does not make any difference in the prmciple applicable. 
Simply because, while under section 5 of the Act, 1918, o^y ‘income was made 
chargeable to income-tax and under section 6 of the Act of 1922, not only 
‘income’ but ‘profits’ and ‘gains’ are made chargeable, the addition of the 
words ‘profits’ and ‘gains’ makes no difference as regards the matter now under 
consideration as I will show in the following para^aphs. 

21 In Tora Qul Boi v. Commissioner of Income-tax (2), the sale proceeds 
of goods sold in England by the Amir of Bukhara through a co^ission agent 
were credited to the agent’s banking account in London and then tran^ewed 

to his order at There tTt“mmS wL" ttUd 

ra’rrrt "pTsfatl%n IStnee with I compronuse_^teda^Ka« 

( 1 ) 1 1. T. C. 76 ; I. L, R. 44 Mad. 66 at ^ 

(2) 2 I. r. C, 846 ; I. U R. 8 Lab, 885. 
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the Peshawar Court decreed that 2 lacs of thfi sale price was the property of 
the agent. The agent was assessed to income-tax on that sum. On the question 
being referred to the High Court at Lahore as to whether the Peshawar Court’s 
decree resulted in the receipt by the assessee of the 2 lacs in British India for 
purposes of section 4 (1) of the Indian Income-tax Act of 1922, it was held that 
as the assessee had received the price for the goods in England not as owner but 
merely as agent, notwithstanding his right to detain a portion of the money as 
his remuneration, he was not competent to convert the same to his owm u«e before 
he had settled with the Amir, and thus, for the purposes of Indian income-tax, 
the assessee received his 2 lacs after it had been dotted to him by virtue of the 
compromise. 

22. In J. P. Hall Co., Ltd- v. The Commissioners of Inland Revenue{X)^ 
it was held, that, for the purposes of Excess Profits Duty, profits from the con- 
tracts for the purchase and sale of the control gear arose to the appellant Com- 
pany in the accounting periods in which the gear was actually delivered and not 
in the pre-war period ending the 30th June 1914, in which the contracts were 
made. The following observations of Lord Sterndale, M.R. are important;— 

these profits were neither ascertained nor made at the time that 

these two contracts were concluded. There are any number of contingencies 
that might have happened, by which the profit would not have turned out what 
it appeared on the face of it when the contracts were made. Any number of 
complications might have occurred that might have caused quite a different 
result to have accrued from these two contracts.” Atkin, L. J., also observed 
that “The profits for Excess Profits Duty are to be assessed on the same basis as 
profits for Income-tax purposes, and the word ‘profits’ for Income-tax purposes 
is to be imderstood in accordance with the words of Lord Halsbury in the 
Gre^am Life Assurance Society v. 8tyles{2) ‘in its natural and proper sense, 
in a sense which no commercial man would misunderstand’, and he says ‘that 
profits and gains must be ascertained on ordinary principles of commercial 

trading It seems to me that no person 

here trying to ascertain these profits on the principles of ordinary commercial 
trading would dream of including profits in his yearly balance-sheet, which 
would not be made until the goods had actually been delivered in respect of 
some contract which was to run over a period of at least two years, possibl\" 
more. To my mind the procedure of the company was the ordi- 
nary commercial procedure in taking the profits that they made as and when 
the goods were delivered. Anything else, it appears to me, would be quite con- 
trary to commercial procedure, and would not be profits in the natural and 
proper sense.” ^ 

23. The principles deducible from these rulings are that unless and until 
the preliminary conditions necessary for earning the benefit of any business 
contract as a profit are setfted, or performed, the profit does not even arise, or 
accrue. To treat it as a profit, in its real sense, the assessee must be ‘competent 
to convert the same to his own use’ ; he cannot, therefore, be regarded as having 
received any income in the shape of profits of the particular business contract, 
until the contract is performed. Further a mere conclusion of a contract is hoi 
sufficient, nor will a receipt of money on somebody else account be suJfficient 
pending settlement with him. It, therefore, follows that a mere credit of tlic 
amoimt of interest in the Kasar Khaia, in the year when the contract is con- 
cluded, pending the actual receipt thereof after it falls due, is not sufficient to 
charge ^e amount so credited as ‘income’. Not only thi^ but a credit of the 
anticipated profit in the very year in which the contract is made, i.e., before the 

(I) 12 Tat Cas. 8M. " 

(2J 8 Tax. Cat. 186, at pp island 18D. 
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l)erforma!ice, or delivery, contemplated by it, falls due, 
to commercial procedure’ and would not reflect the real 
or ‘be profits in the natural and proper sense.’ 


or, is given, is ‘ contrary 
‘ income ’ of the assessee, 


24. Reading the credit entries in the Kasar l^hata in conjunction with 
tlic debit entries in the debtor’s personal ledger account, the onlj- legal inference 
deducible therefrom is that what is shown as received under the Kasar Khata 
is really not received at all but is only expected to be received or perhaps may 
never be received and the amount so credited can therefore be regarded merely 
as an unrealised asset of the business, and not as ‘income’ or ‘profits’ or ‘gams’ 
of tlie business. What is only a jama kJiard^i kasar, i.e., profit by book adjust- 
ment cannot be confused with profit derived from cash realisations of interest, 
meroly because both are lumped together under one ledger head Kasar Khata. 


25. A Bench of this Court had occasion to decide in Seth Nanhelul v. 
Coynmissioncr of Income'tax,{l) a more or less similar question upon a reference 
by the Commissioner of Income-tax. It was there held that sums sho^vn in tlie 
accounts as having fallen due but not received could not be treated as ‘income’. 
I think that the said decision in no way contravenes the provisions of section 15 
of the Income-tax Act of 1922. For these reasons, I am of opinion that the item 
of Rs. 16,031-4-6 which represents unrealised interest was wrongly treated as 
‘income’, ‘profits' or ‘gains’ under the head of ‘business’ by the Assistant Com- 
nissioner of Income-tax in taxing the present assessee. 


26. As a result of the above conclusions I recommend that the answer 
to the first point should be in the affirmative, and that to the second should be in 
the negative. 

PRIDE AUX, A. J. C. I have had the advantage of perusing the opinion 
of Kinkhede, A. J. C., in this case and I agree with him in his decision on both 

questions. 

FINDLAY, J. C. I have had the advantage of perusing the opinion of 
Kinkhede, A. J. C., in this case and I fully concur therein. 


ORDER. 

FTNnLAY J C. AND STAPLES, A. J. C.:— (1) Under section 66 (2) 
of the Indian Income-tax Act of 1922, the Commissioner of Income-tax referred 
to this Court the two questions raised in paragraph 2 of his statement of case 
relating to the liability or otherwise of the non-appheant Sir S. M. Ch 
to certain deductions from his income, which were m dispute. 

(2) The Bench consisting of Prideaux. A.J. C., and Findlay, J C., saw 

?he order of reference made by the Judicial Commissioner on the same date. 

m The Full Bench have now delivered an unammous opinion on the 
points invUed on the 6th instant and, in accordance with the said opinions, wo 
answer the two questions referred to us as follows . 

n ^ The assessee has the option of declaring debts bad when he fin^ 

^ after sufficient waiting; that, from Urn circ^an^^t^de^ 


^Ij 3 I. T. C. 28. 



SIB H. S. GOUR V. COMMISSIONER OE INCOME-TAX, C R. 33ft 

. » 

he is unable to recover them. As the law at present stands, the 
income-tax authority cannot I deprive the as^ee of this option. 
The present non-applicant was, therefore, entitled to the dMuction 
of Rs. 7,481-13-9 on the same consideration on which the balance Of 
the amount' of Rs. 17,892 was allowed; and 

(2) The Income-tax authorities were not entitled to treat the amount 
of Rs. 16,031-4-6 on account of unrealised interest as income fj r 
the purposes of sections 4 and 6 of 'the Income-tax Act. Tue 
recoveries of this item of interest can be taxed in the future and 
cannot be treated as income in the year under assessment in this 

case. 

4. These findings dispose of the reference.- We order that the applicant 
(Oommissioner of Income-tax) should pay the non-applicant’s costs in these 
proceedings and we fix the amount of costs at Rs. 150, 


(274) IN THE COURT OP THE JUDICIAL COMMISSIONER, NAGPUR. 

Before Mr. Findlay, Judicial Comny^sioner, 

I20th December, 1928] 

Dr. Sir Hari Singh Gour . . Assessee. 


The Commissioner of Ineome-tas, Central Provinces and Berar. 

lnconie4ax Act {XI of 1922), Secs. 10 (2) (w) and 66 (3 ) — Motor car 
expenses of a lawyer — Sums spent in \replacement of old law hooks^If admis- 
sible deductions-^Froper house rental value, if a question of law, 

t 

Expenditure incurred by a lawyer in the Tnaintenance of a motor car not 
shown to have been kept solely for professional purposes is not permissidte 
allowance in the computation of his assesahle income. 

Money spent by a lawyer in\replacing old editions of law books by new 
ones is capital expenditure and hence is not an admissible deduction. 


The question of the proper rental value of house property is not a question 
of law for a reference to the High Court under Sec. 66 (3) of the Income-iax Act. 

Application [Misc. Judicial i Case No, 61 of 1928] under Sec. 66 (3) of 
the Indian Income-tax Act (XI of 1922.) for an order directing the Commissioner 
of Income-tax, Central Provinces and Berar, to state a case for the opinion of 
the Court. 

* 

* » 

M, R, Bobde, for the Assessee. 

2>» N, Chowdhari, for the Crown. 



JUDGMENT. 

under section 66, sub-section (8) of the Incom^ 
order the Commissioner of Income-tax to stati 


334 


SIR H. S. i}Om, V. 


a case with reference to the matters marked as No. (3) (i), (ii) and (iii) in th* 
application, dated 28-5-11)28, of Sir Hari Singh Gour to the Commissioner of 
Income-tax. The latter lias assented to the other points raised in the said apph- 
catioa being referred to tnis Court but declined to refer the three points I am 
concerned with on the ground that they were questions of fact and not questions 
of law. 


(2) The first point is concerned iwth the Income-tax Commissioner 
having assessed the bungalow occupied and owned by Dr. Gour at a rental of 
Rs. 2UU per month, that is, lis. 2,4Uu a year. The. only position taken up by tiie 
assossee in this connection was that he made an admission that the Municipal 
assessment of the bungalow was lis. 1,800 only, and what is urged here is tlut, 
in the absence of any evidence to the contrary, the figure of Rs. 1,800 should have 
been accepted. I fail completely, however, to see how any question of law is 
involved here. The detailed provisions of the Evidence Act do not, in my 
opinion, apply to proceedings like those in question. It is, moreover, in the 
present case quite incorrect to say that the Commissioner of Income-tax had no 
ina(erial on which to hold that the bungalow would fetch a rental of Rs. 200 
a month. It is clear from his statement of the case that the rental of Rs. 200 
a month was arrived at by comparison of the rentals of other bungalow property; 
in the neighbourhood and I may add to this that in the case of a bungalow 
owned by the occupant, the assessed rent for Municipal purposes is normally 
a much lower one than the actual market rent of the bungalow. In those Ctt- 
cumstauces, there is, in my opinion, no question of law at all involved in this 
connection and I see no reason to interfere. 


(3) The next point urged on behalf of the applicant relates to the 
expenditure of Rs, 1,800 incurred on th& yearly maintenance of a motor-ear. 
Here again, the application seems to me one without any substance whatever. 
It is in the nature of things, impossible to suppose that the motor-car in'question 
is kept solely for the purposes of the assessee’s profession as a lawyer It wm 

was clearly not claimable by the assessee. 

(4) As regards the claim of Bs. 1,200 for the replacement of old edi- 

1 rv hnnlcQ hv new ones the Commissioner of Income-tax pointed out 
tio^ of law connection and that, on this ground 

that . u ^saUowed but he went further and pointed out that, 

alone, it would have to ,, thft head “canitar^ and could not be 

in any event, such expenditure necessary for the assessee to 

allowed for. It h^ been w jg cle'ar that notice was given 

have produced evidence in this co > j ^nd none was produced, 

to him to appear and produce evtdene^ “ “^derstand how this 

this matter also no question of law is invoi 

(5) The third ““JhaK 

tSJrlTto thU eoC lor 
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valid and proper reason, viz., that there was no proof whatever of it. What 
the assessee did was to estimate his net income only. Clearly, in the ch'cuin* 
stances, the Ineome-tax Commissioner was within his rights in disallowing this 
item and no question of law arises there in view of the reason given for its dis- 
allowance. 

(6) The application, therefore, fails on all points and is dismissed. 
The applicant must pay the costs of the Commissioner of Income-tax, the non- 
applicant, '’nd I fix these at Rs. 50. 


(275) IN THE HIGH COURT OP JUDICATX.TRE AT RANGOON. 
Before Sir Guy Bviledgc, Kt., Chief Jusiice, Mr. Justice Carr and 

Mr. Justice Broxon. 


{3rd January, 1929) 


R. M. P. Chettyar Firm 


Assessees 


V. 


The Commissioner of Ineome-tax, Bni-ma . . Referring Officer 
compliance under Sec. 23 (i), Val^Uyof W-^^^essment for non- 

Urimofa7wticeunderSec.22 ^) ^ with the 

C 225 . 

Sen Ja,m y. Comnmsioner of Income-tax, 3 I. T C. 17* Follow^. ' 

Indian^Ci':uL?cf(xr:f?922^^ 66 (2) of the 

for the opinion of the High Court. ^ ^ ^ Commissioner of Income-tax, Burma, 


v.'ASjj;. 

66 (2) ™thrMrnhI.S^:lto“ t'tfnHh the provisions of seeti. 

6.™, G.ohin,an, in eonn’^^tlo^ 

firm are rep?S^ belowf.!?! “*metLr ^ the applican 

a.ssess an assessee under section M (4) nf th. is entiUed 

lomply with a notice under section 22 alleged default ; 

the present case it was open to the All ^ alleged.^ II. Whether J 

under section 23 (4) of die Act to make a vaUd assi^m 

• (18291 n. R. T R„g, 
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The applicant’s legal representative, at the hearing given in connection 
with the above application, admitted that the two questions are really concerned 
>vith the same point. They involve a question of law which may be referred 
in the following terms: — “After an assessee has made a return of his income 
under section 22 (2), can the assessment be made under section 23 (4) of the 
Act for non-compliance with the terms of a notice under section 22 (4) 


2. The facts of the case relevant to this question are as follows: — 

For the applicant-firm’s assessment for 1927-2S, v.' 'cb is the assessment 
in question, a notice under section 22 (2) was served on the firm’s agent on the 
6tii July 1927. The agent submitted a return on the 30th July 1927, declaring 
an income of Rs. 14,330. The Income-tax Officer after receipt of this return 
issued notices under sections 22 (4) and 23 (2) for the production of all the 
a<'Counts of the firm for the year 1926-27 and also for the attendance of the firm’s 
asent or representative. In response to these notices, the agent appeared and 
produced certain account books. These account books were scrutinized. The 
result of this scrutiny showed that the books produced were not the complete 
books maintained in connection with the ordinary business of the firm. The 
Income-tax Officer therefore held that the applicant-firm failed to comply with 
the notice under section 22 (4) and for this default he made the assessment under 

section 23 (4) of the Act. 


3. The questions reproduced above are raised by the applicant-firm in 
view of certain pronouncements and conflicting decisions by other High Courts 
in India. 

In the case of Brij Raj Rang Lai v. Commissioner of Income-iax, Behar 
and Orissa{l), the Patna High Court, in dealing with the construction of sec- 
tions 22 (4) and 23 (4) of the Income-tax Act, expressed the view that accoimts 
or documents can be called for by the Income-tax Officer uri^r section 22 (4) 
after issue of notice under section 22 (2) and before the filing of the return, 
and that after the filing of the return the Income-tax ^^^'^er should proceed 
under sections 23 (2). 23 (8) and 37 to secure '^•'atever account document 
he may require. Proceeding on this construction, the High Court took the lew 
^haT n'^n compliance with ! notice under section 22 (4) where such notice is 
issued after the receipt of the return does not authorise the Income-tax Officer 
to make a summary assessment to the best of his judgment under danse (4; of 

section 23. 

The same view was taken by the Lahore High Co"*! j" ("’“buI 

KlahabadHTgh Court in C Wra Sen Jam v. Commissioner of Income-tax, 
United Provinces{Z), dissented from this view. 

The Calcutta High Codrt. ^o, on a reference m^^^ 

of Income-tax, Bengal, under section ° held that the power 

Dulichand v. Commissioner of “’of m to rail for accounts is not 

given to the InCome-t^ Officer by with a notice 

impaired by anything in s^tion 23 ( ) course of the assessment consti- 

nnder section 22 (4) issued liMtinn of section 23 (4), Subsequent to 

tutes a default neces^siUtmg the appbeat on ^^'J^’^^^nsidered by a Bench 
this judgment, the Bn^ Raj Ranp Lai case ^ 

,,, 21 T c iVF ® 

(1) 2 I. 1. fA» B 1 T C 19ft 

(9) 21 T.O.ftX? 81.T.UiV 



COMMISSIONER OF INCOME-TAX, BURMA. 


337 


of the Patna High Court, and the decision, following that of the Calcutta High 
Court was that the decision in the Bnj Raj Rang Lal_ case, in so far as it was 
a decision on the construction of section 22 (4), was wrong. 

4. Under the Act, I am requircid to give my opinion on the question at 
issue in this case. The relevant portion of section 22 (4) of the Act is as follows 
“The Income-tax Officer may serve on the principal officer of any company 
or on any person upon whom a notice has been served under sub-section (2) a 
notice requiring him, on a date to be therein specified, to produce, or cause to be 
produced, such accounts or documents as the Income-tax Officer may require. 

The only condition to be fulfilled for the valid employment of this provi- 
sion is that, except in the case of a company, a previous notice under section 

22 (2) requiring the submission of a return should have issued. No other 
condition is imposed or contemplated.' 

The other relevant provision of- the Act is section 23 (4) which enacts: — 
“If the principal officer of any company or any other person fails to make a 
return under sub-section (1) or sub-section (2) of section 22, as the case may 
be, or fails to comply with the terms of a notice issued under sub-section (4) of 
the same section or, having made a return, fails to comply wth all the terms 
of a notice issued under sub-section (2) of this section, the Income-tax Officer 
shaD make the assessment to the best of his judgment.'* 

There are three categories of default which make an assessment under 
this sub-section obligatory; — (1) Failure to make a return; (2) Failure to 
comply with a notice under section 22 (4), and (3) Failure to comply with a 
notice under section 23 (2). 

These are three distinct categories, and if there is a default under any 
one of them, the Income-tax Officer must make the assessment under section 

23 (4). The only disturbing element in the acceptance of this view in the eases 
referred to above was the existence of the words “having made a return** in 
section 23 (4). In my opinion, these words have no reference whatever to the 
power conferred on the Income-tax Officer by section 22 (4), nor do they have 
the effect of excluding from the purview of section 23 (4) a default under the 
second category after a return is made. They simply indicate that a notice 
under section 23 (2), and therefore a default in respect of it, can only eventuate 
after a return has been filed. 

I am of opinion, therefore, that the question referred should be answered 
in the affirmative. 

Foucar, for the Assessee, 

■fftwernmen# Advocate, for the Crown. 

JUDGMENT. 

This is a reference made by the Commissioner of Income-tax imder sec- 
tion 66 of ‘the Indian Income-tax Act (XI of 1922), the question referred be- 
^8* — “After an assessee has made a return of his income under section 22 (2), 
can the assessment be made under section 23 (4) of the Act for non-compliance 
with the terms of a notice under 'section 22 (4) ?*’ 

V. ..A 2 .. .. ^ . V in the argument before us is whether a 

notice undw section 22 (4) may or may not be issued by the Income-tax authori- 
ties after tte assessee has made a return of his income as required by a notice 

under section 22 (2). . 

111^3 
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The assessee’.s contention that a notice under section 22 (4) can he 

Of Brij Rayiglal v. Comnnsswner of Income-taxH), and that of Khushi Ram 
Karam Chand v. Comtmssiojier of Income-tax{2) neither of which appear in the 
authorised reports But the first of these decisions has been expressly oveiTiiled 

tnn eourt-the Hi^h Court of PaTna- 

in Ram Khelawan Ugam Lai v. Cowimmioncr^o/ hicomc-taxiZ) and the same 
jaewwy taken by the two other judges of the Court who referred the question 
to the full Bench. Thus seven judges of that Court are of opinion that the 
decision in Bnj Raj s(l) case M'as wrong:. 

The ^me question has been considered by the High Court of Calcutta 
m ^rmukhrai v. Commissioner of Income-tax, Bengal(^), and by 

the IHgh Court of Allahabad in Chandra Sen Jaini v. Commissioner of Income. 

^ 7 . 7 » ??? 9^^^^ ^**6 iu agreement with the decision in 

Ram Khelwan s(3) case. That being so the weight of authority is very strongly 
againrt the contention advanced by the assessee. The question has been very' 
luUy discussed m the judgments quoted and we agree with the arguments there 
set out and with the decision arrived at. We consider it unnecessary, therefore, 
to enter into further discussion of the question. 

We answer the que.stion referred in the affirmative. 

The assessee must pay the costs of this reference— Advocate’s fee 5 Cold 
Mohurs. 


(276) IN THE HIGH COURT OP JUDICATURE AT RANGOON. 

Before Sir Guy Rutledge, Kt., Chief Justice, Mr. Justice Carr and 

Mr. Justice Brown. 

[3rd January, 1929.] 

Somasundaram Chettiar . . Assessee. 

V. 

The Commissioner of Income-tax, Burma . . Referring Officer. 

Income-tax Act {XI of 1922), Secs. 22 (4), 23 (4), and 66 {Z)— Foreign 
Firm with branch in Rangoon — Rangoon brandk purchasing for foreign branch— 
Asst, under Sec. 23 (4) on noti-production of foreign branch accounts, Legality 
of — Jurisdiction to call for foreign accounts. 

The assessee, a foreign firm toith head-quarters in Pxiducottah State and 
branches at Alleppey and Jaffna, had a branch at Rangoon dohig banking and 
money-lending busines.^. On occasions the Rangoon branch purchased rice and 
consigned it to Alleppey and Jaffna branches. On failure to produce the Allcp- 
pey and Jaffna branch accounts requisitioned under Sec. 22 (4) of the Jneome-iax 
Act, an assessment ivas made under Sec. 23 (4). 

On an application under Sec. 66 (3), the High Court directed the Com- 
missioner of Income-tax to state a case on the question whether it was open to the 
Income-tax Offttcr to require the in'odnction of Alleppey and Jaffna branch 
accounts and in default of their prsoduction, to make an assessment under Sec. 

23 (4). 

(1) 2 I. T^ C. 4.58 

(3) 3 I. T. C. 225 

(6) 8 1. T. C.17 


(2) 2 1. T. C 617 
(4) 3 I- T. C. 198, 

» 
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Case [Civil AlisccIIaiieous Application No. 70 of 1928 J stated under 
Sec- 66 (3) of the liuliau Income-tax Act {XI of 1922) by the Commissioner of 
Income tax, Burma, for the opinion of the High Court. 

CASE.* 

In pursuance of the order of tiie High Court of Judicature, Rangoon, 
dated the 24th August 1928, in Civii Miscellaneous Application No. 70 of 1928, 
the following ease is stated for the decision of the High Court under the provi- 
sions of section 66 (3) of the Indian Income-tax Act, 1922. 

2. The P, N. Chettyar film which is the applicant in the present case 
has questioned the legality of an assessment made on U lor the year 1925-26, under 
the provisions of section 23 (4j of tiie Indian Income-tax Act, on several grounds. 
The order of the High Court in question directs me, however, to state and refer 
the case with reference to one of the grounds on which tlie validity is oonte-sied, 
namely, the contention that, the asscssee having made a return, the assessment 
under section 23 (4), for non-compliance with the terms of a notice issued under 
section 22 (4), is invalid. Precisely the same question has been raised iu other 
High Courts in India and, in view of coutlieting decisions, this Hon’ble Court 
has directed that the question should be stated for a ruling by it. 

The question may be set out as foUows;—“ After an assessee has made a 
return of his income under section 22 (2), can the assessment be made under 

section 23 (4) of the Act for non-compliance with the terms of a notice undei 
section 22 (4) 

Foucar, for the Assessee. 

Eggar, Government Advocate, for the Crown. 


JUDGMENT. 

This IS a reference made by the Commissioner of Income-tax in compUance 
with a mandamus issued by this Coui*t under section 66 (3) of the Indian Pieome- 
tax Act. The question referred, namely “After an assessee has made a return of 
his income under aection 22 (2), can the assessment be made under section 23 (4) 
01 the Act for non-compUauce with tha terms of a notice under section 22 (4) ? ’ ‘ 

In B. M' P, Chettyar Firm v. CoMiNimioner of Income-tax Bunna( 
we have today a^we^d this question in the affirmative and theref^e no fir* 
ther discussion of it is necessary. 

But the s^essee contends that the lef erring of this question only is not a 
sufficient complianee with the directions of this Coui-t. ^ 7 s not a 

Ciiettyar Pirm, which, it is claimed, is a 
loreign firm, ha'^g its head-quarters at Visvanathapuram in Puducottah State 
It has alw branches not in British India at Jaffna, Alleppey, Moovar and Alalaeca. 

carries on a banking and money-lending busi- 
n^, but this part of the business does not appear to be in question in life pre- 
sent controversy. This branch on occasions purchases rice in Rangoon and con- 
^gns It to the Jaffna and Alleppey branches. The Income-tax Officer served 
the assessee, under section 22 (4) of the Act, with a notice to produef the 
accounte of the Jaffna and AUeppey branches and on his failui'e to comply wUh 
that notice made the assessment under section 23 (4). ^ ^ 

® * omitted here are Identical witJi paragraphs 3 and 4 of thT^case lu the 

preceding connected case of R. M. P. Chettyar Firm printed at page aSS, ’ 

Ul 8 !• T. Ce B85. 
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EssentiaHy the assessee ’a contention is that the accounts caUed for 

stv“3,*siS 

3Ff K'"" ■ - 

tion which has actually beea referred. ^ 


The first question before us is of the construction of the order issuing 
Uie mandamus, and it must be admitted that the intention of the learned juuges 
IS not altogether clear. Un the one hand they said ’ * The Commissioner held 
that the only question for determination was whether the assessee ’s refusal to 
pioduce his booKs was a good reason for making the assessment under section 
Z'd (4). He was of opinion that the answer was so obvious as not to call forji« 
reference- In view of the fact that the firm is not resident in British India, and 
that the agent in Rangoon merely purchased rice under orders in Rangoon for 
shipment to Jaffna, the question oi wnether the Rangoon agent could be called 
upon to produce the books of the Jaffna and Alleppey brinches is perhaps not 
quite so simple as the Commissioner thought,” 


This paragraph suggests that the learned judges thought that the con- 
tention of the assessee was one that should be considered by the Court. 

On the other hand they went on to say: — “The points on wnich a refe- 
rence is desired are : — 


(1) whether the assessment has been legally made under section 23 (4), 
and (2) whether the assessee can be denied his right of appeal where lie denies 
the liability to be asisessed (a) as an unregistered hrm, (bj on the foreign income 
of his non-resident principjils, (c^ as a successor to P. K. N. C. T.”. 


They then referred to certain conflicting decisions which we have consi- 
dered in R. M, P. Chettyar Finn v. Commissioner of Income-tax, Burma^l), and 
finally said : — ‘ ‘ In view of the conflicting decisions we consider it desirable that 
the question should be settled by a ruling of this Court. We accordingly direct 
that the Commissioner of Income-tax do state and refer the case with reference 
to the question whether the assessment has been legally made under section 
23 (4). We do not consider that the other points which we are asked to have 
referred call for an independent Reference. ' 


Now the conflict between the decisions mentioned was on the question whe- 
ther a notice under section 22 (4) of the Act can be issued after the assessee haS 
made a return of his income— that is, on the question which the Commissioner 
has now referred- The form of the final order therefore rather suggests that the 
learned judges intended that only that question should be referred. 


But reading their judgment as a whole we think that the question whether 
the Incomlt^ 0^ had tSTpower by a notice under section 22 (4) to req^e 
the production of the books of branches not m Bnti^ India of a firm 
itself a foreign firm is in fact included in the question of the leg^ly of the 
assesmnent If the officer had not that power, then it would seem that faUme 
to comply with an illegal notice cannot be treated as a default rendering the 

assessee liable to assessment under section 23 (4). 


We think also that this is a question of law of very consideraWe importoce 
and that it should be decided. We note that the case of Dun% Chand v. The 
Commissioner of Jncovie-tax{2), has some bearing on this question. 

We therefore answer the question referred in the affirmative, for the 
reasons given in R. M. P. Cheifyar Firm v. Commissioner of ln.conie-tax, 

Burma, {!). 


(1) 3 I. T. C. 836, 


(8) 3 1. T. C. 62 
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We direct further that the Commissioner of Income-tax do state the case 
and refer to this Court the further question whether, in the circumstances of this 
case, it was open to the Income-tax Officer to require the production of the books 
of the Jaffna and Aileppey branches of the assessee; and, if not, whether the 
failure to comply with such a requisition is a default within the meaning of 
section 23 (4) of the Act and renders the assessee liable to assessment under that 
sub-section. Costs reserved. 


(277) IN THE HIGH COURT OF JUDICATURE AT LAHORE. 

Before Mr. Justice Zafar Ali and Mr. Justice Addison. 

[7th January, 1929] 


Messrs- Kalu Mai — Shori Mai 


Aseessees.^ 


V. 


The Commissioner of Income-tax, Punjab and N. W. 
Frontier Province 


Referring Offker. 


In^me-tax Act {XI of 1922), Secs. 25 (3) & 26~~Partition of Hindu joint 
famUy^l^amUy business allotted to one member—Business subsequently earned 
on under old name — Business, if discontinued — Assessment as successor. 

On a partition of a Hindu joint family, the assessee got ifis family 6ust- 
ncss as his share, the oifher co-parceners, the assessee ’s sons, relinquishing their 
rights therein and starting separate businesses of their own. The assessee conti- 
nued to on the himness under the old name and style, retaining the account 
books unth tike right of realising the business outstandings. 

discontinuance of the 

rS of"??! ^^^ome-tax Act and that as a 

26 ^ ^^coeeded to the family business within the 

Case (Referred Case No. 40 of 1927), stated under Sec. 66 (3) of the 

Sfand N •*'" Commissioner of Income-tL, P^! 

jab and N. W. Frontier Province for the opinion of the High Court- ^ 

CASE. 

a case as to wha t is the legal effect of the disruption of the family. 

• A t. R. (1920) Lah. 461 (8). “ 
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2. It is common ground that the ease is governed either by section 25 - a ■ 
01 by section -6; and it is not disputed by the department that if the partitmn 
resulted in the diseontinuance of the business, section 25 (3) applies - nor bv the 
petitioner that if section 26 applies, the assessment was correctly made 'Jlie 
question, theretore, resolves itself into whether or not the business was dLscont^ 


3. To deterniiiie this, we must look to the conditions of the partition. 
Ihc^e die stated in two deeds of relinquishment executed by the petitioner's sons 
on the IJth April J9„J, the date of the partition. Copies of the deeds are 
attached and marked Cxhibit A* and Exhibit B*. In Exhibit A whicli is 
executed by the petitioner and foui- of his six sons it is stated that the four 
sons liave been, or would be given (a) certain immoveable property, (b) dyes 
to the value of two laklis, ami (c) two lakhs of rupees in cash, in return for 
which It IS agreed that they and their heirs “have and shall have no rio-ht. 
upon the firm known and styled as Kaloo Mai Bliori Mai and Co., and otluT 
firms including or excluding our names, and furnitui-e, debts and credits of tJ.e 
films.’’ It is fui-tlier stated that the account books belong to h. Nathoo Mai, 
that the sons have no right to remove them and that they “have no connections 
with the amounts’’ entered in them, and finally, that the deed of reiinquishn.cDt 
gives up, “all the concerns in favour of L. Nathoo Mai”. Exhibit B was exe- 
euted by L. Nathoo Mai and the two remaining sons. The consideration is the 
same as before varying only in amount, and the terms of relinquishment ai’c vir- 
tually identical. The only passage that need be quoted is the undertaking given 
by tiie sons that “whatever business we shall do from to-day we shall do that, 
separately under oui- own name. ' ’ 


« 

4. These deeds need only be considered so far as they concern the busi- 
ness of Kaloo U-d\ Sbori Ual and Co., and as it was no part of this business to 
deal in immovahle property, the partition of the latter does not affect the issue. 
The whole business, a very extensive one, was handed over to L. Nathoo Mai, 
subject to certain payments in cash and in kind, which, however, had not to bo 
completed for 21 montlis. These payments did not involve the closure of any 
branch, nor did they affect the goodwill of the business which passed to the peti- 
tioner. The business, therefore, remained intact and the only change made by the 
partition was to transfer it from the petitioner’s family to the petitioner himself. 
In my opinion, therefore, tliere was no discontinuance, but only a succession to 
ownership on the part of L. Nathoo Mai. This view is supported by the case of 
the Commissioner of Income-tax v. M. H. Sanjanu aiid Co., Ltd {}), in which the 
learned Chief Judge of the High Court, Bombay remarked tliat “it makes no 
diffeience if there is any change in the person who carries on the busine.ss as 
Jong as the business is continued.” The following English cases may also be 
quoted: — (a) Rkyope Coal Co. v. Foyer{2), in which it was held that the con- 
version of a private partnership into a Company with limited liability created a 
‘succession’, (b) Bartlett v. Commissioner of Land Revenue{Z), in which it 
w as held that where a business is sold by an individual to a Company, there is 
no discontinuance, but a succession, and (c) Thonson and Balfour v. Ze 
RageiA), in which the Lord President remarked:— “I think the word “succes- 
sion ’ ’ does cover any case of the transfer of one trader to another of the ijight to 
that benefit which arises from connection and reputation.” My view thei’cfore 
is that the case is governed by section "26 of the Act and not by section 25 

and that the assessment was correctly made. 

» 

• Not printed. 

( 1 ) 2 I.T C. 110. ^ Tax Cas 343. 

( 3 ) 7 Tax Cas. 229 ; (19U) 8 KB. 686. (4) 8 Tax Cas. 041. 
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A copy of this draft reference, ■which was prepared by my predecessor, 
was sent to tlie petitioner in accordance with Rule 11 of the R^es framed by the 
High Court of Judicature at Lahore regarding the procedure to be adopted for 
hearing of references under section 66 of the Income-tax Act, 1922 with the 
enquiry whether he had any additions or amendments to suggest. The peti- 
tioner’s counsel has proposed a verbal addition in para 1 of the draft which, 
lias been incorporated in the reference. He further asks that copies of the 
following should be attached to the reference: — L. Asa Nand, Income-tax 
Officer, Amritsar’s order, dated the lOth January 1925, and of Mr. Pearcs, 
Assistant Commissioner of Income-tax, Eastern Division, dated the 8th April 
1825 and of Mr- Mitchell, Commissioner of Income-tax, dated the 22nd May 
1925. The copies asked for are accordingly attached. 

Bevan Petman, for the Assessee. 

Jagan Nath Aggarwal, for the Crown. 


JUDGMENT. 


This is a reference made by the learned Commissioner of Income-tax iii 
compliance with the order passed by a Division Bench of the High Court under 
clause (3) of section 66 of the Income-tax Act of 1922. The facts are briefly 
as below : — 


The assessee Lala Nathu Mai and his six sons constituted a joint Hindu 
family and they carried on a business in dyes at Amritsar and some other 7 )lace 8 
under the name and style of Kalu-Mal-Shori Mai and Company. It was stated 
that the sons separated from the father on the 19th of April. 1923, and started 
their own separate business in partnership with three outsiders, leaving .Nathu 
MM, the sole proprietor of the old business to be carried on under the old name 
and style. All the account books of the former business remained with Lala 
Nathu Mai and he retained also to himself the right of realising the outstandings 

business. Lala Nathu Mai contended that in consequence of the 
disruption of the family and the partition of the family property the old busi- 
ness was discontinued within the purview of section 25 (3) of the Income-tax Act 
but the Income-tax authorities came to the conclusion that the result of the 
change m the constitution of the family firm was that Lala Nathu Mai suc- 
ceeded to the family business. 


As observed by the learned Commissioner it is common ground that if tKo 

asse^ee ® is well-founded, the case is governed by section 25 (3i But 

on the other hand, if the view taken by the Income-tax authorities is^ correct 
the case falls under section 26. ■ eoireci, 

^ It appears that the Subordinate Income-tax Officers expressed eoiifl;e*iTi<» 

respect of the nature of the change in the old 

separation of the sons from the father, but those 
pinions cannot be taken into consideration in deciding the issue which is before 

soL ll imports dyes as before and sells the sam^ to his 

Further, it is stated that the sons on partition 
got cash, stocks of dyes and other property from the father Thpco i 
go to show that on the^disruption^^e the“r cTa^d 

nf busme^. On the other hand, the facts that all the accouS' books 

remained with him, that he continued to carry on the business nn'dpi* 
the old names and style, and that he retained to himself the rieht nf tooUc.* 

l^rXt ? continued the old h^.^eS Thf 

i^ption of a family is to be determined according ’ to fte 
facts of each case. The assessee s contention that the family firm cea^®to 
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because the family disrupted, is untenable because the busine* of a famU r 

ThriiTr°to;ir:„r^ thr&oisrer. 


(278) IN THE HIGH COURT OF JUDICATURE AT LAHORE. 

Before Mr. Justice Z0ar AH and Mr. Justice Addison. 

(16th January, 1929) 

Nawab Muhammad Akbar Khan . . Assessee. 

V* 

The Commissioner of Income-tax, Punjab and N. W 
Frontier Province. . . Referring Officer. 

Income-tax Act {XI of 1922), Sec. 9 (2) — House in local Notified area — 
Annual value, ^neaning of — If includes house^tax realised from tenant. 

The expression ‘annual value' m Sec. 9 (2) of the Income-tax Act includes 
the house-tax payable to the local Notified Areg Committee realised by the larxU 
lord from the tenant. 

Case (Referred Case No. 39 of 1927) stated under Sec. 66 (2) of the 
Indian Income-tax Act (XI of 1922) by the Commissionep of Income-tax, 
Punjab, and N. \V. Frontier Province for the opinion of the High Court. 

CASE. 

In an application dated the 6th April 1927, I was asked by the petitioner, 
who owns extensive house property in Hoti Mardan (N- W. F. Province), to 
refer a number of questions to the High Court under section 66 (2) of the 
Income-tax Act. By my two orders dated the 21st June and the 18th July, I 
declined to refer all the questions except two. One of the latter has since been 
conceded. The other is the subject of the present reference and, in agreement 
with the petitioner’s counsel, is framed thus: — Does the expression “annual 
value” as defined in section 9 (2) of the Income-tax Act (XI of 1922) include 
house-tax, when the latter is payable to the local Notified Area Committee, but 
is realised from the tenant? 

2. In letting his property, it is the petitioner’s practice to arrange with 
his tenants that they should pay him so much on account of rent and so much 
more on account of house-tax and scavengers’ tax, which are payable to the 
local Notified Area Committee. The petitioner contends that, in determining tae 
annual value of his property for income-tax purposes, both taxes should be 
excluded from consideration. 

3. It is common ground that the ease is governed by the copstmciioii 
to be placed upon the definition of ‘annual value’ given in section 9 (2) of the 
Income-tax Act. This definition nibs as follows; — “For the purposes of this 
section the expression “Annual value” shall be deemed to mean the .sum for 
which the property might reasonably be expected to let from year to year”. It is 
also common ground that the house-fax is payable by the owner and the scavengers* 
tax by the tenant. I have conceded the claim that the latter should not be 
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ooofiidered in determining ‘annual value’, for, thougli it is paid to the owner,- 
fliig ia done by special arrangement and it is clearly paid to him in a fiduciary 
capacity for pa 3 Tnent to the Committee on the tenant ’s behalf, and as such it is 
no part of ‘the sum for which the property might reasonably be expected ta 

let^' 

4. The position in regard to the house-tax is different. In this the 
liability for payment to the Committee rests upon the owner and the tenant is in 
no way concerned. Any payment received by the owner is, therefore, as much 
received by him as the amount received on account of what he calls “rent*^. 
Counsel admitted that, so far as the tenant was concerned, ‘the sum for which 
the property might reasonably be expected to let’ included the sum payable by 
him to the owner on account of taxes, but contended that, so far as the owner 
was concerned, it included only the ^m receivable as ‘rent’- In this view I 
cannot agree, for the expression ‘annual value’ as defined in the Act connotes 
a notion^ value to be determined by ‘the sum for which the property mighty 
reasonably be expected to let from year to year’ ; and in my opinion the nlain 
meaning of these words is that it is to be determined by the gross sum that an 
owner is likely to receive from year to year for the temporary use of Ms pro- 
perty by a tenant. Not the whole of this sum is assessable, for sub-section (1) 
of section 9 allows certain deductions; but only these deductions are admissible, 
and as a house-tax payable to a local body is a^dmittedly not one of them, it 
cannot, I submit, be excluded from the calculation of ‘annual value*. I would, 
therefore, answer the question in the affirmative. 

Badri Das, for the Assessee. 

Jagan Nath Aggarwal, for the Crown. 

JUDGMENT. 

The view taken by the Commissioner of Income-tax is in our opinion 
correct. Annual value of a house is the sum for which the property might 
reasonably be expected to let from year to year. Her© the tenants are paying 
what has been assessed as the annual value, and that is the sum for which the 
property might reasonably be expected to let from year to year. We would, 
therefore, answer the question referred in the affirmative. We make no order 
as to costs. 


(279) IN THK HIGH COURT OF JUDICATURE AT tAHORE. 

Before Mr. Justice Zafar Ali and Mr. Justice Addison. 


(16th January, 1929). 

Rai Sahib Lala Jinda Ram 

V- 

The Commissioner of Income-tax, Punjab and N. W 
li^ntier Province. 


Assesses 


Income-^ Act (XI of 1922), Sec. 2 (4)-7nv£stinenr of money xn com 
pony shares—Bustness, if conshiutedr—^s jitdicaia, applxcahHit^. of, 

of money from time to time in shares of vamus companies is 
not business wttMn the purmew of fhe Income^ax Act on^o 

111 ■' » 4 4 
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St “ OSicer fro,n UUing other^e 

ta. AcMxltf “STort’n otef ,o1itct"?h V" ®®- 

P^ab, & N. W. Frontier Prorinoe to state a STSfopSot otZS^ 

J . L. Kapur, for the Assessee. 

Jagan Nath Aggarwal, for the Crown. 

judgment. 

The fact of investing money from time to time in the shares of various 
companies business within the puiwiew of the Income-tax Act, and if it 

w^ held to be busmey by an Income-tax Officer once, he or his successor in 
Office, IS not estopped from holding otherwise next year. 

No question of law ari»s in this case and we dismiss this application 
We make no order as to costs. 


(280) IN THE COURT OF THE JUDICIAL COSOnSSIONER, NAGPUR. 

Before Mr. Findlayj, Judicial Commissioner and Air. Staples 

Additional Judicial Commissioner. 

[17th January, 1929.] 

Dr. Sir H. S. Gour, Bar-at-Law . . Assessee- 

V. 

The Commissioner of Income-tax, Central Provinces and 

Berar. . . Referring Officer. 

Income-tax Act (XI of 1922), Sec. 4 (3) (fit ) — Money received by law- 
yer by sale of legal treatise — If casual income — Unclosed accounts — Sale of books 
during period of years — Profits therefrom, if assessable as income of account year. 

The assessee, a practising lawyer and author of well-known legal treatises, 
received in the account year 1925-26 a sum of Rs. 11,150 for outright sale of the 
3rd edition of his treatise on Penal Law of India. On an assessment for the year 
1926-27 of this 5um as well as a sum of Rs. 17,600 being the estimated income from 
the assessee*s book Hindu Code from the time of its publication in January 1923 
to 31xf Mardk 1926, the assessee contended that the former was casual income not 
assessable and that the latter was assessable only to the extent of Rs. 2,800, being 
the estimated income from that book during the previous year 1925-26. 

HELD, (1) that the income from the sale of the Penal Law of India was 
neiiSher a capital receipt, nor casual income exempt from assessment under 
Sec. 4 (3) (im) of the Income-tax Act, 

(2) that the assessment of lump profits made in several preyio^is years 
in an unclosed account was not legal and that the sum of Rs. 2,800 being the esti- 
mated income during the previous year alone was assessable- 

Case [Misc. Judicial Case No. 34 of 1927] stated tinder Sec. 66 (2) of the 
Indian Income-tax Act (XI of 1922) by the Commissioner of Income-tax, Central 
Provinces and Berar for the opinion of the Court, 
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CASE. 

Under section 66 (2) of tlie Indian Income-tax Act, 1922, I have the 
honour to refer the following two points of law arising out of the case of Dr. Sir 
Harisingh Gour, Kt., M.L.A., Bar-at-Law, Nagpur, for the decision of the Hon ble 

Judges of the High Court : — 

(1) Is the sum of Rs. 11,150 received by the assessee on the outright 

sale of the third edition of hia work on the Penal Law of India such 
income as is liable to income-tax t 

(2) Whether the Income-tax Officer was right in including in his estimate 

of the assessee 's income for the financial year 1925-26 as a basis tor 
his assessment of his income of the year 1926-27, the sum of 
Rs. 17,600 which is his estimated income for the assessee ’s work on 
Hindu Code from the time of its publication in January 1923 To 
the 31st March 1926, i.e., for the aggregate period of years or 
only Rs. 2,800 being his estimate of the income from that book for 
the “previous year ’ i.e., the financial year 1925-26? 


2. Dr. Sir Harisingh Gour s account year ends with March. For assess- 
ment dm*ing the year 1926-27 he returned his income of the previous year, i.e., 
for the year ending in March 1926 at Rs. 36,303. The Income-tax Officer, among 
other items, added the following to his professional income as they were omitted 
in the return: — 

(i) Rs. 15,000 out of the fees^of Rs. 45,000 received from V. M. Abdur 

Rahman of Rangoon. 

(ii) Rs- 2,000 out of the fees of Rs. 5,000 received from MohansingU of 

Amritsar. ^ 

(iii) Rs. 4,750 out of the fees of Rs. 6,750 received from Jamal Brothers 

of Rangoon. 

(iv) Rs. 20,000 for general omissions. 


The Income-tax Officer found that Dr. Sir Harisingh Gour had not sho^vn any 
income from his law publications or University examination fees and had to ques- 
tion him on the subject. Dr. Sir Harisingh Gour said that he received from 
Messrs. Butterworth & Co., for the outright sale of his Penal Code Rs 11 150 
about September-Oetober 1925. He claimed that this was not a taxable income. 
He also admitted that Messrs. Butterworth had published hia Hindu Code and 
were selling it on his account charging 33 per cent- commission. He admitted 
gat of the 2,500 copies published, only 600 were left and the rest had been sold 
He produced no accounts saying he had no accounts of the cost of publication' 
He wi^ed profits to be calculated at only Rs. 4 per copy on the sales of 60 to 
70 copies per quarter. Even then he urged that this income was a “casual *'ain’' 
^erefore not taable. As no accounts were produced and as accounts'* ^v ere 
not stated ^ have been adjusted year by year and no income from this source 
was ever returned in the past, the Income-tax Officer treated these as “runi^c 
accosts and for reasons given m paragraph 7 of his assessment order dated Se 
1st December 1926, calculated the income to be Rs. 17,600 i e at Rs 10 nor 
copy on 1760 copies sold. ' ’ ’ ^ 

3. I now proceed to give my opinion on the points in question 

Harisingh Gour claims that income derived from “The 

® ““'i “ «nder section 4 (3? 

(vu) of the Income-tax Act. Casual or non-recurring recpinta ara . j ^ 

sub-^ion quoted only if they do not arise from business or from the exerci^ 
of a profession or vocation. Sir Harisingh Gour is a lawyer. 
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less than three law boolcs called “The Penal Code", “The Hindu Code’ and 
The Law of Transfer in British India". He lias thus made writing of law 
bool^ his vocation and income arising from that vocation is not exempt irres- 
pective of whether it is of a casual or a non-recurring nature, which I do not think 
these receipts can be said to be. Nor do they appear to me to be “ capital receipts ’ 
Point (2) : — It was not the intention of the Income-tax Officer to assess 
3’/4 years’ income at one time. The assessee has not proved cither what income 
he received from the source in question or w'hen he received it. 
Had he done so, the Income-tax O^icer w'ould have included the 
income of the previous year in the assessment under consideration and taken 
action under section 34 of the Act in respect of income that escaped assessment 
in the penultimate year, as lie actually did as regards certain other items. B’rom 
the statement made by Dr. yir llarisingh Gour on the 26th November 1926, on 
.this point, the Income-tax Officer understood (and I venture to say, correctly; 
he had good grounds for doing so), that the accounts of Dr. Sir Harisingh Gour 
with Messrs. Butterworth & Co., were not settled. He had stated: “I have no 
account of the cost of publication * • • * ” It is true that in 

June 1927 in connection with his' application under section -33 of the Income-tax 
Act, in this very case, he gave somewhat detailed accounts of expenses and income 
from this work but he was not entitled to let in aLthat stage evidence that he 
showed and should have produced before the Income-tax Officer. All that the 
Income-tax Officer knew was that approximately a certain number of boons had 
been sold by the end of the previous year. Since no income on this account had 
been returned in earlier years and since there w'as no evidence that any of it had 
accrued or arisen in earlier years he was justified, I submit, in treating it as 
income of the previous year. I, therefore, submit that this question also should 
be answered in the affirmative. 

W. R. Puranick and A. !>• Mande, for the Assessee. 

D. N. Choudkari, for the Crown. 


JUDGMENT. 

1. The present is a reference made by the Commissioner of Income-tax, 
Central Provinces and Berar, with reference to two points arising out of the 
assessment of Dr. Sir Harisingh Gour, Bar-at-Law, to income-tax witli regard 
to his income during the year 1926-27. The first point i-efecred to tis is whether a 
sum of Rs. 11,150 received by the assessee for the outright sale of the third edition 
of his treatise on the Penal Law of India is liable to income-tax or not. Before the 
income-tax Commissioner the case of the assessee was that the said amount was 
either a capital receipt or a casual gain, in neither case liable to income-tax. No 
attempt was made in this Court to support the position that the amount in ques- 
tion could be considered as a capital receipt, but it was urged that the amount in 
question fell under the category enunciated in section 4, sub-section (3) (vii) of 
the Income-tax Act. In order to obtain exemption as casual profits, two conditions 
Lave to be fulfilled: — (i) the profits in question must not be the proceeds of a 
profession, vocation or occupation, or arise from business: and (ii) they must 
not be annual. We have been referred to the fact that, at page 91 of the Income- 
tax Manual, express mention is made of the fact that profits derived by an 
author from his book are taxable. This is, however, after all, only an executive 
instruction and would not necessarily be binding on this Court- No valid argu- 
ment has, however, been put forward in favour of the view that the pronte in 
question can fall under tJie heading of casual receipts. A pecimarly direct 
connection arises in the case of the assessee between his legal qualifications com- 
bined with the exercise of his profession as a lawyer and his authorship of a legal 
book like the Penal Law of India. It seem^^ to us that the writing of .such a book 
is intiniately connected with the exercise of his profession. In the case or the 
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assessee he has written at least two other well-known legal treatises and it wo'Md 
appear that his authorship in this conuectiou is a direct source of gam to turn. 
Had the assessee, for example, been a grocer and written a novel dealing wiih 
scenes and subjects far removed from and having no connection with, the exer- 
cise of his trade, we could imagine that some difficulty might arise in deciding 
whether profits made from such i novel were casual or not, unless there was 
definite proof that annual profits wore made therefrom over a term of years, in 
tlie present instance, no such difficulty arises and the connection between the 
assessee ’s profession and his authorship is peculiarly close and direct Instead ot 
receiving profits over a term of years from the book in question, he has chosen 
the course of making an outright sale of the edition in question. In these cir- 
cumstances, we are wholly unable to find that the profits in question are exempt 
from taxation under section 4 (3) (vii) of the Inoome-tax Act and we answer 
the first question referred to us in the affirmative. 

2. The second question reads as follows: — "Whether the Income-tax Offi- 
cer was right in including in his estimate of the assessee s income for the finan- 
cial year 1925-26 as a basis for Ids assessment of his income of the year 1926-27, 
the sum of Rs. 17,600 which is his estimated income for the assessee ’s work on 
Hindu Code from the time of its publication in January 1923 to the 31st March 
1926, i.e., for the aggregate period of 3V4 years or only Rs. 2,800 being his esti- 
mate of the iiicimic from that book for the ‘previous year’, i.e., the financial year 
1925-26 ”9 The statement of the case by the Income-tax Commissioner on point 
' 2 shows the method in which an amount of Rs. 1,7600 has been taken as the assess- 
ment with reference to the Hindu Code. The Income-tax Officer held that, from 
1923 upto the end of October 1926, 1760 copies of the book had been sold and he 
assessed the profits thereon at Rs. 10 per copy. Even if we assume that the 
assessee had failed in previous years to reveal his profits, if any, or had sup- 
pressed them, we know of no authority for the method in which the income-tax 
authorities have assessed the lump profits made in several previous years. The 
said method of assessment goes directly in contravention of section 3 of the 
Income-tax Act. 


3. In this Court au attempt was made to urge that what had been done 
was to assess the profits on a continuous and now finally closed account. In this 
connection it has been pointed out that the assessee stated that the 
edition in question was now out of date, but, even so, that docs 
not imply that the remaining copies are unsaleable. They would 
probably command at least a reduced price and we are wholly 
unable to agree that here we are dealing with a continuous and now finally closed 
accomit. The contention, indeed, taken up on behalf of the Income-tax Com- 
missioner in this Court to the effect that this is now a finally closed account is 
diametrically opposed to the position taken up by the Income-tax Officer in 
his order of 1-12-1926, in which hte explicitly treated the account as a continuous 
but unclosed account. The principles laid down in Commissioner of Income-tax 
V. Bans^l Abirchand{l), therefore, apply proprio vigore to the present Ques- 
tion and we are of opinion that the Income-tax Officer was only at liberty to 
assess the profits made from the Hindu Code in the year 1926-26; he had the 
choice, moreover, of treating the account as a continuous and unclosed one, in 
which event the total profits could be assessed to income-tax when the account 
was clo^d. If the income-tax authorities had reason to suppose that the 
a^essee had failed to reveal profits made in any previous year, they had avail- 
able the remedy laid down in section 34 of the Income-tax Act. We are wholly 
unable however to understand on what legal ground the Income-tax Officer 

ftoommf the asramed income spread over v, term of years in an unclosed 

account in the way he did. As we have pointed out, he had two other remedies 

aiai.T. c. 67. ' 
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available, but failed to make use of either. On the second point referred to us, 
therefore, we hold that the Income-tax Officer was wrong in making the assess- 
ment in the way he did and that he was only entitled to assess income-tax on a 
sum of Rs. 2,800 being the assessee ’s estimated income from the book in question 
during the year 1925-26. 

4. As either party has partially succeeded and failed in this reference, we 
make no order as to costs. 


(281) IN THE COURT OP THE JUDICIAL COMMISSIONER, NAGPUR. 

Before Mr. Findlay, Judicial Commissioner and Mr. Staples 

Additional J udicial Commissioner. 

[17th Januarj', 1929.] 

Dr. Sir H. S. Gour, Bar-at-Law . . Aisesscc* 

V. 

Tho Commissioner of Income-tax, Central Provinces and 

Berar. . . Referring Officer. 

Income-tax Act {XI of 1922), Secs. 12 ct- 23 — University Examiner's fees, 
assessdbility of — Omission of large amounts in assessee's return — Addition of 
lump sum hy Income-tax Officer in estvnating income — Legality. 

Fees received hy a lawyer as University Examiner^s Fees are “income 
from other sources** assessable under Sec. 12 of the Income-tax Act. 


Where the assessee was found to have omitted to include in his return 
large amounts and the Income-tax Officer in estimating the income added a sum 
of Rs. 20,000 as for general omissions. 


HELD that there being sufficient matter on record to justify the Income- 
tax authorities in treating the assessee’s return as unreliable, the discretion exer- 
ched bithe Income-tax Officer in estimating the income was not unreasonable, 

much less an illegal one. 

fMisc Judicial Case No. 35 of 1928), stated under Sec. 66 (2) of 
the Ind^L. Ineome.t«x Act (XI of 1922) the Commissioner of Income-tax, 
Central Provinces and Berar for the opinion of the Court- 


CASE. 

D,. H.,. =>.«■■ 

the assessee) under section 22 (2) of the Income- 
income for assessment in . 


2. Interest 
4, House properly 

6. Piofession 

7. Dividends 


• • • 


• • * 


4 « • 


a • • 


Tot^l 


« t • 


Income. 
2, .525 
1.2U 
23,98.5 
13,187 

50,911 


Tax paid at source 
236-11 


not shown. 
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The grosJi income from profession was stated to be Rs. 39,025; but only 
net income was shown as an expenditure of Rs. 5,040 was claimed out of it, as : — 


Rs. 

Books purchased . , 1,200 

Maintenance of a motor car at Rs. 150 per mensem , . 1,800 

Salary of a munshi, a clerk and typist at Rs. 105 
per mensem . . 1,200 

Office rent at Rs. 50 per mensem . . 600 

One Chaprasi at Rs. 15 per mensem . . 180 


5,040 

Lists of clients from whom fees (Rs. 39,025) were realised and of companies 
from whom dividends (Rs. 13,187) were received, were also filed. 

2. On comparing these lists with the information collected departmcntally,* 
the Income-tax (Officer found thht at least the following main items had boon 
omitted from them: — 


(i) Rs. 1,450 fees received from R. B. D. Laxminarayan in a Miscella- 
neous case (Election petition). 

(ii) Rs. 100 interest received on Madras Municipal debentures. 

(iii) Rs. 10,128-2-0 (net) received as dividends from the Tata Iron 
& Steel Co., Ltd. 

(iv) Rs. 750 dividends from Zehriah Coal Co. 


The Income-tax Officer further found that the assessee had not accounted fur 
Rs. 156-8-0 received by him as examination fees from the Patna University, nor 
made any mention of the income he made on his editions of the Hindu Code ajid 
the Indian Penal Law. He therefore did not accept the return: but issued a 
notice under section 23 (2) of the Income-tax Aet. 


3. The assessee finally admitted the receipt of items (ii), (iii) and (iv' 

(*)• He also admitted the receipt of 
Rs. 156-8-() as examination fees but said it was not taxable. He further slatixi 
that he sold only 10 or 12 copies of the Hindu Code worth Rs- 300 and in all 
made a net income of Rs. 19,000 on Penal Law of which a portion was collected 

troublesome to file list of books purchased for 
which he claimed a deduction of Rs. 1,200 from his professional income. 

wnnti, i' Income-tax Officer had letters from the publishers (Messrs Butter- 
worth & Co.), to show that the assessee was paid 3,075-11-0 as his share l i e 

Tneome wal cMeu^^^^^^ ^ were produced by the assessee tlie net 

liicujue calculated at Ks. 10 per copy Jike last vpar r 

Messrs^^ Butterworth & Co., for Rs. 25,000- Of this Rs 11 150 

net S The aie^ee a 

difi Thnc ^ promised to produce his accounts, which he never 

P^ression ... 37, 6. 

1,450 Unaccounted part of the fee from R B 
D. Laxminarayan. 

166/8 University fee 
1,560 Hindu Code 
13,850 Penal Law 
^0,C00 General omissions 

74,381/8 
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House property 1,464 and not 1,214, returned by assessee. 
Interest on 
securities 2,625 
InteresJ from 
Bansilal 400 

Dividends gross 26,557/15 


1,05,428 


5. Against this assessment, an appeal was filed before the Assistant Com- 
missioner on five grounds, viz. : — 

(i) The Income-tax Officer erred in treating the income earned by the 
assessee by editing books and University remuneration as assessable 
income under the law. 


(ii) The Income-tax Officer erred in holding that the assessee made 
more income than that stated by him from the books edited by 
him. 

(iii) The Income-tax Officer ought to have accepted the income from 
profession as stated by the assessee. 

(iv) The Income-tax Officer erred in disallowing the several itenM of 
expenditure claimed by the assessee as deductions from professional 
income. 


(v) The Income-tax Officer ou^t to have held that the income as re- 
turned by the assessee was proper and that he was not assessable 
for more than the same* 

The Assistant Commissioner, (vide his order, daled the 30th Ap^ 
enclosed— Ex. B.*) reduced the taxed income by Rs. 1,130 (i.e., allowed Rs. 180 
as peon’s pay and Rs. 950 in th'e fee from R. B. D. Laxminaraya^olding that 
Rs. 750 admitted by the assessee be taken as receipt and not Rs. 1,700). 


6. The assessee has now put in an application ^py enclosed— Ex. C*) 
requesting that the following points be referred to the High Court : 

(1) Whether income from books and the Univerdty can be classed as 
‘‘Professional’ income within the meaning of law. 


(2) Whether the Income-tax Officer was justed in adding the STim of 
Rs. 20,000 to the petitioner ’s income for the purpose of assessmen 

whPther the Income-tax Officer was justified in assessing ^e pcti- 
the SwLritems:-(i) Assessing the rent of the lionse 

at Rs. 2 400 per annum when it was assessed by the Municipanty at 

^ USOT^rannum. (iij Disallowing the cost of a motor car and of 

rte rSl tff books, dii) Disallowing the cost of preparing the 
MSS of law books for the press. 


And generally in not making allowaneea and deduetions elaimed by your 
petitioner. 

7. I have to report on each of -these points as follows . 

■ Point (1)’. It io not d^ed by t^e ^ ^ 


Kot prioted. 
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India, The Indi^ Penal Law and The Hindu Code. He has not -only written 
these books onee, but has been bringing them upto ^te also. It is ^so not denied, 
that he has been appointed an Examiner in Law by many of the Indian Univer- 
sities. By writing books therefore the assessee had been exercising the vocation 
of an author. Similarly it may be said that the fees which he gets from the 
Universities are derived from his vocation of an Examiner* The plS^e ‘ ‘ Profes- 
sional earnings** is not defined in the Act. Under section 11, it is only said : 
“The tax shall be payable by an assessee under the head ‘Professional earnings’ 
in respect of the profits or gains of any profession or vocation followed by him, ” 
and the income taxed under this section is shown under side-head 5 of the assess- 
ment form I.T. 15. Therefore though the income in brief is shown as income 
derived from ‘ ‘ Profession * it includes all kinds of income that are contemplated 
under section 11 of the Indian Income-tax Act. The income from editing boohs, 
i.e., the income of an author, is taxable, vide Income-tax Manual, page 91 and 
also Law of Income-tax by Sundaram, page 307. 


On the 22nd June 1928, the assessee sent a further note explaining as to 
what he really meant by questions raised in points (1) and (3). A copy of- 
this application is also enclosed (Ex. D.*), In this letter the assessee seems to 
contend that the incomes derived from books and the University examinations are 
casual incomes and therefore not taxable. As regards this I would refer to the, 
provisions made under section 4 (3) (vii) under w^ch only casual incomes ore 
exempt from taxation. This sub-section says that the Act shall not apply to the 
following classes of incomes, i.e., “Any receipts not being receipts arising from- 
business or the exercise of a profession, vocation or occupation, which .ore of a 
casual and non-recurring nature and are not by way of addition to the reinune- 
ration of an employee.** Now as stated in the last year’s reference case also, it 
IS a fact that the asse^ is a lawyer. He has made writing of law books his voca- 
tion income arising from it is not exempt irrespective of whether it is of a 
ca^l or non-recurring nature, which I do not think these receipts can be said 
to be. Nor do they appear to me to be capital receipts as the assessee last yew 
contended. My opimon, therefore, is that the income from books and the Univer- 
fflti^ m Mrr^ly classified as professional income and is not exempt. Even if it 

“Professional earnings”, then too it eannot escape assess- 
IS exempt from taxation unless specifically provided for 

does not faU under any of the first five heads men- 
tioned m section 6, falls under head “(vi) Other Sources”, and is taxable 

t™ ^S“t made. mis-elassification of incomes does not-dtiate 


to To mderstand this que^on fully it would not be out of place 

OlAKO rCx6r611C0 to tll6 dS68Sni61ltS on BSS68SQ6 in tlkA ii, . 

miKie in 1918-19 was not eorreet and then the asnnaee uadett^^ 

* Not printed. 

111^5 
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® Oimsaons that were detected. There may be others that 
iMy not have <*ome to light. The explanation of the particularly daorant 

th®'- ^"^’^80-15-0 under dividends (which if undetected would S 

the assessee would have evaded paying super-tax on that amount) can 
only be d^cnbed as absurd. It is difficult to believe that the assessee— whose 

profession however your Lordships are better able to appraise 
seriously believed thht he was justified in setting off what li?e^1s 
in respec. of the capital alleged to have been lost in the shares of vhe 
Agricultural Implements Co., Ltd., in 1925 against this item of receipt. Tlie 
Act do^ not admit of the principle of setting off taxable income against losses 
or capital. The assessee must also know perfectly well that even if he had 
incurred a loss in 1925 he could not set it off against his income of 1926-27 If 
the a^essee honestly claimed any deduction from Ms actual income, it was his 
duty imposed by rule having the force of law (Note 5 (b) in the form of Return— 
Rule 19) to set out his poss income and the deductions claimed in his retain, 
not to make a surreptitious deduction in this underhand manner. I am eon- 
brained to say thb ii^ view of the assessee ’s past conduct and of his beha^^ou^ 
in regard to this item alone, the Income-tax Officer would have been fully 
jus^fied in imposing a penalty under section 28 (1) for deliberate concealment 
of income, or in moving thie Assistant Commissioner to sanction his prosecution. 
The assessee never produces his accounts. He contends he keeps none. He 
alleges that even his deposits he has removed from British India to Ceylon. He 
does not produce the pass books of the Ceylon banks to enable us to sec if any 
interest has been received in India. In fact the Department is kept in the dark 
30 far as assessee accounts are concerned. Looking to all these facts ard having 
regard to the assessee ’s past history thfe Income-tax Officer added R?. 20.000 
'.'or general omissions observing: “The large omissions enumerated above, part 2 
tabular form, compel the inference that the assessee more probably than not iiad 
several other items of income which he had not disclosed. It is therefore fair to 
add an etimated sum of Rs. 20,000 more on account of such income to the income 
already found above. * * 


In his arguments before me the assessee cited two cases of the Punjab 
High Court; (i) Baij Nath v. The Commissioner of Income-tax, Punjahi'i), 
and (ii) Messrs. Dhuni Chand Bhani Ram v. The Commissioner of Income-tax, 
Pttniab(2), and urged that there ought to have been some basis for the Income- 
tax Officer’s estimate of Rs. 20,000 and that a bare f.aXement of the Income-tax 
Officer’s estimate was a mere guess without any obvious basis. 


The Department too, if left to itself, would Wave depended upon these 
luKngs. In Baij Nath v. Commissioner of Income-tax, Punfahil), it is held; 
“Should he (Income-tax Officer) however find on good evid^ce that ev-n one 
substantial item is missing, he would be entitled to treat the whole account a.s 
unreliable.” .In the present case not one but many substantial items arc found 
missing: and the Income-tax Officer is justified in treating the accounts ins 
produced) as wholly unreliable. All that the other ruling seems to require 
is that the estimate should have some basis. Prom the history of the case as 
given in brief above, and from the omissions detected and totnllmg to over 
Rs. 26 000, I think the Income-tax Officer had basis to frame the estimate of 
Rs! 20 , 000 ’ and even more for such omissions. I am of opinion that point (. ) 
also should be answered in the affirmative. 


I may mention here that the assessee also urged that the orai^ion detect- 
ed under head “Professional earnings” amounted to only Rs. 700 whereas 
Rs. 20,000 are added under that “Head’* which estimate was J 

the first place this objec tion cannot be raised as that is not the objection ta.^^ 

(aimrcTissi 


(1) 2 1. T. c. ne. 
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in this question. In the second place, the estimate is for general omissions, i.c., 
qnder other “Heads” also though for brevity’s sake it is put down under 
“Profession” which is the chief source of income of the assessee. 

Point (3;. This to me seems to be a very general question and a kind of 
second appeal to the High Court. It is not shown to me as to how this can be 
called a question of law. 1 regret I am unable to refer this question for the 
decision of the Honourable Judges of the High Court, though for their infor- 
mation I note in brief on each of the items supposed to have been disallowed 
by the Income-tax«Officer: — 

(i) Under section 9 an assessee is taxed under head “Property’* in 
respect of the bona fide annual value of the property consisting of any build- 
ings or lands appurtenant thereto of which he is the owner, What is the bona fide 
annual value of the property is a question of fact and as regards this the 
Income-tax authorities are sole judges. By comparison ^vith other bungalow 
property in the Neighbourhood it has been found that the bungalow oceapied 
by the assessee has the bona fide annual value of more than Rs. 3,000. Hence 
the Income-tax Officei adopted it. There is no evidence on record to show 
that the Municipality has valued it at Rs. 1,800 per annum. 

(ii) As regards the expenditure of Rs. 1,800 on motor car it is held that 
the car is not required for profession but for p^’^stige and personal comforts of 
the assessee. 

(iii) Rs. 1,200 were claimed for the old editions of the law books being 
replaced by new ones purchased; but list of them was wanted and was not 
produced. For want of evidence this expenditure was disallowed; though 
otherwise also it would have been disallowed as a capital expenditure. 

(iv) No evidence was given as regards the cost of preparing Mss« nor 
was any account of the income made in editing law books, towards which Uiis 
expenditure was to be debited, produced. Net income only was estimated. 
Hence this cost could not be allowed. 


(v) Rs. 600 were claimed as rent paid for office. Office is held in 
the bungalow occupied by the assessee and the Income-tax Officer disallowed 
tii^ as ‘ ‘payment to self ’ The Income-tax Officer took this into consideration 
when he took the bona fide value of the bungalow at Rs. 1.800 only and not 
actually Rs. 2,400. 


A ■ * ^ This has been already allowed by the 

Assistant Commissioner in appeal. ^ 

W. R. Puranick and A. D, Uande, for the Assessee. 

J}. N. Choudhari, for the Crown. 


JUDGMENT. 

No 34^? connected with the Miscellanejous Judicial Ouse 

No. 34 of 1927, in which we have passed orders to-day, but in 

qu^ lom wo have to conmder have reference toVa^^Ho 

of Dr. Sir Han Smgh Gout, Bar-at-Law, for the year 1927-2^ 

t n - paragraph 6 of the statement of the case prepared bv the 
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V. 


ij-e law, or wiicihersucii income is exemnf7rnm t \\\^ meaning oi 

v/Jth ttie questioj^ of the income of iho Ration. \\ e have already Ucal't 

auoted above au,i have nothing to add th^** ^ books in the order 

miner's fees received trom the UniveiNitv regards the question or Jiixa- 

are derived from an activity which follows riTre^n*^ ol opinion that such lees 
u. a leadmg lawyer wno cL^S^es tnf ‘be assessce 

esercise of this activity as an hlxaminpr “ question. Presumably, the 

eccur regularly and periodical! v and we d ‘be consequent fees 

the fees in qu^tion can po^i L eveml'^H “ those circumstances, 

assessee. It mav be true Zt ft w the manner desired by ti2 

rr “.sir s “ r ^ “■ “ “-s zm 

urn Jfsanuner’sfees is liable to be tte“rofZo^“’" 

was instiifd .'^be SMond point referred to us is whether the Income-tax (Jlrieer 
was justified m addmg a sum of Ks. 20,000 to the assessee’s ir.<.^Tr.a for the nur- 

pose of asse^ment. The reasons taken for this course are clearly laid do^ 

Z mftter wf March 1928, of the Income-tax oZerf Nlgp^^nd 

ZssZi V iiirther d^ussed m the appellate order of the AssisZt Jom- 

mZZ thf bprb 1928, while a convenient ^um- 

y position IS to be found in the remarks on point No, 2 in the C oiumis* 
sioner of ^come-tax s statement of the case. We are whoUy unable, bowever. 
to see that question of law arises in this connection. The argument put 
forward on behalf of tUe assessee as regards the addition of Es. 20,000 made to 
fus estimated income is that the Income-tax authorities have exercised a puicJy 
arbitrary discretion in the matter. We have been referred in this oonnectiou to 
cases like Bishnu Priya Chowdhurani, In re{l),Duni Chand-UJiani Ram. v. CeWe 
wtssio'ner of l'i\,coine~tax{2i), and Pandit Pandurany v. Conunissioner of iiwoniG^ 
tax. Central Protnnces{^), but we do not t hink any of these cases are peouliarJy 
apposite or on a par with the facts of the present case. Here, we have an 
assessee who had omitted to include in his returns very large amounts ineluding 
one of over Rs. 10,000 from dividends — an amount which, by itself, was uesrly 
a third of his professional income returned by him. Had the amount of 
Es. 10,880-15-0 acquired from dividends not been discovered by the IncoDie-tex 
authorities, the assessee would not have had to pay super-tax thereon, and wq are 
wholly unable to accept the position that the assessee was entitled to keep silent 
as regards such items of income and set them oh’ against losses of capital There 
was, in our opinion, ample material on record from which the income-tax a-iiiio- 
rities were entitled to draw a reasonable inference that, in view of the discoveries 
made by the Income-tax authorities as to income and profits not returned by the 
ass^isee, there ivere probably various other items which had not been retiu*ned 
uud which, in the nature of things, the Department has been unable so far to 
trace out. . There was, in short, sufficient matter on record to justify the Income- 
tax authorities in treating the returns made by the assessee as unreliable ana we 
are wholly unalile to find that, in the circumstances of this case, there is any 
prima facie proof that the discretion exercised by the income-tax authorities in 
this connection has been an unreasonable, much less an illegal one. No question 
t)f law, therefore in our opinion, arises on the second point and we ans^ver it in 
the affirmatiyu. 


(1) 1 J. T. C.261. 
((1) 2 1. T. C. 69. 


(9; 9 i. T. C. 1S8. 
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(5)^ As the Income-tax Commissioner has succeeded in the present case, 
the assesses must bear his costs therein. We fix Bs. 100 as pleader’s fees. 


^282; IN TilB HIGH COURT OP JUDICATURE AT MADRAS. 

Before Sir Mdrra/y C^uiU Trotter, Kt., Chief Justice, Mr. Justice Odgers and 

Mr. Justice Beasley. 

(17th January, 1929). 

The Madras Central Urban Bank, Ltd. . . Assessces.* 

u. 

The Commissioner of Income-tax, Madras . . Referring Officer . 

Income-tax Act {XI of 1922), Secs. 8 and 60 — Madras Central Urban 
Bank registered under Co-operative Societies Act — Investment in Government 
iS'ecuri^ies — Interest therefrom, assessdbility of — CJMm of exemption as profits of 
Co-operative Society^Ezemption Notification under Sec. 60. 

The Madras Central Urban Bank Ltd. incorporated under Jhe Co-operative 
Societies Act was formed inter alia for financing co-operative societies as the Pro- 
XAncial Apex Bank and carrying on general banking business not repugnant to 
the provisions of the Co-operative Societies Act. On an assessment gf the trterest 
derived from investments in Government Securities under Sec. 8 of the Income- 
tax Act, the Bank contended that under Government orders to keep 40 ver cent 
of its total call habilities in liquid form, its fluid assets instead of being kepi in 
a safe were invested in Government Securities and claimed exemption as 
lirofits of a co-operative society'' within the meaning of the NotifiMiion issued 
under Sec. 60 of the Act. 

HELD, that the investment V?/ the fluid assets not being part of the busi- 
ness of the Bank, interest therefrom was not * profits' exempt under the Notifica^ 
lien, but ‘income* assessable under Sec. 8 of the Act. 

Case (O. P. No. 202 of 1928), stated under See. 66 (2) of the Indian 

Income-tax Act (XI of 1922) by the Commissioner of Income-tax, Madras for 
tJie opinion of the High Court. u x i 

CASE. 

I have the honour to state the following case for the decision of tlie 
Hon’ble the Judges of the High Court under section 66 (2) of the Indian 
Income-tax Act, IQ of 1922. 

2. The petitioner, The Madras Central Urban Bank, Ltd., hereinafter 
called the Society” is a Society incorporated under the Co-operative Societies 
Act, 1912 (II of 1912). The objects for which the Society was formed are as 
follows: — (a) collect funds for financing oo-operative Societies, (b) to serve 
as the Provincial Apex Bank for the province of Madras, and (c) to carry on 
general business of banking not repugnant to the provisions of the Co-operative 
Societies Act and the rules framed thereunder for the time being in force* 

3. For thfc assessment of the year 1927-28 the Income-tax Officer, Sec<md 
Circle, Madras called on the Society under section 22 (2) of the Income-tax Act 
to make a return of its income. Tho'Society returned an income of Bs. 22,278, 
mder the head ‘‘Interest on mortgages,' loan^ etc.”, and stated that Iho income 
derived by i t from sec urities already taxed and declared to be income-tax ftee 

(lOSB) Mod. 6«0 : 66 MXJ. 481 ; 88 1..W. 488 j AI R (198^tfad. 867. ^ 
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iiad not been sko^Ti in the return as it was not liable to income-tax. The Income- 
tax Officer pointed out that the income so derived by them was liable lo super-tax 
fend called on the Society to furnish those particulars. The Society returned an 
income of Rs. 1,33,110 from tax free securities, Rs. 13,442 from interest on securi- 
ties taxed at scuvce and Rs. 35,000 income derived from investments in the Bcni^al 
Provincial Bank and claimed to deduct therefrom the expenditure incurred by 
it in earning that income, viz., the interest paid on moneys borrowed by it and 
utilised for the purchase of securities and investments computed at an average 
rate of 4 -62 per cent, per annum. The Income-tax Officer allowed the claim and 
computed its total and taxable income as under: — 

Rs. 

Seevrities : — 

Taxed . . 4,574 

Tax free . . 70,686 

Other sources : — 

Investments . . 22,278 

Total income . . 97,538 

Deduct income from tax free securities and secu- 
rities taxed at source . . 75,260 

Taxable income .. 22,273 


He levied income-tax and super-tax on this basis. 

4. The Society appealed to the Assistant Commissioner and contested its 
liability to be assessed under the Act on the ground that by a notification issued 
by the Governor-General in Council under the powers vested in him by section 60 
ol the Income-tax Act (a copy of which is appended marked Exhibit A), the 
profits derived by it were exempt from the tax payable under the Income-tax 
Act. The Assistant Commissioner dismissed the appeal holding tiiat the income 
derived by the Society from investments and interest on securities did not fall 
ivithin the exemption. 

5. The Society now requires me to state a case and refer for the decision 
of the High Court the following question Whether the Madras Central 
Urban Bank is liable to pay income-tax and super-tax in respect of the interest 
on securities and investments”! 


So far as the claim relates to the sum of Rs. 22,278 being interest on a 
deposit I am prepared to concede that this is a part of the profite of the Society 
assessable under section 10 of the Income-tax Act and is covered by the notinw- 
tion. I have accordingly eliminated this item from the assi^ent. \s regards 
the interest on securities however, I am of opinion that such income is 
taxable under section 8 which enacts ^^The tax shaU be payable by an as^ 
under the head ‘Tnterest on securities” in respect of the interest receivable by 
him on. any security of the Government of India, or of a Local Government, or 
on debentures or other securities for money issued by or on behalf oi a Ic^ 
authoritv or a company”. The Society claims exemption of the interest 6i? the 
strei^^ qf the notification referred tq above. The notification exempt^ tte 
‘‘ nrofits’^ of any Cooperative Society from the tax payable under the Incoiae-trfx 
!Act and* unless’ the interest can be brought within the express temm of that 
notification it is not entitled to the exemption sou^t for. On an ^mi^tion^ 
the language employed in the Income-tax Act to me t^t 

“income” and “profits and gains” have been used in the Act to denote uistinct 
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subject matters of taxation; for example, the word “income*’ is losed with refer- 
ence to “salaries”, “interest on securities” and “property” and the words 
“profits and gains” with reference to “Business” and “Profession”. The term 
“profits” used in the Notification is never applied to “interest on securities” 
which is consistently termed “income”, and in my opinion an exemption in res- 
pect of “profits” cannot apply to that which the Act does not term “profits”. 

The history of the notification also makes this position clear. Thie first 
notification exempting the profits of Co-operative Societies is that of the Govern- 
ment of India, No. 6216, S.R., dated 30th September 1904, re-published ou page 
1106 of Part I of the Fort St, George Gazette, dated 18th October 1904, which 
declared that “the profits of any Co-operative Society for the time being regis- 
tered under the Co-operative Societies Act (X of 1904), or of dividends or other 
payments received by the member of any such society on account of profits are 
exempt from income-tax.” After the passing of the Co-operative Societies Act 
(II of 1912) a similar exemption was granted by the Governor-General in Council 
in the Notification of Government of India, No. 681-F, dated 28th December 1.912, 
re-publishied on page 49 of Part I of the Fort St. George Gazette, dated 14th 
January 1913. These notifications were issued at a time when the Income-tax 
Act II of 1886 was in force. Interest on securities was then a distinct subject 
of taxation and was assessed under the second schedule to that Act — Pait III, 
At that time doubts were expressed as to whether the notification exempted from 
income-tax the interest on securities held by Co-operative Credit* Societies und 
the Government of India explained their intention and stated that the exemi)- 
tion applied only to the profits and gains made by such societies and tliat incouie- 
tax should be levied under Part III of the second schedule of the Incomedax 
Act, 1886, on the interest of all securities held by them. A copy of the OQ^•em- 
ment of India’s letter on the subject is appended (Exhibit B.*). Subise^iuent 
practice has consistently followed the instructions therein issued. The present 
Notification is merely a reproduction of the old and in the absence of any indica- 
tion to the contrary should, it appears to me, be construed in the light of its 
origin as explained above. 

I am accordingly of opinion that the interest on all securities held by the 
petitioner Society is liable to income-tax and super-tax. 


NOTIFICATION. 

Income-tax. 

Simla, the 25th Augmt, 1925. 

R. Ris, No. 291-7.T.|25. — In exercise of the powers conferred by Section 60 
of the Indian Income-tax Act, 1922 (XI of 1922), and in supercession of the 
Notifications of the Government of India in the Finance Department No 681- F 
oated the 28th December 1912 and No. 718-F, dated the 8th Marcb 1922 the 
Govemw-General in Council is pleased to direct that the foUowing clasg of 
income shall be exempt from the tax payable under the Ruirl Act* namelv ^ 

“The profits of any Co-operative Society other than the Sanikatts Salt- 
owners’ Society in thfe Bombay Presidency for the time being regis- 
tered under the Co-operative Societies Act, 1912 (II of 1912)- or the 
dividends or , other payments • received by the members of any such 
Society on account of profits”. ' ' 

'A. TOTTENHAM, 

Secij, fo the Govt, of Indict’ 

* Not printed* ' ■ ' ' ' — *■ ■ . 

% 
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MADRAS CENTRAL URBAN BANK v. 

M. SuhhdTaya Ayydr, for the Assessees. ^ 

M. Pofanjaii Sdstrij for the Crown. 

JUDGMENT. 

This is a case stated fpr our opinion by the Commissioner of Income-tax 
the request of the Madras Central Urban Bank, Ltd., This is a society 
registered under Act II of 1912, and the question arises from its assessment on 
interest derived by it from investments in Government securities. The society 
contends that it is exempted from paying tax in respect of these investments by 
a notification in the Finance Department issued under section 60 of the Inoian 
Income-tax Art,. 1922 which corresponds to section 28 of the Co-operative Socie- 
ties Act enabling the Governor-General in Council to remit income-tax payable 
in respect of the profits of the society. The question is whether this interest is 
part nf the profits of the society. 

The notification Ex. A exempts “the profits of any Co-operative Society 
• • • registered under the Co-operative Societies Act, 1912, or the diri- 
dends or other payments received by the members of any such Society on account 
cf profits”. The notification has been interpreted not to include interest on 
Securities which according to the Commissioner is consistently termed “income^*. 
''Profits” according to him does not include interest on securities and hence the 
latter is taxable. The contention for the Bank is that it is bound by the Govern- 
ment orders to keep 40 per cent, of its total liability under call deposits in a 
liquid or fluid form and that, instead of keeping these fluid assets in their .safe 
or till, they keep them in as nearly a fluid form as possible in Government securi- 
ties upon which, of course, thejr receive interest. It is said that this is part of the 
burineas of the bank and that unless this interest were received the activities of 
the bank would be very severely handicapped. That of course is a matter for 
detailed examination of accounts and balance sheets and so on of which nothing 
has been attempted before us. But what we have to decide is as to whether 
this investment in Government Securities is part of the business of the bank or 
whether such investment falls under section 8 of the Act which says “The lax 
shall be payable by an assessee under the head 'interest on securities' in reject 
of the interest receivable by him on any security of the Government of India or 
of a Loc^ Government ' ' ; whereas the bank contends that it should be assessed 
under section 10 (1) “The tax shall be payable by an assessee under the head 
'Business' in repeat of the profits or gains of any business carried on by him.” 
If the bank is assessed under that head no tax will be payable. 

Mr. M. Subbaraya Iyer for the bank has referred us to several English 
cases. Before referring to them, however, it may be as well to note that the 
English Ihcome-t-ax Act, 1918 is a good d^ more complicated than the Indian 
Act and that the English Statute is divided under Schedtiles with rules under 
each Schedule. For jnstance, Schedule (C) concerns tax charged in respect of 
profits arising from interest, annuities, dividends and shares of annuities payable 
out of public revenue ; schedule (D) tax charged in respect of profits or gains 
to any person residing in the United Kingdom (1) from any kind of propeity 
whatsoever, (2) from any trade or profession, etc. ; so that, really the oply ques- 
t/on that arises on this reference is, whether the investment is part of the. Bank's 
trade or not; in other words, whether' it falls under 1 (3) of thep bye-l^'te 
carry on geperal 'business of bankiiig not repugnant to the provisions of the Co- 
operative Socieriies Act.' Turning to the Indian Act, it wiU be ob^ed that 
this complication of Schedules is absent, but the section 6, which is the fiM sec- 
tion in Ch ni headed "Taxable Inc<^me” divides the heads of income which ar** 
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chargeable to iucome-tax into (1) salaries, (2) interest on securities, (3) property, 
(4) business, (5) professional earnings, and (6) other sources. 


To refer to the cases cited by Mr. Subbaroya Iyer : Smiles v. AtiscraUisuin 
Mortgage Agency Companyil)^ a company in the course of wool-broking 
business granted temporary advances on the security of second mortgages on wool 
and produce. The Court of Exchequer, Scotland, held that interest was charge- 
able under the first case of Schedule (D), i.e., trade, manufacture, etc. The Lord 
President pointed out that the account between the company and its cuStora-:rs 
fvas of the nature of a current account as between bankers and customers and 
held that this was proper trading and nothing else and not investment oi money 
upon securities. Lord Shand said “If a company which has a large rest fund 
laid aside for the purpose of investment makes investments in foreign stock or 
other foreign securities, that is a case in which the charge is to be made under the 
fourth case.** But the President was of opinion that the presedt case was 
entirely different because the Company was doing the business of wool-brokers. 
Lord Shand also thought: “It is quite unlike a case of investment; the interestj 
fluctuates ; it is for no fixed period ; the transaction may be closed at any time! 
In short it is the case of a w^l-broker combining with his business that of a 
banker.*’ But as Lord Shand further points out : “If this had been the case of a 
banking company carrying on the bu^ess of a bank that would not be a case 
falling within the fourth case, which is thie case applying to investments.** 

Scottish Investment Trust Company v. jPor6es(2), is also a decision of the 
Court of Exchequer, Scotland, That was a case of an investment company and 
therefore investment was an essential feature of the business and therefore the 
nec gain made by the Company by realizing investments at higher prices than 
were paid for by them were to be reckoned among the profits and gains for the. 
purpose of assessment. Norwidh XJnioii Fire Insurance v. Magee{i), That was 
an usance company receiving as part of their profits interest on American 

remitted to the United Kingdom. Held that the interest formed 
part of the profits of the company being assessable under case (1) of Schedule 


^verpool and London<ynd Qlohe Insurance Ofympany v. Bennett (^) 
the Liverpool and London and Giob^^nsurance Company carri^ on business at 
home ^d abroad. By the laws b£ 'feertain of the f orei^ countries in whicli it 
conducted its busme^ the company was required to deposit with the Govermnonis 
of those countri^ and to invest those sums in accordance 

with the local law. This was done. They alw voluntarily invested certain 
ether sums. Both clas^ of investments yielded interest which was i*cteivt»d 

emitted to the United Kingdom. It was held that the interest 
on both claves of investments was assessable under the first case of schedule (D) 
as bemg part of the business. HamUton, J., held that the voluntary investments 
were not for tue of inve^ments but for the sake of having a fun(^broad 

^ habilities of their business and that the ma^ng of 

the VB-Tt of their mode of conducting the busine^ as 

° account at thi bank being ii^ 

sufficient to m^et the liabilities, aU the investment funds might have to be c^ed 

upon at some time or other. The object of the investment was -to 

bi^ea^ so^m^ing of them was part of the business. These extracts from the 

Hamilton, J., seem to me sufficient to at once distinguish this from 

Lords after having he^i affiraipd hv I’lia ■* 


(1) S Tax Cas 867, 
(8) STaz Caa. 457. 

111-46 


(3) S Tax Cas 831. 

U) 8 Tax Gas 887 577, 
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I’liis Lordships dismissed the appeal holding that the income of the foreign in* 
vestments formed part of the profits or gains of the Company's business and was 
properly taxed under case 1 of Schedule D. See Lord Lorebum at page 619 wiio 
adopts Buckley, L.J’s., expression that the investments were “the fruit derived 
from a fund employed and risked’’ in a business coming witto the statutory 
description. It has also to be noticed that (1913) App. Cases was not a case of 
Government securities. It seems to me impossible, at least without a great deal 
more information than has been presented to us, to say that these investments of 
more or less amounts for a longer or shorter time on the part of the bank in order 
to prevent their fluid assets from lying absolutely idle in their coffers formed 
part of the business of the bank. It seems to me that they are in the same posi- 
tion as any private person who with a large credit balance in his private account 
desires to put it into a remunerative form which shall at the same time be readily 
realisable and therefore invests for shorter or longer periods in Government 


paper. 


Mr. Patanjali Sastri for the Crown cited Back v. Daniels{l)i where the 
Court of Appeal held that under the peculiar circumstances of that ease Daniels 
were occupiers of some part of the land in question which prevented them being 
assessed under Schedule D, but the importance of the case isdn the expression of 
the opinion of Scrutton, L.J., at page 544, that “when there is a separate and 
distinct operation unconnected with the occupation of the land, such as a che^ 
factory dealing with the milk of a dairy farm, or a butcher’s shop dealing with 
the beasts of a cattle farm, I can understand a separate assessment of that opera- 
tion: but I do not think that the fact that the farmer sells his produce either on 
the farm or at the local market, or at Mark Lane, or even if he ^lls it m a ^ .op, 
justifies an assessment under Schedule D as well as or in substitution for Sche- 
dule B.” 


It therefore seems to me from the best consideration that I can ^ the 

matter that this investment of these fluid ^ets otej 

thfl T^art of the business of the bank in accordance with the decisions quoted iiom 

order of Government and does thm, ^tho g 

invest the fund at all and it seems ^ ™hiph is specified, it cannot be said to 
readiness to meet some ^ , 1 ,™ liqmd assets in the intcrv-al. I 

&theXe trdeeision of the Commissioner was right. 

We think the bank must pay Bs. 250 for the Commissioner s costs. 


3) IN THE HIGH COURT OP JUDICATURE AT LAHORE. 
Before Mr. Justice Zafar Ali and Mr. Justice AddAson. 

(21st January, 1929). 

^ , V 1 . . Assessee. 

Ram Pratap-Sukh Dial 

V. 


The Commissioner of Income-tax, Delhi. a * 

SIS 

if dispensed hy Sec. 13. 


(l) 9 Tax Ca*. 188 .i (1928) I K. B* 826. 
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In disposing an appeal the Assistant Commissioner must state facts and 
give reasons for his findings. 

Sec. 13 of the Income-tax Act does not empower an Income-tax Officer to 
dispense with a notice under Sec. 23 (2). 

Application [Civil Misc. Application No. 334 of 1927] under Sec. 66 (3) 
of the Indian Income-tax Act (XI of 1922) for an order to direct the Commis- 
sioner of Income-tax Act, Delhi, to state a case. 

Jagan Nath Aggarwal, for the Assessee. 

Carden Noad, for the Crown. 


JUDGMENT. 


The two orders in appeal recorded one after the other in this case by the 
j&ssistant Commissioner of Income-tax are extremely perfunctory and brief, 
giving no statement of facts and no reasons for the conclusions arrived at "We 
are of opinion that the Assistant Commissioner must state facts and give reasons 
for his findings. The Assistant Commissioner of Income-tax, who does not do so, 
fails to perform his duty properly. It may further be observed that ^'ome re- 
marks in the order of the Income-tax Officer which was appealed from, are not 
quite intelligible, and it appears that he made an estimate of the income on the 
general report of the extent of the assessee ’s business. 


But this application under Sec. 66 (3), Income-tax Act appears to be 
premature in as much as some of the questions raised before us are yet to be 
enquired into under the order of remand made by the Commissioner who will 
pass final orders on receiving a^^eturn to his order of remand. We may further 
observe that an Income-tax Officer does not appear to be empowered by Sec. 13 to 
dispense with a notice under Sec. 23 (2), but it not clear from the papers before 
us whether a notice under Sec. 23 (2) was served on the assessee or not. 


With t^ remarks we dismiss this appUcation on the ground tha* it 
pre^ure The will be at Uberty to present a fresh ^Xation“u » 

passed his final orders. We refrain from 

sent back by him for inn^w 

u or not. No order as to costs. The hundr^ runees alre.id^ 

deposited by the petitioner may be refunded. ^ rupees already 


(284) IN THE HIGH COURT OP JUDICATURE AT CALCUTTA. 

Before Sir George Rankin. Kt.. Chief Justice, Mr. Justice C. C. GJu^h and 

Mr. J ustice Bucklaiid. 

(1st February, 1929) 

Messrs. Harackchand Tolaram . 

Assessee. 


V. 


Toe Commissioner of Income-tax, Bengal 


. . Referring Officer. 


MerestmS^ asstshmtyof^^^^ ' 1>orrou>ing from fin/u- 


money 






HARAKCHAND TOLaIIAM v. 


h. fh. under Sec. 66 (2) of the Indian Income-tax Act (XI of 19221 

by the Commissioner of Income-tax, Bengal, for the opinion of the High Court 

CASE. 


(XI o/l922TT^hAvp'7^^ pro^dsions of section 66 (2) of the Income-tax Act 
iTrl- ^ T .^p»our to refer for the decision of the Hon'ble Hiph 

ber 1926 A appeUate order passed on lOth !>cceL 

Der 192b by ^e Assistant Commissioner of Income-tax, Head-quarters, in con 

for 1 made on the firm of Messrs. Hara<lchand*Tolaram 

for 1926-27 by the Income-tax Officer, District rV(2), Calcutta. 

.. ■ ^ ^ follows On the 5th May, 1926 a notice 

' If i^ed to the ^essee calling for a return under section 22 (2), which he 
submitted on 20th Augurt 1926 showing an income of Rs. 2,422. In ^compliance 
with a notice under section 23 (2) the assessee produced accounts on 3rd Sep- 
tember 1926 and ^ ^essment under section 23 (3) was inade on the result ol 
the examination of these accounts on the 22nd September 1926. At tlie lime 
of the assessment the assessee claimed that the interest of Rs. 2,426-4-9 received 
from partners which the Income-tax Officer included in it, should be deducted 
from the total income, but this was not allowed by the Income-tax Officer. 


Against the asse^ent the assessee filed an appeal before the ^Vssistant 
Commissioner of Income-tax, Headquarters on the 22nd October, 1926, in which 
he urged that if interest paid to a partner is not to be treated as an ext)endicurc 
to be set off against income, interest received from the partner should not be 
included in the profit. The Assistant Commissioher of Income-tax, however, 
held thJat the tv^o cases were quite different, and that the interest received from 
the partners had been rightly included in the profit of the firm. He rejected the 
appeal on the lOth December 1926. 


On the 10th January 1927, the assessee filed an application before me under 
section 33-66 (2) for review of Assistant Commissioner's order passed on appeal 
or in the alternative for reference to the High Court of a question of law arising 
out of that order. I passed orders on the same day declining to interfere in 
review, and asked him to state the question in a clearer form. 


Two questions of law were accordingly stated by the assessee on tho 12th 
January 1927, which are as follows : — (1) Whether in an unregistered linn, where, 
interest is paid by the firm to a certain partner and interest is received by the firm 
from certain other partners, such interest is to be reckoned as interest on pro' 
tictor’s or partner's capital as per note 5 of section 22 (2) t (The assessee here 
clearly refers to note 5 (h) (m) to rule 19 of the Income-tax Rules 1922). (2) 
Whether in an unregister^ firm the Income-tax law permits the receipt of inte- 
rest by the firm from a partner to be treated in law as the firm 's profit, when pay- 
ment of interest by the firm to the partner is not allowed to be deducted'as a 
disbursement under section 10 of the Act? 


“Such interest” in the first question evidently means interest paid to a 
partner. Otherwise the question would be meaningless. But if the question 
relates to interest paid to a partner it does not arise out of the Assistant (fcmmi^ 
aioner's app^te order since the assessees did not raise it in appeal. In fact It 
will be seen from the 2nd ground of appeal and paragraph 5 (o) of the applica- 
tion for a reference to the High Court 'that the assessee ’s whole case is that 
interest paid by the to a partner is not “the firm’s disbursement” as they 
put it. I do not therefore refer this question. The second question is somewhat 
clumsily framed and in, fact implies two questions. It is correspondingly diffi- 
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;cult to give a simple answer to it. My answer put as briefly as possible is as 
follows : — 

(1) Whether interest paid to a partner is to be allowed as a deduction 
from thte firm’s profit depends on whether the interest is paid un 
a legal loan advanced to the firm.by the partner in his individual 
capacity or on capital subscribed for the firm’s purpovscs by the 
partner in his capacity of partner. (This question does not arise af 
already stated but it has to be referred to in order to make what 
follows intelligible). 

,(2) The question whether interest paid by a partner to a firm is the 
firm’s income or not is an entirely distinct question. It has no 
sort of connection with the question whether interest paid to a 
partner by a firm is an admissible deduction from the firm’s income 
or not. Nor can similar principles be applied to decide the two 
questions. When interest paid to the partner is conceme4i the dual 
capacity of the partner has to be considered. But 1 am unable to 
ima^ne any circumstances in which money could be advanced by the 
firm to a partner as partner on which he could possibly b<^come 
liable to pay interest as partner to the firm. 

If money is advanced to a partner by his firm it can only be advanced 
(1) for the purposes of the firm, or (2) for his private purposes. In the first 
case there can be no liability to pay interest, for in fact there is no ‘ advance” 
in the ordinary sense of tl^e term. In the secondNit is obvious that he is in the 
same position as any other customer, just as hq wquld be if he bought goods from 
his firm (as he well might) for his own use. Any income that the firm may 
derive from transactions in which a partner is in the position of an ordinary 
customer is obviously the firm’s taxable income. 

It has not beefi suggested what it is, if it is not the firm’s income, or 
under what provision of law if it is the firm ’s income it is exempted from the tax. 

Sarat Chundra Basok and Rupetidra Coomar Mitter, for the Assessee. 

N. N, Sircar (Advocate-Oeneral) for the Crown. 


JUDGMENT. 

RANKIN, C. J. : — In this case the Commissioner of Income-tax, under 
request of the assessee had stated two questions of law for the opinion of the 
Court under section 66 (2) of the Income-tax Act of 1922. Upon that case 
coming on for argument this Court made an order under clause (4) of section 66 
by which it PO»nt^ out that the questions raised were abstract and in some res- 
pects Intelligible and were not questions shown to arise on any findings of 

In W circumstan^ the Court was of opkiion that it was noi po^ble 
to ^er the quertipns. The matter was sent back to the Commission^' with 

lie state the necessar 7 facta drawing the necessary inicrencM 
^ to see whether any questions of 

^ ^ ^ covered by the questions originally 

it appe^ that the question which is now pressed is a aueation whloh 
ansM ^y with regard to the second of three IppSi in tiS 

finn 8 boote* As regards the third aocoont mentioned in the letter 
Wed Advocate for the assessee rtates no po Wd H ^ 

that in these ciMumstances it is necessary for Ss Court to 
TOth r^^ence to acc<^t No. 3. Account No. 2 is an account which stands in the 
name of Harakchand NathmuU. Harakchand was one of three partnerB who died 



before the year of accounting leaving two sons ManmuU and Nathmud and this 
accouiit IS in Ihe name of Harakchand Nathmull. In that account it appears tiut 
tliere is a debit of intere^ of Rs. 1,960-15-0. The present dispute arises with 
reference to that item. The Income-tax Officer on an analysis of the books and on 
examination ot the accounts produced finds as a fact that this is interest on loans 
taken from the firm. If it is interest on loans taken from the firm then that 
interest must be taken into account when computing the firm ’s profit. It mattfrs 
nothing for this purpose whether the profit has been made by a transaction bet- 
ween the firm and a stranger or by a transaction between the firm 
and a partner. To whomsoever the firm lends money on interest, the 
money for interest when it comes in becomes the firm’s property. That how- 
ever presupposes that the real nature of the transaction was a loan by the firm 
to a partner. The question of fact is whether upon these thoroughly unscientific 
i*nd muddled books of account there was evidence from which the Income-tax 
Officer could find that this debit of interest was what it purported to be — i.c., 
a debit of interest upon money lent. The Income-tax Officer has given what 
appear to be very intelligible reasons for holding that the interest debited to 
this No. 2 account is interest on loans taken from the firm and as such should be 
regarded as profit of the firm. That is a finding of fact and it is a finding of 
fact upon evidence. It is not a finding which this Court can disturb on reference. 
Accordingly it appears to me that the questions which are originally propounded 
to us being of a character which cannot be answered do not arise out of the facts 
of this case. It is enough to say that as a matter of law whether interest paid 
by a partner of a firm to the firm in respect of a sum of money lent to him by 
the firm is the firm’s income is a question which in the circumstances of this case 
must be answered in the affirmative. 

The assessee must pay the costs of this Keference including the costs of 
the original Reference. 

GHOSH, J. : — I agree. 

BUCKLAND, J.:— I agree. 


85' IN THE COURT OP THE JUDICIAL COMMISSIONER, NAGPUR. 
Before Mr. Mohiuddin and Mr. Staples, Additional Judicial Commissioner. % 


(1st February, 1929). 

Radhakisan Ramnarain 


Assessee.* 


V' 

The Commissioner of Income-tax, Central Provinces 
and Berar • • Referring Officer. 

I'ncome-tax Act {XI of 1922), Sec. 10 — Burden of proof — Claim of loss 
by assessee — Accounts not showing opening balance — Sufficiency as to proof of 
loss. 


WJiere income has been admitted the burden of proving loss is ujJOit the 
GSsessee ivho alleges them. 

Losses cannot be held iv he proved by merely showing figures for pur- 
chases and sales during the year without the opening balance on hand at the 6e- 
ginning of the year. 


A. I R. (1929) Nag. 163. 
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Case [Mise Judicial Case 39-B of 1928] stated under Sec. 6S (3) of the 
Indian Incoir.u-tex Act (XI of 1922), by the Commissioner of Income-tax, Central 
Provinces and Berar for the opinion of the Court. 


CASE. 


In compliance with the orders contained in the Additional Judicial Com- 
missioner’s Judgment, dated the 25th June 1928, received in the office on the IGin 
July 1928, 1 beg to state the facts of the case for the decision of the Honoui'abie 
Judges of the High Court as follows : — 


2. Ragbunathdas Ramjpratap (owner Radhakisan Laxminaray an of Akoja) 
hereinafter called the assessee, observes the Diwali year for his accounts. )■ or 
assessment during the year 1925-26, he made a return of his income mad^^ during 
the year ending in Diwali 1924 as : — 



Property 
Business. Loss 


10,473-12 6 
5,0;14-13-9 


Total income . . 5,433-14-9 


Along with this return papers were also enclosed on which were jotted down the 
items of receipt and expenditure. On expenditure side was shown an item of 
Rs, 24,528-1-9 claimed as loss in cotton business. This return was not accejitcd 
as correct and the Income-tax Officer who originally made enquiries into the ease, 
asked for the accounts to be produced in support of the return made. He e.ra- 
mined them and, under the orders as then obtaining, submitted his report to the 
Assistant Commissioner who made assessments in cases of .incomes of Rs. 40,000 
and over. The Assistant Commissioner heard the assessee, looked into the 
accounts and made an assessment on an income of Rs. 44,847-6-0, vide his order 
dated the 17th December 1925, copy enclosed (Ex. A.*). Increase in the total 
taxed income was due to the disallowance of certain items of expenditure and to 
iJie addition of certain incomes not properly accounted for in the return. T})e 
loss of Rs. 24,528-1-9 which the assessee claimed in Ruth Gathan Khata was not 
allowed. He give the following reasons for it: — As regards the loss of Rs. 24,528 
lust year I had only estimated his income and I called for last year *s account books 
to-day to see if any stock was left with him and how he had disposed of. The 
account is produced which is only a running account in his hooks of the business 
carried on under the name of Dongulal Ghisulal and when the books of this were 
called for, Seth Radhalnsan says that he could not find those books. I am tliere- 
fore unable to take this loss into account for the simple reason that the closing 

proc^ds thereof of last year is not shown. I will disallow it uud 
add this loss to the income returned as my information is that assessee made treat 

profit event and is not at all in loss.** 


3. Again^ this assessment an appeal was preferred to the Commissioner 

""oaISS grounds, only the first four of which referred to the item of 

Rs. 24,528-1-9, the rest to other items. The first four grounds of appeal were;-— 

(1) That the learned Assistant Comimsmoner erred in disaUowinff 

^ ^ 34,528-1-9 when the same was duly 

proved and verified from account books regularly kept by the 
assessee from day to day. s 

(2) T^t in the absence of any evidence the leamed Assistant Com- 

erred in law m imagining that your petitioner had with 

Net prltkted. ” — 
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him m stock bales of cotton of last year and that lie made proats 
over the same and that the loss of Rs. 24,528-1-9 actually incurrtd 
in cotton as shown above was set off against imaginary proats made 
on the stock left. 

(3) That the learned Assistant Commissioner erred in law in rsin'» in- 
formation which might have been collected by him ex parte and rest- 
mg his decision thereon. 

(4) That the l^rned Assistant Commissioner should have openly exa- 
mined his informants on oath and given an opportunity to your 
petitioner to cross-examine them, before their statements could be 
used as evidence against him. 

From these grounds of appeal it appeared that the assessee thought that he had 
proved the loss of Bs. 24,528 but that the Ajssistant Commissioner did not admit 
that loss because of his having some information of which the assessee was not 
infolded, nor was given an opportunity of cross-examining it. In appeal reduc- 
tion in the total income taxed was made to some extent on account of other items ; 
but no reduction on account of this loss^was made as it was held to have been 
not proved and as the Assist^t Commissioner’s observation regarding his having 
information that the assessee made great profit over the cotton business wris 
found to be redundant and not to have biassed his mind in making assessment 
(vide para 2 of 'the appellate order dated the 8th July 1926 — copy enclr'scd— 
Kx. D.*). 

4. On the 5th of Augrust 1926 Uie Assessee put up an application under 
section 66 (2) of the Income-tax Act. 1922, and asked for as many as 9 points to- 
be referred to the High (^urt, vide his application, dated the 31st Jiily 3926, 
(copy enclosed — Ex. C.*) . As will be seen from this application all the questions 
raised were regarding the Commissioner being justified or otherwise in disallow- 
ing thie loss of Rs. 24,528-1-9. In my order dated the 17th August 1926 (Ex. D.*), 
refusing to refer the points to the High Court, I reiterated the fact that tJic loss 
claimed by the applicant had not been prov^ as accoimt books in iis support 
were not produced and that it was a mere question of fact and not of Javn and 
therefore could not be referred to the High Court. 


5. It seems that in the month of February 1927, the assessee ure^n^ ^ 
appUcation to the High Court under section 66 (3) and as mentioned tjerem 
want^ only three points of law as arising out of the facte of the ca^ to be referred 
to the High Ccurt. These points, of law are:— (a) Was the Commissioner of 
Iiicome-t^ right in interpreting the Assistant Commissioner s o^er to mean that 
^^1^ was not proved notwithstanding the facte di^losed by the Assistaut 
mis^oncT’s order, dated 17-12-1925. (b) was the Commissioner of Income4w 

riffht Ui interpreting the AssisUnt Commissioner’s order to mean that no imagi- 
ng profits ^om a supposed stock were added in order to set off tha loss of 

Ks!^ 528 sustained by the assessee (c) if not, was not the 
iustifi^ and bad in law as based on mere suspicion or irregular and h^raay .for- 
mation and in the face of the assessee ’s statement denying the new and imaginary 

source of income. 

6 The order which the Honourable the Judges of the High 
Pniirt has issued to me does not disclose the question of law on 
S ^ has to be stated; that is to s^. whether they are 

the 9 questions mentioned in the aplication, da^ 

1926, pre^nted to me under section 66 (2) or the 3 I 

appUcation, dated February 1927, u nder section 66 (3) to the High Court. I 

« Not printed. ' 
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nr«rame to be the latter. In jainarayan Motiram v. Commission^ 
^rZtome.tax, Central Provinces(l), the same learned Judge seems to have neld 
that it is for the Commissioner to frame the questions of law as anse out of the 
facts of the case and ‘ ‘ an assessee is entitled to move the High Court for ^ 

Hon to the Commissioner to refer questions of law ^-aised by him in 
to this Court even thohgh they may not have been raised before him m the 
of the proceedings under section 66 (2) of the Income-tax Act, In 3 
ment given in the same case H. F. Hallifax, A J. C., however observes: Bpt I 
am at a loss to see how the Commissioner can refer a qu^tion of law to the C^rt 
with a statement of the case on it unless it is formulated for liim, Tl^e Com^ 
sioner is apparently aware of this but has courteously done bis best hy stoHr.g 
the case on all the points raised in the petition presented to this Court whether of 
facts or law.” This decision does not. therefore; give me any defiiutc guidance 
on this point. In Thiruvengada Mn^aiiar v. The Commissioner of Iiwome-ta^ 
Madrasm, however the Madras High Court held that: ” The only qu^ions her^ 
are whether the assessee is bound to raise before the Commissioner m his applica- 
tion to him all questions of law relied upon by him and whether he can got a 
reference upon a question of law not raised by him before the CommiKioncr. ^ ^e 
are clearly of opinion that he cannot do the latter. Under section 66 (2) Ot the 
Income-tax Act the Commissioner may he required by the assessee to refer any 
question or questions of law arising upon the order. It is, we thm^, reyond 
doubt Wt that can only mean any question of law then raised before tue Comnus- 
sionor, not any question of law which the assessee may deem to be an arguaWs 
one thereafter. , This view is also taken by the Allahabad High Court ^ the 
matter of LdUa Mai Hardoodas Cotton Spinning Mills{Z) and In the matter of 
Makhamlal Ram SorupW, If the point of law is not raised before. the Comims- 
gioner within the time specified by section 66 (2) it cannot be raised. at all^nd 
the. Commissioner cannot be required to state a case raising that point. .This 
is not an appeal to the High! Court. No appeal to the High Court is given by 
the Act, Questions .of law and not of fact may be referred to the High Court but 
only subject to the provisions of section 66j sub-section 2, which only allows a 
reference upon such points, of law as have been raised before the Conimi^oner 
within one month of the passing of the order.” I therefore submit that I c.iimot 
be asked to state the case on those points of law that were not raised before me in 
the application made under section 66 (2). However as I have been already 
QFdered to state, I do so subject to the objection stated above. 

7. Facts of the case. And here I would re^ectfully venture to give 
pression to the embarrassment that I experience owing to the fact that, the High 
Cour’s order appears to decide in anticipation important points bearing on the 
matters now submitted for their decision. It contains a specific finding that ”The 
conclusion was irresistible that the assessee suffered a loss of .Rs. 24.528-1-9 in 
cotton business of toe year 1923-24” (Para 8) and “The inclusion of the Item of 
Rs. 24,528-1-9 gn toe income side or its exclusion from the debit sidj of the 
account or of the return could not be justified” .(Para 15). . I ^ none the less 
justified, I trust, in expressing my own opinion as the )a^ 
all toe relevent qu^ions. 

The bare facts of the case are that the assessee claimed that a loss of 
Rs. 24,528-1-9 in cotton business should be set off against his income from other 
gourees. The Income-tax Officer recommended that this should he disallowed 
and the Assistant Commissioner disallowed it for reasons quoted above. He un- 
necessarily added “as my information is that assessee made great profit over it 
and not at all in loss”. But when the case came in appeal before* me, para 2 
of my appellate order will show, I refused to be influenced by the. Income-tax 

O) 8 I. T. C 25B. ^ ^ 

(8) 1 I. T. C. 366. 

HI— 47 


requires 


(3) 2I.T .C:6I4. 

(4) 1 1. 1. C. 4X6. 
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Officer ’f? report or the Assistant Commissioner’s remark mentioned above. I 
proceeded on the evidence that was brought on record. So far, therefore as the 
Appellate decision is concerned which is all that is "ermane to the present rtVo- 
rence, I submit that ^ich statements as that “the Income-tax Department proceed- 
^ on mere assumptions,” or that “this method of assessing this income is based 
on mere assumption, hearsay information and suspicion”, or that “the depart- 
ment believed that in 1924-25 the assessee was under-assessed”, or that ‘he was 
asked to prove a negative” are based on a misapprehension. 


8. According to tWe mercantile system of keeping accounts, v;hich the 
assessee had been following, a computation of trading profits can oni*’- be made 
if the opening stock, the total purchases during the year, the total sales during the 
year, and the closing stock at the end of the year, are all known. The closing 
stock of one year forms the opening stock of the following year. Now for !9‘M-25 
the assessee was assessed on an estimate, i.e.. under section 23 (4) of the Income- 
tax Act, because his accounts for thie year ending in Diwali 1923 had not been 
produced. When he produced his cotton accounts for the year ending in Diwali 
1924, he claimed to have suffered a loss of Rs. 24,528-1-9 in that year. In these 
accounts only the total purchases during the year, the total sales during the year 
and the closing stocks were shown; but not the opening stock of the year (the 
closing stock of the previotis year ending in Diwali 1923) . The assessee had been 
doing cotton business under many names (khatas). In the account year, as se»r 
from the Assistant Commissioner’s assessment order, he did cotton business under 
seven khatas. In the preceding vear, i.e., that ending in Diwali 1923, he had 
done business under the name of Dongulal Chisulal also. Account books for the 
year ending in Diwali 1923 w^ere called for hy the Income-tax Officer in ordc?* to 
find out whether or not there was anv balance of cotton at the close of rh^ j^car 
which would form the opening stock for the year ending in Diwali 1924. On the 
24th October, 1925, when assessee Radhakisan was questioned as regards These 
books, he stated “I shall show my 79-80 books to vou on Monday to prove that no 
stock remained unsold at the end of Samvat 79-80.” He did not prochice ese 
books before the Income-tax Officer, and the Income-tax Officer made the Te;jom- 
mendations which have merited adverse comments. On the I'Uh Decemher -9^5 
when questioned hy the Assistant Commissioner on the saine books, 

«*aid evasively “The account books of the busines.s don^n the name ol 
GhimJal are Lt found and I eannot nrodnoe men 

that thJere were account hooka for the cotton business 

but actually did not produce them to enable the Income-tax Officer ' 

whether any «tock of cotton was left or not. the natural conclusion ^as that it 

was againS^his interest to do so and the le<?al presumption is obvious. This v ns 

the evidence on which the Department held that the loss in cotton claimed by 

^ts^fwas not proved. In coming to this conclusion the 

evidence that the burden of proof is on the party which would 

were produced which was enunciated in the ease of In re. Pnya 

were prou t resuectfullv heg to state however, seems to me to be 

rno Ine^s ahov^ overlooked. On the other hand they 

* ^ ' *^^Tr •Pftllrtxppfl It "was not anv ne<^ativc statement of the assesses that th 

were strictly f^^ as not anv n ^.tement that he suffe-d 

/cpar men^^^^^ palled on and failed to nrove. 
a loss that he was sishnu Prim Clhovaixaranl There estimates or 

tinguish It ^ Income-tax Officer. In the present ease, a loss 

Z r^sLsfe ha^bJen^ The burden of proving this 

Jaiined y assessee. An assessee who claims a dMuction must 

alearly lay. +0 He cannot, surely, simnly assert that h'> has lost cr 

prove that throw on the Tneome-tar Officer, (who 
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the analogy with real judicial proceedings is to be pressed) the burden of provhig 
a negative. In the nature of the case it would practically always be impossible for 
the Income-tax Officer to discharge it. In the present case, the assesses, in a 
statement submitted along with the return under section 22 (2), stated that he 
suffered this loss in the cotton business, and to prove this it was necessaiy for him 
to show complete accounts for his cotton transactions including the opening stoc k 
for the year. His mere statement, though made on affirmation, that h 2 had no 
opening stock was rightly rejected because though he has admitted the existence 
of account books for his cotton trade in the previous year, he did not produce 
tliem. This claim was correctly disallowed because the assessee tailed to esta- 
blish it. 

9. In regard to the accounts produced and examined by the Department, 
it is observed in the High Court’s order, that the Assistant Commissioner Had 
found them correct and that the Commissioner of Income-tax seemed to have con- 
fused the assessee ’s cotton business with that done in the name of Dongulal 
Ghisulal in the previous year. I beg to point out that neither in the assessment 
order nor in the appellate order were the accounts produced criticised. What was 
stated in those orders was that the assessee, since he had not produced his pre- 
vious year’s account books, had failed to substantiate the alleged loss in. cotton, 
which was therefore not allowed. 

10. It seems to have been supposed that the Department did not allow the 
loss because it suspected that the assessee had suppressed the accounts showing his 
previous year’s proffts and the High Court has remarked that it is not likely that 
the Income-tax Department with its vigilant staff would have assessed this 
assessee s income from cotton business in the year 1923-24 at Rs. 26,000 only, when 
it was actually over Rs. 50,000 (Rs. 26,000 plus Rs. 24,528-1-9). I beg to submit 
that this was not the position of the Department. Had it been so, tlie Depai't- 
ment would have had recourse to the simple expedient of revising under section 34 
ot the Income-tax Act the assessment made under section 23 (4) m the previous 
year. As already explained, the accounts of the previous year 79-80 ending in 
Diwali 1923 were called for in order to see whether^ they showed an^ closing 
stock. 


11. 1 beg now to give my answers to the three questions raised in para 6 
of the assessee ’s application dated February 1927 : — Question (a). answer to 
this is that for the reasons given above I was correct in holding that the loss was 
not proved and that therefore it could not be admitted. Question (b). For the 
reasons given above, this question should also be answered in the affirmative. 
Queston (c). No addition was made to the income but the loss claimed was din- 
allowed and there was nothing unjustifiable or bad in law in this disallowance, 
nor was it based on su^icion or irregular or hearsay information. 

W. B, Pendharkar, for the Assessee. 

D. N. Choudhary, for the Crown. 

JUDGMENT. 

The Commissioner of Income-tax has stated this Case according to the order 
of Kinkh ede, 'Additional Judicial Commissioner, passed in Miscellaneous Judi- 
cial Case No. 8-B of 1927 on the 25th June 1928. The facts have been stated at 
some length in the reference and need only be briefly repeated. There is a firm 
at Akola styled ‘ * Raghunathdas Rampratap ’ ’ of which owner is Radhal^n 
Laxminarayan. That firm keeps accounts from Diw§di to Diwalt and submits 
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return^ accordingly for the purpose of income-tax. For the year ending in 
Diwali 1924 the return shown was : — 


Rs. 

Income . , 10,473-12-6 

I^oas . . 5,034-13-9 

Total income . . 5,436-14-9 

The. Income-tax Officer not accepting this return called for accounts and sub- 
mitted a report to the Assistant Commissioner, who after hearing Radhakisan 
and examining the accounts, assessed the income at Rs. 44,847-6-0. Kadliakisaii 
made an appeal to the Commissioner of Income-tax and some reduction was made 
by the Commissioner, but otherwise the assessment was upheld. The assessee 
then applied for a reference under section 66 (2) of the Income-tax Act to the 
High Court, but his prayer was rejected by the Commissioner on the ground that 
no question of law arose out of the facts of the case. On an application then 
being made to this Court, Kinkhede, Additional Judicial Commissioner, held that 
the case involved questions of law and directed the Commissioner of Income-tax 
to state the case and make a reference. 


The only point really in dispute now is whether the item of Rs. 24,528-1-9 
shown as loss in the cotton business for the year under assessment is wrongly dis- 
allowed by the Assistant Commissioner making the assessment and by the Com- 
missioner in the appeal. The matter has been stated at some length in the order 
of the Assistant Commissioner, dated the 17 th December 1925, making the asseK- 
'ment, a copy of which is now on the record as Exhibit A. The point to be 
that in previous year cotton business was carried on m name of I^angiUa 
GhisulaL When the books of the firm were called for, Radhakisan produced 
hooks of the firm of Raghunathdas Rampratap, but 

Doninilal Ghisulal. He stated that he could not find those books and appeals to 
maintain in his appeal and in his application to this Court that the 
Donimlal Ghisulafwere incorporated in the books of the mam firm Raghunathdas 
Siatap The Sant Commissioner, however, held that ho could not accept 

the iLof ils; 24,528-1-9 became 

prece<Rng year were not nuestiou i e. of Dongulal Ghisulal, were 

that as the accounts of the busmess there was any opening stock from 

not prtduned, ‘t 00.M not Otsionor itorofoto hold thot dio appellant 

fatlSSS™ St i altaind thU lo. did ao. dlo. it. 

In his order of reference the Commissioner 
given in the application to the High “jj ,he Commissioner under 

Ltinet from the grounds given *" “question of law not raised 

section 66 (2), f ^ referring in this con- 

by the applicant before the ^ Jainarmjan Motiram v. Comnm- 

nection to the case decidi^ by this «*>“ decided by the Madras 

SBrr a= 

(8; I I. T. c 266 

ii T.c.ne. 

(2) 2 !• T. C. 614. 
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think, be gone into in disposing of the present reference, because, although the 
grounds given in the appUcation to the High Court were different in form from 
the grounds given in the former application to the Commissioner, the real point at 
issue is the same viz., whether the Assistant Commissioner was right m disallow- 
ing the losses amounting to Rs. 24,528-1-9 alleged by the applicant during the year 
under assessment. The question of the interpretation of the Assistant Commis- 
sioner’s order does not, in our opinion, arise, because the Assistant Commissioner’s 
order is really clear and, in any case, the order of the Commissioner 
when deciding the appeal is as clear as possible and can leave no room for doubt 
that the losses were not allowed because they were held to be not proved, and not 
on account of any imaginary profits or gains which were Supposed to have 
occurred during the year under assessment or the previous yearl 

The facts of the case are simple as stated above and in our opinion, the 
only point of law involved is the question on whom the burden of proof lies to 
prove losses alleged to have been sustained: on the party alleging the losses or 
on the Income-tax Department. The Assistant Commissioner and the Commis- 
sioner contend that the burden of proving losses is upon the assessee, who alleges 
them; whilst the argument put forward by the applicant is that proving losses is 
proving a negative, and that therefore, on the principle of the ruling in Bishnu 
Priya Ckowdhurani, £n re {1), the burden of proving^e negative should not have 
been cast upon the applicant. This contention is, ih our opinion, quite incor- 
rect. There is a considerable difference between proving a negative, i.e., proving 
that there is no income during a year, and proving that there werejas a matter oj 
fact, actual losses incurred. The applicant in the present case has not denied 
that there was income during the year under assessment. He has admitted 
income, but has pleaded that the expenditure exceeded the income and that a lo^ 
was sustained. He however, only staled the figures of purchases and sale-.:, and 
when asked to give the opening balance, which was surely necessary so ar to 
determine the net income for the year, he has failed to do so. We consider that, 
when once income has been admitted, the burden of proving losses is upon the 
assessee who alleges them, and the losses cannot be said to be satisfactorily proved 
unless aU the particulars with regard to them are clearly shown and a very 
portant particular with regard to such losses must always be the opening 
balance at the beginning of the financial year in which the losses are said to 

have occurred. 

Under section 24 (1) of the Income-tax Act an assessee is entitled to have 
his losses set off against his income in any year, but he surely cannot claim that 
right unless he proves the losses; and the losses cannot, we think, be held to be 
satisfactorily proved by merely showing the figures for purchases and sales dur- 
ing the year without showing the opening balance in hand at the beginning of 
the year. Nor are we pressed by the argument that in the present case there is 
really an assessmeiA foi‘ additional income during the preceding yew, which view 
seems to have been taken by Hinkhede, Additional Judicial Commissioner, in his 
order directing the Commissioner to state the case. The income for preced- 
ing year was assessed under section 23 (4) of the Act as the assessee did not pro- 
duce his books or accounts. In the year now under review books were produced, 
but it has been held that those books, although they have been accepted as far as 
they go, are not sufficient to prove the losses alleged to have been susta*ncd be- 
cause the openii^ balance has not been shown. There is no attempt now made 
by the Income*i:ax Department to increase the assessment for the preceding year, 
nor has any action been taken, under section 34 of the Act with regard to the pre- 
vious year, AU that is now held by the Income-tax Department ia that during 
the year under assessment the appUcant has reaUy enjoyed income considerably 

(iT” irTrc.Tel 
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more than the income shown, because the losses which he has aUe»ed in l\is c 
business have not been proved. iuL„eu in ms coiton 

reference are:— (1) Was the Commissioner of 
Income-tax right in interpreting the Assistant Commissioner’s order to mean tl-at 

the loss w^ not proved notwithstanding the facts disclosed by the Assistant Com 
raissioner s order dated 17-12-1925? ^ i^om- 

A ■ ♦ the Commissioner of Income-tax right in interprcUug ti e 

^stant Coi^ioner s order to mean that no imaginary profits from a supposed 
stock were added in order to set off the loss of Ks. 24,528 sustained by the assLee! 

(3) If not, was not the addition unjustified and bad in law as based on 
mere suspicion or irregular and hearsay information in the face of the assessee s 
Statement denying the new and imaginary source of income ? 

With regard to the first, we are of opinion that the Commissioner oi 
Income-tax was right in his interpretation of the Assistant Commissioner’s order. 
Inparagraph 2 of his order a copy of whicn is filed as Exhibit B, the Commissioner 
has quoted a passage from the order of the Assistant Commissioner and has tiiuu 
pointed out that there was some slight confusion in the latter order. The Com- 
missioner has then gone on to show now the assessment in the preceding year was 
made under section 23 (4) as accounts were not shown, and in the year under 
assessment, as the opening stock had not been shown, the Assistant Commissioner 
refused to admit the loss of Rs. 24,528. The Commissioner has further explained 
that the addition of this loss to the income return is not really an assessment of 
additional income but is only a refusal to accept losses, which were alleged, but 
not proved. We cannot see that there is anything wrong or illegal in the Com- 
missioner’s interpretation of the Assistant Conumssioner s order or in his find- 
ings. 

As regards the second question, which is largely a repetition 
of the first, we would again hold that no imaginary profits from 
a supposed stock have been added either by the Assistant Commis- 
sioner’s order or by the Commissioner’s interpretation thereof. All that 
has been held in both orders is that, as the opening stock was not shown the losses 
which have been alleged as a result of the sales and purchases for the year under 
assessment could not be allowed. No imaginary profits or additional income have 

been assessed. 

The figures as given by the assessee have been accepted with the exception 
that the losses shown have been disallowed as not proved. 

From these findings it follows that the addition was not unjustified or 
bad in law. It was not really an addition of income, but only a refusal to allow 
alleged losses. Nor has it been shown that these losses have been disallowed 
on account of any hearsay information, and there is no question of any new or 
imaginary source of income. All that has been held is that in the ordinary cotton 
business which was admittedly carried on by the assessee, the losses shown have 
not been proved, because the opening balance at the beginning of the year was 
not shown and only sales and purchases during the year were shown. 

We are of opinion, then, that the case now stated for decision sliouid be 
answered a:, indicated above and that ihete are no legal pounds for interfering 
with or reducing the assessment as made by the Commissioner of Income-tax. 
Costs of this application will be borne by the applicant. We fix pleader r fee at 

Rs. 300. 
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(-286) IN THE HIGH COURT OF JUDICATURE AT ALLAHABAD. 

Before Mr. Justice Lai Mohan Muherfi and Mr, Justice Niamat TJflak. 

(15tli February, 1929). 

Messrs. Ram Kuar Mohan Lai . . Assessees.* 

!!• 

The Commissioner of Income-tax, United Provinces . . Referring Officer. 

Income-tax Act {XI of 1922), Secs. 23 (4) c£ 27 — Assf, on non-suhmission 
of return — Accounts filed in Criminal Court — Sufficiency of grounds for non- 
production — Refusal to re-open asst. 

The assesses applied under Sec. 27 of the Income-tax Act for cancelUition 
of an assessment made on the 2Btk January, 1928, under Sec. 23 (4) for no^i-suh- 
mission of return, alleging the filing of ^his accounts in a pending criminal case ns 
the reason for his default. The application was dismissed as the assesses did not 
.^how that he coxtld not get the accounts hy producing a copy of the application for 
the return of the accounts in the criminal case disposed of in October 1927. 

HELD, that the Income-tax Officer was perfectly justified in refusing to re- 
open the assessment. 

Case (Misc. Case No. 957 of 1928), stated under Sec. 66 (2) of the Indian 
Income-tax Act. by the Commissioner of Income-tax, United Provinces, for the 
opinion of the High Court. 


CASE. 

T j assessee— a joint Hindu family of Asra of whioh 

Ula Mohan Lai IS the head— was sem-ed with notices under section 22 (21 of the 

and 1927^^8”’''^’"" ’3, 1927, for the years 

for a an application aated June 28, 1927, 

for a month s extension which was srranted. The grounds as urged in the annli 
cation were that the proprietor of the firm had gone out on veil urgent pi^e of 
usiness to Bombay, that the hooks of account were not readv, and that they would 
be brought up to date hy the end of the extension applied for 

' ear 1927-28. ’ ^ 16,000 for *he 

of r cancellation 

the a^lication. Appendix 

• 0«29) 27 A. L. J. 536, ««^couni 


••Not printed. 
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had for % long time been detained in the court of the City Magistrate and that he 
x?ould not get them back as the appeal, filed on behalf of the Government again^c 
the judgment of the City Magistrate, was still pending before the High Court. 


The assessee was asked to adduce evidence in support of this application 
and the case was, therefore, postponed by the Income-tax Officer for this purpose. 
It was taken up on February 6, 1928, when Lala Shyam Sundar, a member of 
the assessee joint Hindu family, filed a printed copy of the judgment of the cri- 
minal case and his statement was recorded. It was alleged by him, in the .course 
of his statement, that he had applied to the court for the return of the books but 
they had not been returned. The Income-tax Officer then gave him a further 
opportunity of producing evidence on March 12, 1928, to prove that he had 
actually made the application. The assessee appeared on this date and stated on 
oath' to the effect that he had not been able to obtain copies of the application 
for the return of the books made before the City Magistrate and of the order 
passed thereon (please sec extract copy of the translation of his statement con- 
tained in Appendix B.*). The Income-tax Officer then rejected the application 
for reasons given in his order dated March 13, 1928 (vide Appendix C.*). The 
assessee' appealed against the order of the Income-tax Officer but the Assistant 
Commissioner of Income-tax agreeing with the Income-tax Officer dtsnussed the 
appeal (please see Appendix D.*). 

2. The assessee has now demanded a reference to the High Court under 
section 63 (2) of the Income-tax Act for reasons given in the application (copy 
of the application is contained in Appendix B.*). 


3. The question of law that the assessee wants the Commissioner to refer to 
the High Court are:— (1) Whether it is obligatory on an Income-tax Officer to 
issue a notice under section 22 (4) where a notice under section 22 (2) is served 
on assessee for the first time ? and (2) Whether, in the circumstances of the ^e. 
the assessee ^‘was prevented by sufficient cause*' from making a return of ins 
income within the meaning of section 27 of the Income-tax Actf 

4. The first question does not arise out of the facts of the case as it was 
not rais^ in appeal and cannot, therefore, be referred. 

5. As regards the second question, it is the opinion of 

that it is a question of fact and not of law : but as BUitadt 

on this point by Coutts Trotter, C.J., and Knshnan, J., in mva Prat^ B^nadu 

within the meaning of section 27 of the Income-tax Act ? 

6. It is, I think, necessary to note here the salient futures of the case. 

It is a fact that Shyam Sundar, Mohan Lai and Nathi Mai, members o 

the assessee joint Hindn family, were involved in a criminal case during the year 
1927 ^^^he police enquiry and the subsequent trial in court under wctmii 
420 and 486, Indian Penal Code, extended over several months as would app^j 
trom the following extract from paragraph 1 of the judgmeM of the City Magis- 
mte thf^port of the A. P. C. < Asiatic Pct^leum ^ny) Inspector 

Mohammad Khan, dated June 24, 1926, and on a certificate f^ Mr. 
Kv^ of the A. P. C. firm, dated. Jime 28, 1926, a chse wi« Z ’ 

aftST protracted enquiry by the PoMee, a final report was suhmitt^ and ^nj- 
tioiSd on.March If, 1927. On May 25, 1927, the accused through Babu Bmde- 


• Not printed. 
(I| 8 I. T. C. 40. 



377 


COMMISSIONER OF INCOME-TAX, U. P. 


filiari Prasad, VakU, served a notice on tiie A. P. C. claiming Es. ^0,000 as 
images. This gave a fresh life to the afEair and one of the A. P. C. ofticers 
visited the Superintendent of Police on June 28, 1927, and also sent a lettox to 
him to re-open the matter, and to make further enquiries. The matter was thus 
taken up again by the local Police and all the three accused were sent up under 

section 420, Indian Penal Code.” 


It is however to be noted that the books of account were filed in the court 
of the City Magistrate, Agra, some time in July or August 1927, and the c^Q was 
decided on October 15, 1927. (The exact date or month when the books were 
filed in the court of the City Magistrate is not known as m his statement of h eh, 
ruary 6 1928, made before the Income-tax Officer the assessee mentioned this 
date to be July 1927, whereas in paragraph (6) of the statement of facts 
in the application for reference, Appendix E, he has mentioned it as August). 
If the books were filed in August the a^essee eould easily prepare his returns of 
income before filing them (the books) in court. 

Further, it has been alleged in the course of his statement made on Feb- 
ruary 6, 1928 (Appendix P.*), that the assessee had made an application for the 
return of the books about November, 1927. But Ke has failed to adduce any 
evidence in support of this fact before the Income-tax Officer. The^ all^ation 
made in paragraph (c) of the statement of facts given in the application for 
reference (Appendix E) that the appellant did ffle a copy of the order of the 
Magistrate refusing to return the account books before the Income-tax Officer is 
incorrect as no such evidence was filed. This is also clear from the statenient 
on oath made on March! 12, 1928 by Shyam Sundar (Appendix B) in which he 
has admitted that he could nof^^btain a copy of the application made before the 
City Magistrate for the return of the books or of the order passed thereon. He 
has, no doubt, filed* certified copies of an application of the same- nature^ and 
the order passed thereon, along with his appeal before^ the Assistant Commis- 
sioner of Income-tax, but these are the certified copies of an application made 
before the City Magistrate, Agra, for the return of the books on March 15, 1928, 
and of the order passed thereon and have noUiing to do with the application 
alleged to have been made about November, 1927. There is, in fact, nothing on 
the record to show if any such application was ever made before the City Magis- 
trate prior to the application of March 15, 1928. The application made on March 
15, 1928, cannot affect the merits of the case as it was m^de long after the assess- 
ment had been disposed off. In fact, it was actually made after the application 
under section 27 had been rejected. Thus there is no evidence to show that he 
had made any application during the pendency of the assessment proceedings for 
the return of the books. It is further to be noted that the assessee could have 
referred to the hooks even as they were in the court of the City Magistrate, and 
that as the assessment was actually disposed off over three months after the crimi- 
nal ease had been decided he could easily have applied, soon after the decision of 
the case, either for the return of the hooks or for permission to refer to them in 
coi^ for purpose of making the return. The Commissioner is, therefore, of 
opinion that the answer to the question is in the negative. 


JUDGMENT. 

This is a reference by the learned Commissioner of Income-tax fqr an 
answer on the question, ‘‘Wliether in the circumstances of the case, the assessee 
was prevented by sofficiezit cause from ma^g a return of bis income within tue 
meaning of seotion 27 of the Income-tax Actt** 


Not printed. 
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V. 


very simpk re.”' rT^L'af ^ f Tntm t '''''' “ 

judgment, on 25th January 1<?28 Th« o ^ Jncome-tax to the best of the 

the assessment under section^27 of th^ncornTtax Act*’^ T}? of 

cancelled provided the assessees could Drove thnt Vi assessment could be 

eient cause from making tlm rct^n requTcd by see ^ 

In this particular case it is said that thor*. ^ i income-tax Act. 

books of account had been produced in that case ThT'"^ '‘‘f and the 

off in October 1927 and th^best criminal case was disposed 

1928. The represLurive of be a™‘ fi?m Tho 0000 ^ ^ "r" 

Our answer to the question is in the negative. 

We certify that the Government Advocate is entitled to a fee of Rs 100 
He may file his certificate within the month allowed under the rules. 


(287) IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Sir Murray Coutts Trotter, Kt, Chief Jmtice, Mr. Justice Odgers and 

Mr. Justice Beasley. 

(I5th February, 1929). ' 

R. M. S. T. Ponnuswami Pillai . , Assessee. 

V, 

The Commissioner of Income-tax, Madras . . Referring Officer. 

Income-tax Act {XI of 1922), Secs. 2 (1) cB 4 (2 ) — Tea estate in Ceylon — 
Cultivation arid manufacture on a large scale — Income from growing tea, if agri- 
cultural income — Remittance from Ceylon — as profits of t>usiness, legality 
of. 

The assessee owned a tea estate in Ceylon, about 3700 acres in extent, em- 
ploying more than 400 hands in pruning, weeding, plucking and other operations 
connected with t'he growing of the leaf. The green leaf when plucked was cured 
in his factory by up-to-date machinery manufacturing about 1 million lbs. of tea 
for sale in open market. On an assessment of a remittance to the assessee from 
Ceylon under Sec. 4 (2) of the Income-tax Act 

HELD, that the income denved from the tea estate attributable purely to 
agricultural operations such as cultivating and plucking the tea leaf constituted 
the profits and gains of a business within the meaiiing of Sec. 4 (2) of the Act. 

Case (0. P. No. 152 of 1928) stated under See. 66 (2) of the Indian 
Income-tax Act by the Commissioner of Income-tax, Madras, for the opinion of 

the High Court. 

CASE. 

I have the honour to refer the following case for the opinion of the High 
Court under stciion 66 (2) of the Income-tax Act, XI of 1922. 
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2. Tlie petitioner was a member of a Hindu undivided family represented 
•V Mari Gounder, liis grandfather. The joint family owned tea estates in Ceylon 
and a factory where the tea grown on the estates was manufactured for sale. 


3. After the death of Mari Gounder, the petitioner and the other co-par- 
ceners of the lainily became divided in status but instead of dividing the estate 
and the other assets of the family between themselves by metes and bounds tliey 
continued to manage the properties jointly. , 


4. The total area covered by the tea estates in Ceylon — four in number — iti 
approximately 3700 acres. They grow tea in these estates, employing more than 
400 hands on pruning, weeding, plucking and other operations connected with 
^he growing of the leaf. The green leaf when plucked is cured in their factory 
in which up-to-date machinery is employed. In the factory they employ approxi- 
mately 160 hands. The tea so manufactured amounts approximately to 1 million 
pounds. This is sold in the open market. 


5. The total expenses of maintenance are deducted from the sale proceeds 
of the tea and the profit or loss arrived at on this basis is distributed among the 
petitioner and his co-sharers in proportion to the shares held by them in the 
joint family property. 

6, iLo management of these estates is a commercial undertaking earned 

income is not a casual gain, or a result of the mere 

cccup&tioQ OX Isnci* 

tl>e y^r of account Akshaya,' the petitioner reeeiirej in British 
ndia a rern.ttance of Bs. 53,000 from Ceylon. He did not deny that the remif 

contended thrt su.h income L 

Tn^T again be received in Cti^ 

India ^d co^d not be charged to incom^tax under section 

Of the family was carrying on the business of graweTs Ind^T 
lecturers ci tea, and that the profits receiver^ in Rrifiot and manu- 

giuns of a busin'ess and should 5*1 deemed rae.^ue or 

3ub-section k of section 4 On annooi fk . ^ arise in British India under 

the finding of thv-Income^-tax^i^^r! ^ ^ Assistant Commissioner agreed witfi 

Court is solicit is^°^hethe'r ^ which the opinion of the 

estates, in so ^ it is IttribuLwr^yf petitioner from his tea 

cultivating and plucking the tea constitiitP« operations such as 
may be. assumed for the business- It 

i. .o ss,tr!;i‘,s£?2 £ SfL’js.r 

manner des<Sbed\bo^constitutlst bus^^^ and m^ufacturing of tea in the 

contained iu section 2, sub-section (4) of theT,!d*“ of the definition 


- * petitioner's contention is that the profit derived from *«.> ^ * * 

and that this agricultural prfc^^iL^ot be rb^ 

my opinion the agricultural process is on the ^ * bmimess. I 

port of the basiuess upon which the netitioner^^*® ^ ^ inseparabl 

treated as a di.slin^wS?^e “come. ^ should not b 
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It M common ground that thie income attributable to the conversion oC 
^e gropn leaf into a marketable product is business profit, being derived from a 
process of manufacture. If the petitioner's contention is accepted it will be 
aec^ary to determne what amount or proportion of his income is attributable 
U) this process, and whether the sum so attributable, or any part of it, lias been 

petitioner relies upon the ruling in the case of the KUling VolUy Tea 
Company y. .Secretary of State for India{l), in which it was de^ed that X 
mcome derived by the said Company from tea estates was in part attributablo 

that extent was ‘ * agricultural income” according to tiic 
^ contjined in section 2 (1) of the Income-tax Act. The question who- 
^er agriculture was or could be part of a business did not arise in that case 

income' , as defined in the Act, would be exempt from tax 
even if it were found to have been derived from a business. We are admittedly 
not now concerned with agricultural income in this sense at all. 

A. Krishnaswamy Iyer, for the Assessee. 

U. Paianjali Sastri, for the Crown. 

JUDGJIENT. 

, - The question referred to the Pull Bench is whether the income ■ derived 

by the petitioner from his tea estates, in so far as it is attributable to p'nely 

agnc^tural operations such as cultivating and plucking the tea, constitute 
profits aiio gains of a business”. 

The petitioner and the other co-parceners of his family, though di;/ided in 
Jtatus, lave not divided by metes and bounds certain tea estates in Ceylon, but 
have contmued to manage them jointly. Those estates are four in number and 
the toW area of them is approximately 3700 acres. More than 400 hands are 
employed in pru ni ng, weeding, plucking and other operations connected with 
the growing oi the leaf. The green leaf when plucked is cured in a factoiy by 
up-to-date machinery. In the factory there are employed 160 hands and the tea 
so manufactured amounts approximately to one million lbs. and is sold in the 
open market. During the year of account the petitioner received in British 
India a remittance of Rs. 58,000 from Ceylon. It is admitted that this sum was 
remitted out of the profits of the tea estates. The Income-tax OMcer has assessed 
the petitioiicr to income-tax under section 4 (2) of the Indian Income-tax Act, 
which is as follows : Profits and gains of a business accruing or arising without 
British India to a person resident in British India shall if they are received in or 
brought into British India, be deemed to have accrued or arisen in Britisli India 
and to be profits and gains of the year in which they are so received or brought, 
notwithstanding the fact that they did not so accrue or arise in that ye\r, pro- 
vided that they, are so received or brought in within three years of the end of 
the year in ^/Inch they accrued or arose. On appeal the Assistant Commissioner 
agreed with the findings of the Income-tax OfEicer. The assessee however con- 
tends that the profit derived from the tea estates is in part attributable to the 
growing of the leaf which is an agricultural process and that this agricoltuval 
process cannot be described as a business and therefore the profit upon which the 
income-tax is sought to be imposed is not the “profit or gain of a business* and 
30 cannot be taxed. 

The question we have to decide is whether growing tek is a business in 
the sense that that word is used in section 4 (2) of the Indian Income-tax Act 
The definition section of the Act is section 2 and in sub-section (4) “business*' 


(1) 1 I. T. C. 64. 
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is defined uA including “any trade, commerce or manufactxire or any adventure 
or concern m the nature of trade, commerce, or manufacture/’ In sub-scotion 1 
of the same section “agricultural income” is defined. The assessce contends 
that the process of growing tea, as distinct from the process of converting gicen 
leaf into tea, is agriculture as defined by section 2 (1) (b) that the income is 
agrieultui*al income which, had it been derived from tea estates in British India, 
would have been exempt from taxation under section 4 (3) (viii). He does 
not of course in respect of this income claim exemption under that section. He 
eannot do so as the tea estates are in Ceylon ; but his contention is that in India 
such an income is agricultural income, that the process which produces it is agri- 
culture and that the description of “business” in section 2 (4) was ne/ec intend- 
ed to be applied to this exempted process wherever the income from it is derived, 
but that it IS income either from “property” or “other sources.” 


Mr. AJ’adi Krishuas^vami Ayyar relics on the case of Killing ValUy Tea 
Company v. jS'ecretari/ of State for IndiaW, There the question consiaured was 
whether the income from a tea garden, ^vhere tea was grown and made ready tor 
the market by mechanical process, was assessable, and it was held that the income 
was to be apportioned and so much of it as ^vas obtained by the man^ofacturing 
process was assessable and so much of it as was obtained by the process of grow- 
ing was exempt as being agricultural income. In apportioning the income the 
Calcutta Bench adopted the principle in the case of the Inland Revenue Commis- 
^ners v. RansQm{2)t and other cases. In the former case the respondents, who 
were a limited company carrying on business as manufacturing chemists and 
growers of medicinM and other herbs, owned a factory where the manufacture 
and distiUatioh of herbs were carried on, and they also occupied a farm on 
which they grew herbs for treatment in the factory. Memoranda were kept of 
the value of the produce transferred to the factory, of the prices obtained by the 
sale of incidental crops to the public, and of the expenses relating to the farm 
operations. The respondents were assessed to excess profits duty, and on an 
appeal, by them against the assessment the General Income-tax Commissioners 
found as a fact that the respondents occupied the farm mainly for the purpose 
of the factory, but they were of opinion that the occupation of the farm was 
business of husbandry, and that the profits of the farm should be excluded for 
the purpose of excess profits duty, and they fixed the assessment on this basis. It 
was held that on the facts there was evidence on which the General Commissioners 


could find that the company was engaged in husbandry and also that it was pos- 
sible for the Commissioners to separate the business of husbandry from other 
businesses, there being nothing in law to prevent them from doing so. It is 
quite clear that where more than one process is used, each can be kept distinct 
from the other or others for purpose of assessability to income-tax. One process 
may be exempt from taxation altogether, another may be assessable under one 
section of the Act and another under another section and that apportionment 
was made in Kiting Valley Tea Company*s ca«e(l). With regard to the assess- 
ment of tea estele in India it is the practice to so apportion the income fi‘om 
pose estates, that is to say, a portion of the income is treated as agricultural 
income and exempted from taxation and the remainder is assessed to tax. Im- 
portant though the deciaon in Killing Valley Tea Company's case(l), may be as 
deci^g that the profit from the mere growing and tending of the tea is agricul- 
tural income, It hp no real bearing upon the question which is before us. That 
case did not deade that agriculture is not a business; it merely decided that 
meonue derived from growing tea is “ agricxfitural income". It ^ows that such* 
teome IS exempt ^m taxation on that account because section 4 (3) (viiil 
exprpsly exempts it. The Calcutta Bench do not consider whether the inPAmi' 
w^meome faUing within any other section of Z 


I I. T. C. 64. 


(2) (1918) S K. B. 709. 
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leave quite undecided the question of whether this process can be dc^ribed as a 
business or not. 

Jlr. Alladi Krishnaswami Ayyar relied also upon Back v. Banielsil) 
There the respondents, who were wholesale potato merehants and potato ‘salesmen 
carrying on business in London, owned land lon wliich they grew potatoes and 
also hired land under ordinary tenancy agreements for the same purpose They 
also grew potatoes on land in Linconshire which they hired from neighbouring 
farmers under special agreements, the lands so hired being changed each season 
Under those special agreements by which the land was purported to be let to the 
respondents, the respondents had possession of the land until the potatoes were 
fully ripe, which in some cases was more than a year from the date of the agree- 
ment and in others was less than a year. The landlord under the agreement Jiad 
to plough the land, do all tlie carting and provide all the horse labour that was 
necessary. The respondents supplied all the seed, artificial manure, and manual 
labour necessary to grow the manure, plant the seed, take up and pit the potatoes 
and afterwards prepare them for the market. The landlord was paid £3 per 
acre as rent for the land and £15 per acre for supplying all horse labour, etc., 
which sum also included all rates and taxes. The landlord was, and the res- 
pondents were not, assessed to income-tax under Schedule B in respect of those 
lands. The respondents sold the potatoes which they had grown in the coui*so of 
their business as potato salesmen. They were assessed in London to income-tax 
under Schedule D on the profits of their business as potato merchants and sales- 
men, and the profits they made from the sale of potatoes grown on tlxo lauds 
under those special agreements were included in that assessment. It was held 
that the respondents had the use of the lands on which they grew potatoes under 
the special agreements in a full sense of the term, with full power to maintain 
their rights and must therefore be deemed to be occupiers within rule 2 of Sche- 
dule A and tliat they were assessable in respect of the profits arising from the 
occupation of the lands in question under Schedule B and not under Schedule D. 

Under the English Income-tax Act of 1918 the tax in respect of the occu- 
pation of all lands, tenements, hereditaments and heritages in the Uuited King- 
dom for every 20sh. of the assessable value thereof is chargeable under Schedule 
B of that Act and by rule 5 of the Schedule any person occupying lands for 
the purpose of husbandry may elect to be assessed under Schedule D and in 
accordance with the provisions and rules applicable thereto instead of under 
Schedule B. The respondents in that case (the assessees) contended that they 
were for the purpose of the Income-tax Acts to be deemed occupiers of the lands 
so used by thorn. They had not exercised their option to be taxed under Sche- 
dule D and claimed that the potatoes were grown by them and produced as the 
result of their occupation of the lands and that while they were liable to be 
assessed under Schedule B in respect of this occupation the potatoes so grown 
could not bo distinguished from any other produce of husbandry marketed in 
the ordinary course and that the profits from the sale of them could not be in- 
cluded in any assessment under Schedule . D. With those contentions the Court 
of Appeal agreed. It may be observed however that the occupation of hus- 
bandry is specially dealt with in the English Income-tax Act and even in such occu- 
pations it Is open to the person so engaged at his option to be assessed under 
Schedule D as cairying on a business. There is no such special treatment in this 
country of the occupation of agriculture except that the income arising therefrom 
is exempt altogether from taxation. There is no equivalent here of Schedule B 
of the English Income-tax Act of 1918 and it is also of importance to observe 
that cultivating land to grow produce for the purpose of sale is considered m 
Back V. Danieis{l) by Scrutton, L.J., to be a trade. On pag e 203 he states aa 

( 1 ) 9 TaxCae. 183; 526. 
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rollows: '^C-ultivating land to grow produce for the purpose of sals is in my 
opinion u trade. But Parliament had dealt with that trade where it is exercised 
by the occnpalion of land, by assessing the occupier on the annual value of tbe 
land and not on the profits made out of its produce, unless the occupier himselC 
elects to be so tnxed.^ When there is a separate and distinct operation uncomieet- 
ed with the occupation of the land, such as cheese factory dealing with ihc milk 
of a dairy farm, or a butcher’s shop dealing with the boasts of a cattle farm. 
I can understand a separate assessment of that operation ; but I do not think that 
the fact that the farmer sells his produce either on the farm or at the local market, 
or at Mark Lane, or even if he sells it in a shop, justifies an assessment under Sche- 
dule D as veil as or in substitution for Schedule B.” 


As Scrutton, L.J., points out altliough cultivating land is a trade Parlia- 
ment has especially dealt with tliat trade, namely, by allowing the person who 
carries it on to be assessed at his option cither under Schedule B as occupier of 
land or under Schedule D as a person carrying on business and in addition to per- 

ePu* husbandry being given the option of assessment under ciiher 

Schedule B or D, persons occupying woodlands arc also under the rules of Sehe- 
duIeB of the English Income-tax Act of 191S given a similar option. Under rule 
7 any person occupying woodlands wlio proved to the satisfaction of the General 
Commissioners or the Special Commissioners that those woodlands are managed 

tL ^ basis and with a view to the realisation of profits mav 

charged the tax in respect of those woodlands under 

p“ of huSr/only ® 


Krishnaswami Ayyar ’s argument is that this income arises from 

? n ^ Income-tax Act and he uses the 

H^ms to in support of this contention. But 

n seems to me that there is the distinction that the English Income-tax \ct of 

dulf B anTdeaT^tf husbandry being included in Sebe. 

that Act husKrrelt the occupation of land; and even under 

is engaged 1 a business at the option of the person who 

referred to nameW business in a ease already 

where SanCev T tnland ffcucnue Commissioners v. William Ranson & Co.(2) 

WnTs w^V.tr^TetetlirCom^^^ "I".?""® -eond 

business of husb.-indrV f rom rtt authority to separ.de the 

question is on- of some diffieuBv 'P’*'* 

authority for separa“™ kL- '’’“t 'hare is no 

business of maniXturinl drZs anH^V husbandry from the main 

are liable to the duty in respect of ?heir L^n buTe's?” 
mtssioner of Inland ««wcn«e‘’v"sonp^er{3) 

for many years been an inventor and hS ^ ^bat case the respondent h;,(i 

^ese he had only sold one, and that was about 9 !^^^ nearly 400 patents. Of 
director of a company which muoaging 

^Ury and commission dependent on re^dts and*hp ^ 

(»l (1920/ 1 K. B. S87. ■ * ■ **' “• t09. 
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of several other manufacturing companies and.it was held by Bowlatt iJ tl.tff 
he was not carrying on a trade or business within the meaning of see^n 38 m 
of the Pmanee (No. 2) Act of 1915, so as to be liable to the Lee^ dnt^ 
imposed by that section. On page 597, Rowlatt J savs “New ^ ^ 

ESH =|« 

makinTwL^t mvenhng things and keeping the patent in his own haUT 

^ing what he can out of it by. granting licenses, just as a man builds a honce 

n it- Of course a pahite^ ^imot 3^ 

tor hL than sell his pictures. An author is more like an invem 

posittr^s that nnl^^-? i^^^"®"\«"^^V®yalties. It seems to me that the true 

tl^ Wntion or hi tU property called into existence by 

it Ba ntmg, is sold so as to obtain a money return again^ 

Tf fti/ f* + ’f that the inventor or the artist is carrying on a bigness 

woSd have in t^ie pro(juct of his ability, in many cases enquiry’ 

would have to be made whether he does so hahitually so as to bring him within 

d^not thil'k ^ business, but if he does not sell at all'j 

a bu^near- AnV? of the contention that he carries^bn 

Leo T T ^ further on he says: "Jt seems to me that carrying on a bum- 

f ® 'f’suosal of the article which^ produced .as 

oppojd to retaining it as a valuable thing in itself which can he treated as an 
investment, just as anything bought with the money obtained for it if it had been 

™ L r iorestment.” I do not think that this case is at aU 

nelpfui to Mr. Alladi Knshnaswami Ayyar. 


^ Mr. Pantan jali Sastri argues that agriculture is a business as (Jeflne<l by 
action 2 (4) of the Indian Income-tax Act. He describes it either as a trade or a 
business or an adventure or concern in the nature of a trade. One of the cases 
upon which he relies is Valhimbrosa Rubber Co., Ltd., v. Farmeril), a decision 
of thie Court of Session (Scotland). That was the case of a rubber company with 
plantations owned and worked by it in the Federated Malay States and the quf^ 
tion which arose in that case was what deductions the company was entitled to 
make in respect of expenditure for superintending, weeding, etc., of the planta- 
tions. Rubber trees do not yield rubber until they are about six years old. Con- 
scouentlv the company earned no profit at all during those years but nevertheless 
the rubber trees had to be cultivated during that time and expenditure incurred 
for doing so, much in the same way as tea trees have to be cultivated and looked 
after before thev uro^n^p +'hp is converted into tea. The ques- 

tion which arose in that case was whether the company was entitled to deduct 
the whole of its expenditure for superintendence and weeding on the estate for 
each year or whether the deduction was^ be limited to one-seventh of the expen- 
diture only, that is to say, as there were no profits during the six years in which 
the rubber trees were attaining maturity it was argued by the Crown tliat al- 
though expenditure had been incurred for each year the deduction was to be pro- 
portionate only on the number of years which the trees took to become profit 
earning. It was held however that the company was entitled to deduct all the 
expenditure for each year notwithstanding the fact that no profits were eanielrl 
during those years and the deductions the company was held entitled 10 make 
were deductions allowable under Schedule D of the English Income-tax Act. 


It will be seen therefore that although the business carried on by the com- 
pany might have been divided into two parts, namely, that of cultivating the trees 
and thbt of turning the .produce of the trees into rubber the whole process was 
treated as a business and no attempt was made to argue that the process of culfi- 


(i) 6 Tax Ca*. 629. 
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vation was assessable in any other way than as a trade. I cannot mysoLf see a.ny 
distinction between cultivating trees upon which the tea leaf is grown for the. 
purpose of that leaf being converted into tea and sold and the process of culti- 
vating trees for the purpose of converting the juice from those trees into saleable 
rubber. Both seem to me to be a business. Cultivating the tea tree is of no 
value to the cultivator unless the green leaf is turned into tea in the factory 
and the factory is of no value unless the green leaf is produced by cultivation. 
The two are, in my view, parts of one whole and it seems difficult cO say that one 
part is a business and tlie other not. The cultivation of the tea tree is an intcgTal 
part of the whole business. If a company were to be formed for the purjiose of 
making tea and selling it at a profit, that would be the trade, maniifaclurc, 
adventure or concern of the company and the whole operation whether it be o.ulii- 
vation or production of the tea would be so. Lord Johnstone in the VaUatnhrosd 
case(l) says: “The rule primarily to be applied is the first Rule for both the 
first and second cases under the schedule, which says, in estimating the. balance 
of profits or gains, that is the net profits to be charged, no allowance sliould be 
made except for money wholly or exclusively laid out or expended for the pur- 
pose of such trade, manufacture, adventure or concern. This must be ascertained 
from the Memorandum of the company, road in conjunction with the actual 
operations of the company. Some of the purposes of the memorandum are ob- 
Uined by capital, some by revenue expenditure. In making the discrimination, 
certain items will no doubt be found to come very near the dividing line, but 
ne discrimination must nevertheless be made as best may on business lines. It 
appears to me that, as at present worked, the trade, maaiufacture, adventure or 
Mnrern of the company is the cultivation and production for sale at profit of 
rubber and other tropical products. For this purpose land had to be acquired, 
IS? roads made, and buildings erected, before the cultivation 

D^an. What was expended for these purposes was, I think, capital expenditure, 

Income-tax Act, money laid out and expended for the 
purposes of the trade. But once the cultivation began with the planting, expen- 
ature on cultivation nrodr'>t’' M, and marketing was I think revenue expenditu 
for the purposes of the trade. 


fl ^ cannot think that, had the Vallambrosa Rubber Company Limited been 
a company instead of a mbhor company, the decision would have been other- 

decide definitely the Court of Session must have held that 
nlnti- weeding rubber plantations and tending the trees is a trade we-'ding lea 

T ^ Fo" the reasons r I Ue stated 


(288) IN THE HIGH COURT OF JUDICATURE AT MADRAS. 

Before Sir Murray Coutts Trotter, Kt.. Chief Justice, Mr. Justice Odgers 

and Mr, Justice Beasley. 

(18th February, 1929) 

E.8ll.h ..d ™ d.,., c„p„„.. 

The Commissioner of Income-tax, Madras., Re/emno Otf 

111^9 “ "*■ 
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distributable proportiojiate to purchases — Payment of interest on share capital 

Society, if earning profits assessable to tax. 

The English and Scottish Co-operative Wholesale Society Ltd., incorpo- 
rated in England under the Industrial and Provident Societies Act, 1893, had 
all its shares owned exclusively by two other co-operative societies. The object 
of the Society inter alia was to carry on the business of planters, growers, produ- 
cers, merchants and manufacturers, commission agents and brokers of tea 

and any other trade or business which might seem calculated to conduce to the 

nwre efficient working of said business. Under the rules of the Society, 

any profit shown in the balance sheet was to he applied inter alia in paying inte- 
rest on share capital at a rate not exceeding 6 per cent, and in paying divide'nd 
in proportion to the amount of purchases made by members from the Society.- 

The Society owned large estates in India growing tea, pepper and other 
produce, the produce so raised, except as to a small part sold locally as unfit for 
export, being sold to the members at the prevailing market rates, though the tules 
did not prohibit sales to non-merribers. 

On an assessment to income-tax, the Society contended ^lat it was not 
carrying on any business in British India, that it was not chargeable on that 
portion of the profits made through dealings with its members and that in any 
case the surplus derived by it fi^m transactions with its own members was not 
chargeable under the Income-tax Act. 

HELD, that the Society was a purely mutual co-operative society making 
no profits, coming with the riding in New York Life Assurance Co. v. Styles and 
hence not liable to be assessed to income-tax. 

Case [0. P. No. 134 of 1928; Referred Case No. 6 of 1928] stated under 
Sec. 66 of the Indian Income-tax Act (XI of 1922) by the Commissjoner of 
Income-tax, Madras, for the opinion of the High Court. 


CASE. 

1 have the honour to state the following c^e for the deciswn of the 
Hon’ble the Judges of the High Court under section 66 (2) of the Indian 

Income-tax Act, 1922. ^ 

2 The applicant, The English and Scottish Joint Co-operative mole- 

Exhibit “A*’* is annexed hereto and forms part ot the case. 

q The obiects of the Society as set out in Rule (2) are inter 

said business”. 

6 & 7). The Committee of management may from time to time o 

Not printed. 
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receive money on deposit from members of the Society or otherwise, issue bonds 
under the seal of the Society or grant other documents of debt bearing interest 
(Rule 18). The capital and funds of the Society may be invested in the purchase 
or on the mortgage of lands, buildings, shares and securities (Rule 19). 

5. Rule 20 provides that in the event of the balance sheet showing a 
profit in favour of the Society after paying or providing for all the expenses of 
management and the interest on loans the profits shall be applied as follows: — ► 
(a) In the depreciation of the original value of land (except agricultural land and 
tea gardens) at not less than £134 per cent, per annum, buildSigs at not less than 
£ 23 ^ per cent, per annum, of fixed stock at not less than £5 per cent, per annum, 
and of live or rolling stock at not less than £15 per cent per annum, (b) In 
paying interest on the share* capital at such rate not exceeding £6 per cent, per 
annum as the half-yeaidy general meeting may from time to time determine, (c) 
In appropriating a sum of not less than £5 per cent, of the net profits to a resen-'e 
fund, which shall be applied for the benefit of the society in manner determined 
by a general meeting of the society, (d) In appropriating a sum riot exceeding 
£1 /4 per cent, of the net profits to a special fund for the purpose of making grants 
to any purpose whatsoever (other than the purposes herein-before specially men- 
tioned) which the general meetings may from time to time determine whether 
^ch purpose be within the objects for which the society is formed or not (e) 

nf members rateable in proportion to the amount 

of purchases made by them from the society, (f) The remainder, if any shall 
be earned forward to the next account. 

6. By Rule 22 (a) the Society may by a resolution of a general meeting 
acquire and undertake the whole or any part of the business goolvill and asseU 

nnv f company, or society carrying on or proposing to carry on 

^y of the businesses which this Society is authorised to carry on ^d as part of 

the eo^deration for such acquisition may undertake all or any ofTeYiabilities 
of such pei-sons, firm, company or society. ^ iiaDiiities 

present are the Co-operative Wholesale ^ members who at 

Co-operative Wholesale Society I tH nf a L* ^ England and the Scottish 

The rules do Tt “bh the nmrket prices, 

the Society ; but the local manaffer of thp persons other than members of 

confined to its two members. stated on oath that sales are 

eurred in its varfou^dep^ments I*idia shoAving the expenditure in- 

The only income of the Society cLrg^ble to Products. 

SuH f, 5; J— “ 

Te^tS' it by sec^tion 59Ttte Se^TeftS 

its income to’the''lnS^®x“-Officer® OoUc^Sb^t ® 

carrying on any business in Brit^ India t * contended that it was not 

tax on that portion of the profite which it t T* ,?barge8ble to iiicome- 

or ^areholders and that in any ease the aurnu!? de^ngs with its members 
with its own members is not profits and transaetiong 

meaning of the Income-tax Act The lM^e\flv nw ® '"‘hln the 
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10. The Society appealed to the Assistant Commissioner who upheld the 
Income-tax Officer’s view. A copy of the Assistant Commissioner’s order is 
appended — Exhibit B.* 

11. The Society has required me under section 66 (2) of the Income-tax 
.\ct to refer the following question for the decision of the High Court. “Whether 
the profits derived by the English and Scottish Joint Wholesale Co-operative 
Society constitute income liable to tax under the Indian Income-tax Act.” 

12. Ill computing the profits of the Society the Income-tax Officer exclud- 
ed a sum of £23,857-13-6 or Rs. 3,23,942 paid as interest on the capital of the 
Society employed in British India. As I considered that the Income-tax Officer 
was wrong in allowing this interest, I called upon the Society to show cause 
why I should not revise the assessment under section 33 of the Income-tax Act. 
It is contended on behalf of the Society that the liability to pay such interest 
is a contractual liability imposed by Rule 20 of the Society’s rules and constitutes 
a continuous demand in respect of its business, that the payment is necessary 
to enable the Society to carry on its activities and that it is an expenditure solely 
incurred for the purpose of earning) its profits and gains within the meaning of 
section 10 ^2) (ix). At the request of the Society I refer the following further 
question for the decision of the High Court under section 66 (1) of the Income- 
tax Act. 

“Is the sum of Es. 3,23,942 paid by the Society to its shareholders under 
Rule 20 (b) of its rules an expenditure necessary to earn its profits within the 
meaning of section 10 (2) (ix) of the Income-tax Act. 

13. First question. I am of opinion that the Society is an ordinary trad- 
ing concern and that it is liable to be assessed on the profits and gains derived by 
it in the course of its business. The Society has not been constituted to have 
dealings with its own members and in fact there is nothing in the rules of the 
Society precluding it from having dealings with persons other than its members. 
The Society has a capital divided into shares. The net profits of the Society are 
used (1) in paying interest on capital which is in the nature of a dividend on 
shares and (2) in paying a second dividend to members purchasing the produce 
of the Society proportionate to their purchases. It may happen that a member 
who has subscribed capital may not purchase an^hing from the Society, in which 
case the share of profits paid to him by way of interest on capital cannot be said 
to be a return of the surplus of any money paid by him to the Society in. 
course of his dealings with the Society. The Society claims on the strength of 
the ruling in Styles v. New York Znfe Assurance Company {!) , that the surplus 
from trading” is not income liable to tax. I am of opinion that the case is on 
all fours with the later case of the Liverpool Com Trade AssociaUon v. Monks{2), 
followed by the Madras High Court in the case of the Trichinopoly Tennore 
Hindu Permanent Fund{S) and that the profits of the Society arising m British 
India are liable to income-tax under the Indian Income-tax Act; 

14. Second question. It is admitted that the sum on which the alleged 
interest has been paid is the capital of the Society contributed by its shareholders. 
Rule 20 states “In the event of the balance sheet showing a profit in favour 
of the Society after paying or providing for all the expenses of man^ement 
and the interest on loans, the profit shall be applied as follows: 

(b) 111 paying interest on the share capital at such rate not exceeding £6 per 
cent, per annum as the half yearly general meeting may from time to time deter- 

• Not printed. 

ID 2 Tax Cas. 460, 14 App. Cas. 381. (2) 10 Tax Cas 442 ; (1926) 2 K. B. 110. 

(3) 2 I. T. C. 886^ 
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mine.” I am of opinion that the sum of Rs. 3,23,9i2 distributed as * 'interest’^ 
among the shareholders is part of the profits and gains which the Society had 
earned by the use of its capital and tliat such profits are liable to be taxed in 
the hands of the Society irrespective of the mode of their subsequent applica- 
tion. The fact that the Society makes over a part of its profits to its share- 
holders in the shape of interest on the capital contributed by them does not make 
the payment an expenditure necessary to earn the profits within the meaning of 
section 10 (2) (ix) of the Income-tax Act. 

Nugent Grant, for tlie Asscssee. 

M. Pantanjali Sastri, for the Crown. 


JUDGMENT. 


ODOERS, J. ; — This is a case staled for our opinion by the Commissioner 
of Income-tax, Madras, and the question is wliether the Society is carrying on a 
business from which it derives profits or gains, or whether, on tire other hand, 
it is a mutual co-operative society earning no profits and therefore not liable to 
assessment under section 60 of the Act and the notification of the Government 
of India published on 25-8-1925 which runs as follows: — “R. Dis. No. 291 
I.T.|25. — In exercise of the powers conferred by section 60 of the Indian Income- 
tax Act, 1922 (XI of 1922), and in supersession of the Notifications of ihe 
Government of India in the Finance Department No. BSljF., dated the 28th 
December 1922 and No. 718-F., dated the 8th March 1922, the Governor-General 
in Council is pleased to direct that the following class of income shall be exempt 
from the tax payable under the said Act, namely: — “The profits of any Co- 
operative society other than the Sanikatta Salt-owners’ Society in the Bombay 
Presidency for the time being registered under the Co-operative Societies’ Act, 
1912 (II of 1912), or the dividends or other payments received by the members 
of any such society on account of profits.” 

The Society was incorporated in England on the 31st December, 1923 
under the Industrial and Provident Societies Acts of 1893 and the shares are 
mvned exclusively by two other Co-operative Societies, viz., the Co-operative 
Wholesale Society of England and the Scottisli Co-operative Wholesale Society 
of Scotland. The capital is £2,400,000. For the year 1923-24, the Collector 
of the Nilgiris assessed this Society to tax. On the 29th September 1923, Mr. 
Strathie, the then Commissioner, held that the greater part of the profits were 
derived from a mutual fund find cancelled the assessment. In the years 1924-25 
and 1925-26 there was no assessment but in the year 1926-27 the Income-tax 
authorities raised the question as to the year 1925-26. 


T . 1 - admfted for the Crown, that, had the Society been registered in 

India, It would undoubtedly be exempt under the notification made by the 
Governor-General under section 60 of the Act of 1922 set out above. 


The Society maintains that it is a mutual society making no profit but 
to its mepibers merely the difference between the amount notionally 
debited to them and the paving that the Society has been able to effect bv ite 

thrsiciety^”'^ difference is distributed by way of bonus to the membe^^ of 


The Con^Mioner was of opinion that the Society was an ordinary trad- 
ing concern and that there is nothing m its rules to preclude it from^avinir 
dealings with persons other than its members. The r^ons that inXeerSn 
Commissioner to come to this decision appear to be that the 

Society are utilized in paying interest on capital which is in the op ton o^f Se 
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Commissioner a dividend on shares and, secondly in paviue another 
dividend to members purchasing the produce of thp (second) 

their purchases. The Comnussifner a^s Tat suppolnrl'^m^^^ 

subscribed capital, makes no purchases, the share of producfpai^tohim hv w ^ 
C^nVrTl^AssZlHcrUd v^’ZnVsm ^'^The" the toefpo"" 

-S-as-r r srsisij xzz. 

number^"'' ^5 each and unrnnited in 

. .Si'., iSi'iii? "fi.i”'"' •'•" -“«■ 

Co-operatiyc WJiplesale Society Limited. These persons must be memberl S 
the general commattee of management of the society appointing them. 

fi, 1 i. comnfittee of management has power to borrow provided 

Societ Wnr amount of the subscribed capital of the 

Society for the time being and the interest not to exceed 5 per cent. 

Tf fin 1 profit. This perhaps is the most important rule. 

11 the balance sheet shows a profit it is to be applied as follows:— (a) In the 

depreciation of the original value of the land; (b) In paying interest on the 

share capita at a rate not . exceeding 6 per cent; (c) In appropriating a sum 

0 not less than o per cent, to a reserve fund; (d) In appropriating a sum not 

exceeding V/i per cent for the purpose of making grants; (e) In payment of a 

dividend to the members rateably in proportion to the amount of pui-chases made 
by them from the Society. 


It IS (b) and (e) of th^e sub-i*ules that are particularly relied on by the 
Crown and especially (b) which is said to indicate with certainty the carrying 
on of an ordinary business vnth share capital on which dividends are paid. On 
the other hand, the Society contends that these payments of interest on the 
share capital are sinuply a return of part pf the profit to the members and as for 
the objection that the Society might consist of more members than the two i)res- 
cribed in Rule 5 it is to be observed that any member of the Society must be a 
co-operative society itself. There is no evidence before us that any other mera- 
bcj'.s have been admitted to membership except the two soeieticKS named in Rule 5 
in relation to which the Society in question is termed the ‘apex' society and it 
appears to me that in a case of this sort we are not concerned with posthbilities 
and i!iat it must be taken that the two societies were in the year of account 
the only members. The test of a mutual society laid down « in 
section 39 (4) of the Income-tax Act of 1918 are (1) selling to its own members 
(2) the number of shares must be unlimited. 


(l) 2 Tax Cas. 460, 14 App. Ca?. 381. 

(2} 10 Tax Cai. 4«2 ; (1926J 2 K. B. Ho. 
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A certain amount of lea, etc., produced by the Society is sold in India if 
it is found not worth the expense of exporting. It is admitted that the Society 
is liable to be assessed on these local sales in India. Otherwise, the produce of 
the Society is sent in its entirety to the United Kingdom and is disposed of there 
by the two constituent societies. 

I shall now consider the cases winch have been cited in some detail in 
order that the points supporting the one side or the other may be clearly brought 
out. The two cases on either side of the line which govern the are 

Styles V. New York lAfe Assurance Co.(l), and Last v. London Assurance 
Corporation{2) , Accordingly, the question liere is under which of these cases 
and the principles enumerated thereunder docs the present cr-'e fall? 


I shall first examine Styles v. New York Life Insurance Company{l), 
That insurance company had no share or shareholders and the members were 
the holders of participating policies. The amount claimed by the C >mpany 
from each of the policy-holders was an amount calculated as necessary to cover 
expenses and pa 3 Tnent of policies, etc., and if it was found at the end of a year 
of account that too much had been subscribed in this manner the balance was 
returned to the policy holders as bonuses either by addition to the sums insured 
or in reduction of future premiums. Apparently in this case there was another 
class of non-members, i.e., persons holding non-partieipating policies. There has 
been some discussion in the later cases as to whether Lord Watson in Styles* 
case (1) intended to find that the insurance company carried on a business; for 
iie says “The corporation, as a branch of its business, dealt in what are termed 
‘participating’policies, which itissued to all persons, whether members or not, etc.** 
It was contended that in that case the New York Life Insurance Company and 
its business fell under the decision of the House of Lords in LasVs case(2). Lord 
Watfcon pointed out that in the New York case the policy-holders are not out- 
siders, because they and they alone were members of the company, and accord- 
ing to the constitution of the latter insurance by means of a participating policy 
was the only possible qualification for membership, and when that kind of 
in^aiance was effected the insured became practically a partner. This, as 
pointed out by Lord Watson, distinguished it from Last*s case (2). Lord Watson 
further thought that when a number of persons agree to contribute funds for 
a common purpose, and to stipulate that their contributions so far as not required 
for that purpose shall be repaid to them they should not be regarded as traders 
and tlmt the contributions, returned to them should not be regarded as profits. 
Lord Bramwell, who was the dissenting Judge of the three in the House of 
^r^ in Last s ca^(2), after observing that the company was a corporation but 
that made no dilference (a fact which is pointed out in several of the cases 
noted below) added that the argument was that there were no persons outside 
the ^ociated members from whom an income is derived and therefore there 
can be no profit. He was of opinion that the New York Case was not governed 
by Last s case and that the principle of the decision in this case was tL there 

but from those it dealt 

TOth and that though It returned two-thirds of these profits to those it dea t 

rwaed th. th.t SSJtt ™ i“ wSliS.tS.S'SS 

(i) 2 Tax Cas. 460, 14 App* Cas. 381 . 

(8) 2 Tax Cas. 400 ; 10 App. Cag. 438. 
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majority in Last’s case that the so-called profits must be examined to 
see if thej really are so or not, because moneys which are not in fnot 
erroneously so-called would not make them profits under the Income-?!^ Acf 
ord Hacnaghten also points out the difference between the New York case and 
Lasts. In the latter case, the insured were not members of the c~tiSn 
^vhlch was formed to carry on a business which had for its object the acS on 

with votr^Wf out, you cannot make a profit out of trading 

with j ourself; so, if in the present case the distributions under Rule 20 are onlv 

I® members of the Society of the notional price in excess of the 
actual cost ot production— whether you call it paying interest or payment of a 
dividend in proportion to purchases made— that in my opinion would^ne this 

Tn thTlhaV"^^ case. But, of course, H Sie pajTent of ^ 

sense^of Having H- return but is a distribution of profits in the 

t^f dfv H ^ dividend within the ordinary meaning of the term as applied 

of T paying company then it is clearly outside the principle of the 

norh/n 7?u ^ ^ principle of the Last’s case (infra.) and 

several of the others. That brings us to Last v. London Assurance Cor- 

porafion(l) which was a singularly unfortunate case, if one may say so, because 

^ difference of opinion right through. In the Queen’s 
Bench ^'^lon Day J., and A. L. Smith, J., held different views. In the Court 
of Appeal Brett M.R and Cotton, L. J., affirmed Day, J. ’s opinion, Bindley L. J., 
dissenting. When the case got to the House of Lords, of the three learned 
Lords, Lord Blackburn and Lord Fitzgerald reversed the Court of Appeal 
against . the opinion of Lord Bramwell; so as was pointed out in a later case four 
Judges were one way and four the other. 


In Last s case the Company issued participating policies at an increased 
premium and at the end of every five years the gross profits of thesfe policies 
were dealt with by returning two-thirds by way of bonus or abatement of pre- 
miums to the holders of the policies, the remaining one-third going to the com- 
pany, who bore the whole expenses of the business, the portion remaining after 
payment of expenses constituting the only profit available for division amongst 
shareholders. Lord Bramwell was of opinion that the difficulty had arisen from 
the inaccurate use of the expression “participation in profits” for which he 
v/ould substitute “participation in the sum that would be profits but for the 
right to. participate.” Lord Blackburn found himself unable to agree in the 
error he thought ran through the judgments of all three Judges from whom he 
differed, namely, that no Share in profits can by bargain be given by a company 
to anyone who is not a shareholder. The principle of this decision has been more 
than once explained in Styles’ and other cases so that further comment on the 
opinion delivered seems to be unnecessary. 

The distinction between the two leading cases is very clearly pointed out 
in Equitable Life Assurance Society of United States v. Bishop(2). There it 
was held that the surplus returned or credited to the policy-holders was “annual 
profits or gains.” As pointed by Darling, J., there was an independent distinct ■ 
body — the company — as contrasted with tlie policy-holders and this distinguish- 
ed it from Styles’ case. The learned Judge also held that the Equitable Society 
was not a mutual undertaking pure and simple and that therefore the case feR 
under the principle of Last *s case on the ground of the existence of two distinct 


(>) 2 Tax Cas 100 ; 10 App. Cas. 438. 
12) 4 Tax Cas. 147 .J (1900) I Q B. 177. 
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hnfWf^ as indicated. The same case went un to the Coi^t of Appeal, where the 
decision of the Divisional Court was upheld and there it was clearly laid do^ 
bv Vaughan Williams, I- J-, that the fact that the Equitable Society was mcor- 
Dorated made no differeneo whatever. He said “The mere fact that the rela- 
tk>nship of the parties interested in this business was worl^d out by the machi- 
nery of an incorporated company does not make any ^erence whatsoever. 
The learned Lord Justice goes to point out the difference between Last s case and 
Styles* ease; “In the former the machinery of the company was not used only 
for the purpose of distributing, in reduction of the cost of insurance, the surjuus 
of the receipts beyond the expenditure, but one-third of such surplus was handed 
over as profits. In Styles* case there was no such dealing with any part of pe 
surplus whatsoever. The whole of the surplus was appropriated to the reduction 
of the cost of insurance. In the present case it is not true to say that the whole 
of the surplus is used in the reduction of the cost of insurance because there is 
some of it paid to the share-holders of the company who are entirely different 
people from members of the mutual insurance body.’* 

If one may say so, that puts in a nutsheU the difference between LasVs 
case and SUdes* case and the reason for including the Equitable case m the 
former and not in the latter category. 

Th* Commissioner does not seem to have been very happy in basing his 
decision on the Liverpool Corn Trade Association Ltd. v. Monfcs(l), because m 
^t cL it is elear that there were not only members of the A^ciation who 
weVe rSuired to be shareholders in the Company but there were also subscribers. 
The C^pany appears to have been of the nature of a club confined to perao^ 
interest J in tl.e corn trade. The most part of its receipts were derived from 
entrance fees and subsctiptionsjjaid by members. There were vanons faciktw, 
provided for such as desired to make use of them, the subscriptions paid by mem- 
bers being less than those payable by outsiders. The case did not go furthOT 
than the King’s Bench Division where Mr. Justice Rowlatt decided that the profits 
which the Company made out of what the members paid to it was taxable in<»me 
of the business which the company undoubtedly carried. The learned Judge 
regarded as profits the difference which is obtained by dealings between the cor- 
poration and the persons who happen to be its members. Styles* case was relied 
on for the assessee but was not accepted by the learned Judge. The facts which 
seem to have impressed the Judge were that the association was a company with 
share'capitarEhd shareholders with the right to dividends if and when declared 
on the share cai>ital ; that dealings took place by the company with the persons 
who happened to be the owners of the share capital; and that benefits were afford- 
ed to peraons individually for which they paid by way of subscriptions and 
entrance fees. 


Thomas v. Richard Evans <& Co. (2) was a case of a colliery company which 
was A member of an association, a company limited by guarantee, formed to in- 
demnify its members against compensation payable in respect of fatal accidents 
to their workmen. .Calls .were made by the association and p^id by the members 
for insurance. Out of these a general fund was built up to meet claims for 
indemnity, A reserve fund was also created the interesi on which might go in 
dimunition of .the calls uppn members.. It was held that Styles* ease applied, 
f^ere ^ain Rowlatt, J., observed that: ‘*if the people were to dc .the thing for 
themselves there would.be no profit, and. the fact that they mc.orporate a legal 
entity to do it for them makes no difference, there is still no profit as the money 
13 collected from those people and handed back to them, not in the character of 


fll 10 Tax Cm. 442 : (1926) 2 K. B. I’O. 
(2) (1927) 1 K. B. 88, 

111^50 
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ah^eholders, but in the character of those who have paad it 'nhisbeinff 

principle of Styles’ case. In the Court of Appeal, thrsame vim was held 
namely, that it was a mutual insurance company of associated colliery owneia 
who insured in the association of which they were all members, agaSst the" 
liability to pay compensation to workmen. Scrutton, L.J., observes that the 

tTe «ase whether 

the House of Lords decided that a mutual insurance company did not trade with 

Its members (and he referred to the sentence of Lord Watson quoted above) or 

wh^her they decided that the result of its trading with its members was not a 

profit. The ^arned Lord Justice also points out that in the Cornish Mutual 

Ccse(l) the Rouse of Lords held that it was not decided in Styles’ case that a 

mutual insurance company did not trade with its members, but that what was 

cieeided was that the profits w’hich it made and tWe return to its members were not 

profits assessable to income-tax, and that this must now be taken to be the ratio 
aecidendt m S hues’ ease. 


Thomas v. Richard Evans & Co.(2) went to the House of Lords, where 
the decision oi the Court of Appeal was affirmed on the ground that the Associa- 
tion did not make a profit out of the contributions of the policy holders. It is 
again pointed out that incorporation makes no difference. The decision is based 
on the ground that sooner or later the whole of the company’s receipts must go 
back to the policy holders as a class. 

The Cornish Mutual casc(l), which the Crown strongly relied in the pre- 
sent case was a question of corporation tax .ind the point agitated seems to have 
bwn as to whether a corporation, as in Styles’ case carried on a trade or not. 
This case is also referred to in Thomas v. Richard Evans{2), as construing the 
judgment of the House of Lords in Styles* case and as deciding that such! an asso- 
ciation did carry on a trade with its members but that the resulting profits of such 
a trade were not assessable to income-tax. The two questions are obviously different 
and the sole question in the Cornish Mutual case as stated by Viscount Cave, L.C., 
was whether the company was carrying on a trade or business. I do not think 
it is disputed in the present case that the Society does carry on a trade or busi- 
nevss in Southern India and in fact Rui-?! 2 (a) sets out that the object of the 
society is to carry on “the business of planters, growers, producers, mer- 
chants and any other trade or business, etc.” and the Crown relies upon 

the last phrase in the paragraph' “any other trade or business which may seem 
calculated to conduce to the more efficient or profitable working of the said busi- 
ness” and the adjective profitable” is seized upon as indicating the making of 
profits. As is pointed out by Lord Herschell in Styles’ case calling something 
“profits” will not make it so. It may very well be argued that “profitable work- 
ing” means advantageous working or working in the best way to further the 
interests of the society. We must also bear in mind that the important matter in 
the present ca.se is to discover' how the profits are derived — not how they arc 
distributed. Pome comment has been made on the remarks of Rowlatt. •!.. in 
Thomas v. Richard Evans <&’ Co.{2), and in the Liverpool Corn Trade Association 
V. Monks (2), cases decided by him on successive days— in both of which he uses 
the illustration of a railway company or any other concern, trading with its own 
shareholders. He says the profit made therefrom is exactly the same as if it had 
been derived from strangers, the profit belongs to the shareholders in a sense, but 
does not com* back to them as purchasers or customers. Of course, a shareholder 
properly so-called is not a partner with the company in which he is a share-holder. 
The policy-holders in Styles* case were held to be practically in the position of 

(I) (1926) A. C. 281. 

(2t 11 Tax Cas. 790; (1927) A. C. 827. 

(8) 10 Tax Caa 443- 
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nartners and this may be the distinction. Whatever it be. there can be no doubt 
L has been held by the highest authoritity that there are m this co^ection two 

o-roups of cases— those falling under the principle of Last s ^ 

Tar cases on the one hand and those falling under the principle of StyUs casQ on 


the other. 

The only other case referred to was the Commissioners of Inland Revenue 
V The Sparkford Vale Co-operative Society Ltd.{l)y That was a case of corpora- 
tion tax under section 53 of the Finance Act of 1921. The rules provided for a 
division of profits of five per cent, as a first charge on the net profits. It was 
held that, allhough the society bought milk from its o^vn members, sales of milk 
were made to the outside public and the profits of the society were derived from 
these sales and were therefore taxable. The question as to whether the fact of the 
existence of a rule providing for the payment of a dividend (as in case) 
took It out of the category of co-operative societies was not raised, but it is very 
significant that in the statement of the case in the report it does appear that this 
figures prominently in the rules and was set out in the case submitted for the 
opinion of the High Court. 


If therefore this return of interest on the share capital to the pei-sons 
called shareholders, namely, the Co-operative Wholesale Society and the Scotty 
Co-operative Wholesale Society, is simply, as it appears to be and as is s\voni by 
the affidavit of Sir Pairless Barber, merely a return on the amount of its subs- 
cribed capital or a handing back of a portion of the amount subscribed and in no 
sense a dividend on the profits earned by the Company, then I thi^ it falls 
within the ambit of Styles* case ; and if this is so, it is simply a return in another 
form of the rateable dividend in Rule 20 (e). It is clearly not a division of pro- 
fits in the ordinary sense but^^s purely notional, for we are told that no money 
changes hands. This notional' profit is calculated on the difference between the 
market price of the commodities at the time they are distributed to the members 
of this Society and the actual cost of their production to the Society when ascer- 
tained. This so-called profit is distributed in the six ways provided for in Rule 20 
and on this so-called profit after allowing for depreciation, interest is to be paid 
on the share capital, i.e., to the only two members of the Society in proportion 
to their contributions to the capital. I am unable to see on the facts of this case 
as disclosed in the rules and on the only evidence we have, namely, the aflEidavit 
of Sir Fairless Barber, any evidence of a profit being made by sales to persons 
outside the mcmbersliip of the Society. There is no evidence as stated above 
that any other societies except the two^ named in Rule 5 have been admitted to 
membei^hip. It seems to me that this is a case of a purely mutual concern. We 
toow that iho whole of the produce raised and exported by the association is in 
tact dividea among these two members. 


I am therefore of opinion that the appellants are a purely mutual eo-odera- 

tive society making no profits and therefore not liable to income-tax in this 
country. ^ 



me Tb^fly pSle. ^ ^ presents Vdf to 

(1) 12 Tax Cas. 891. 
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1893. It has not been sought to have it registered, and it has not been registered 
as a co-operative society in India. Before its incorporation there existed two 
Hrge Co Ukraine Societies in Great Britain , one in England known as the 
Wholesale Co-operative Society, Ltd., and the other in Scotland known as the 
Scottish Co operative Society, Ltd. They were co-operative societies of the fanu. 
lar type w.acli deliver goods to their members on a system the object of which 

s to ehminate the profits of the middleman as between those societieT and 

Ih^ members. The goods they were to distribute to their members 

the Societies had of course to purchase in the market. A portion of the goods 
SO distributed were products of Southern India, notably tea. The idea then 

f ^^^»i^nation of outside profits could be eifected by produc- 

ing their own tea and other products. Accordingly the Corporation now sought 

to be assessed was founded with the object of acquiring and working estates in 
various parts of the world including Southern India to supply the two original 
Qo-opeptivc Societies with the goods they required direct. The English and 
Scottish Co-operative Society, Ltd., was limited by guarantee and the 

unMnuted, the capital being stated to be 
£ 2,400,000. A tea estate as is well-known yields a certain amount of 
low grade tea which it would not be worth while to export to 
the United Ki/igdom and other perishable goods unfit for transport. These the 
Society sold locally, the alternative being to throw them away. Certain profits 
have been derived from these sales and the Society does not dispute its liability 
to <pay income-tax in India on that profit. But it was so negligible a fraction of 
the: whole of the tea and other products growm by it that no one would venture to 
suggest*— and it has not been suggested that that small factor should determine 
this case. la fact the only shareholders in the English and Scottish Society are 
the two -original Co-operative Societies registered in England and Scotland res- 
pectively and the object of the Society sought to be assessed is simply to run the 
estates, grow the produce required and ship it to the two component Societies 
which, are its share-holders. The produce is invoiced to these two shareholders at 
a figure which represents the market price for the moment, less the cost of produc- 
tion. The contention for the Crown is that the cost so debited to the shareholding 
Societies by the “apex’" Society as it is called is to be regarded as taxable profits 
m the hands of the latter. We have had cited to us all the leading English cases 
on the subject. Unfortunately there is no decision of the Privy Council which 
would our difficulties. The discussion narrowed itself in the end to 

putting it to us in this form: does this case fall within Last's case(l), or Styles' 
Qa6e(2). The otlier cases were treated mainly as explanatory of how the dividing 
line between those governing cases is to be found. 

I hAVe Jiad the advantage of perusing the jud^ent prepared by my bro- 
ther Odgers <:nd I have come to the conclusion that he is right in regarding this as 
a case of a genuine Co-operative Society and therefore immune from income-tax. 
The Society cannot make taxable profits out of its own component elements, and, 
with that starting point established, it is to my mind immaterial that the monies 
that come int.i the hands of the apex society are distributed in the form in part of 
a dividend to the shareholders so long as those shareholders do not include any 
person or body who is not a member of the Co-operative Society, It is qiute clear 
on the facts as stated that that is so in this case. I was at one time impressed by 
the fftCt that the component bodies who form the shareholders and the only Share- 
holders in the English and Scottish Society received a dividend of fi per cent. ; 
but I think it clear on the facts that that was only an anticipatory return to them 
of wha,t thev themselves had, contributed and, as -the shareholders were component 

members of the apex society, that could only be regarded as a means of returning 



[1] 2 Tar Cas. lOP. 

(2) 2 Tar Cas. 460. 
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to them in (.art money which was throughout treated as theirs and due to be 
returned to tJicm. If these are not taxable profits when received, the method of 
returning them to those who contributed them is a matter of internM m^hmeiy 
with which we are not concerned. For myself I only desire to add this to the 
reasoning of Geigers, J., with which I entirely concur, that I think the for the 
Crown relied too much on possible constructions of the rules of the Society which, 
I will assume lor the purpose of the argument, might enable them to conduct their 
business othenvise than on a strictly co-operative basis. It appears to me that, 
when we arc considering whether there exists or does not exist a taxable income, 
we are concerned not with whether it is possible for the Society within the mean- 
ing of its rules to receive taxable profits but whether in the year of assessment 
they have in fact received such profits and I am completely satisfied that they 
have not. 

We fix the cost to be paid by the Ciwm at Rs. 500. 

BEASLEY, J. : — I agree. 


(289) IN THE HIGH COURT OP JUDICATURE AT RANGOON. 

Before Sir Guy RtUUdge, Kt., Chief Justice, Mr. Justice Carr and 

Mr. Justice Brown. 

(18th February, 1929). 


Chan Lo Chwan and Tong Hock Hin . . Assessees.* 

V. 

The Commissioner of Income-tax, Burma . . Referring Officer, 

Income-tax Act {XI of 1922), Secs. 13, & 23 (2) — Accounts rejected as 
not genuine — Non-disclosure of groutids therefor to assessee — Asst, on insufficient 
nxateriaU, legality of. 


Where the assessp’s accounts are found not genuine, the Income-tax Offi- 
cer is und.er no obligation either in law or in common fairness fp set out to the 
assessee nil the reasons therefor and can proceed to make an assessment upon 
materials, albiet insufficient, without giving notice pf his dissatisfaction to the 
assessee uniter Bee, 23 (2) of the Income-tax Act. 


T 2^^ [Civil Misc. AppUcation No. 13 of 1928] , stated under Sec. 66 (3) of 
Indian Incom^t^ Act (XI of 1922) by the Commissioner of Income-tax. 
Burma, for .tbe opinion of the High Court. 


CASE. [Civil Miac. App. 13 of 1928.] 

in 04 of Judicature at Rangoon 

in Civd Miscellaneous Case No. 13 of 1928, 1 state a case in respect of the foUow- 

Income-tax Officer, having rejected the accounts of 
an a^essee as not bemg genuine, proceed to make an assessment (i) on insuffi- 

“to — 

camp to be that the Income-tax Officer 

Iv^able, SSuS 

• A I. R. (1M») Rang. 104. 
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3. Th(^ assessee is a paddy trader and property owner. For the paddv 

busmess, tas a number of buying agencies in the district and a head office in 

Rangoon whicij he conducts himself. He also arranges for the sale of paddy sent 
by district dealers and receives brokerage. ^ ^ 


4. For the 1922-23 assessment, the assessee declared a profit of Rs. 20 392 
but was as^'^sfd on the basis of his accounts on an income of Rs. 31,921. ’ * 

For the 1923-24 assessment, the assessee declared a net loss of Rs. 3.556 
clainung a Joss of Rs. 50,364 to have occurred in the branch business: but as no 
accounts of these branch businesses were produced, the loss was not allowed, and 


For the 1924-25 assessment, a loss of Rs. 68,342 was declared, and complete 
accounts for the head office were produced, but only one unclosed book for each 
branch. It was alleged that complete accounts were not maintained for the 
branches; but the Income-tax Officer came to the conclusion that accounts were 
maintained for the branches but were being withheld; and he made the assessment 
under section 23 (4). The assessee made an application under section 27, but 
the Income-tax Officer adhered to his view. On appeal, the appellate officer also 
held that branch accounts were in existence and declined to interfere. The case 
came up before the Commissioner on review under section 33 and he also held 
that the accounts were incomplete and that a book of original entry was most 
probably withheld. But he reduced the assessment on other grounds by Rs. 38,809 
(making the total income Rs. 1,03,852). 


For the 1925-26 assessment (the one which is the subject of this reference), 
the Rangoon office accounts were produced, and also one journal and one ledger 
for each of the six permanent buying agencies. The results shown in these 
aceoxints were entirely inconsistent with the past history of the business and 
the extent of its operations in the previous year as ascertained by inquiry from 
various soiuces. The Income-tax Officer held that the books produced were made 
up for income-tax purposes and accordingly rejected them and made an assess- 
ment on the basis of such data as he could secure. 


On appeal, the Assistant Commissioner confirmed the assessment, taKng the 
view that even on the basis of the capital which was admittedly employed m the 
business it was impossible to hold that the volume of the assess^ ^s bu^ wm as 
small as he claimed it to be. He said ‘ ‘ The assessee s capital is Rs. 7,30,000. Even 
granting that this includes the value of house property, it is clear that no lew than 
Rs. 2,68,650 was borrowed during the year of account. It is impossible to sug- 
gest that only Rs. 9,38,618 worth of paddy was purchas^ during ^e year with a 
capital of at least 3 lakhs of rupees. With such a capital about 25 lakhs of rupees 
worth of business could have been done. Assessee s large borrowing during the 
accounting year shows that he is not contracting but enlarging his business.' 


In the application to the Commissioner for a reference to the ITi^h 
Court, the main question was whether there was sufficient justification for tiie 
rejection by the Income-tax Officer of the books of account produced by the 
assessee. My predecessor came to the conclusion that there was plenty of evi- 
dence bkore the Income-tax Officer and in his (my predecessor’s) opinion it was 
incredible that the assessee should be expanding his business if he had made lo^es 
for the last three years. And my predecessor also was forced to the conclusion 
that the accodnls were not genuine. In a business of this magnitude, thera can 
be no doubt that proper and fuller accounts were maintained for the branch pur- 
chases. 
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5. As regards the first part of the question at issue, the releyaut prcn- 
sions of the Aet are contained in sections 13 and 23. Section 13 provides that the 
metliod of £( counting regularly employed by the asscssee should he adopted - or 
the purpose of computing the income, subject to the proviso tlxat, if no laetnoa 
of aceoanting has been regularly employed, or if the method employed is saeu 
that, in the opinion of the Income-tax Officer, the income cannot properly ne 
deduced thercfiom, then the computation shall be made upon*such basis and in 
such manner as the Income-tax Officer may determine. The position is that, 
even where lliere are accounts available for the assessment, the law allows tne 
Income-tax Officer discretion in the matter of accepting or rejecting those 
accounts. Where, as in the present case, accounts are rejected as spunoiis, the 
position is the same as if there were no accounts at all and therefore the Income- 
tax Officer is authorised to make the assessment upon such basis and in such man- 
ner as he may determine. Turning to section 23, which deals with the making of 
an assessment, sub-section (1) of this section provides that, if a return n^de is 
correct and complete, the assessment shall be made on the basis of such return. 
Where the lelurn is incorrect or incomplete, the assessment is made under section 
23 (3) after considering such evidence as the assessee may offer in support of bis 
return. Where no valid return is filed, or whore there is any default in the 
matter of producing accounts under section 22 (4), or in the matter of complying 
with requisitions under section 23 (2), the law [section 23 (4)] directs the 
Income-tax Officer to make the assessment to the best of his jud^ent. Whether 
acting rmder section 23 (3) or under section 23 (4), an Income-tax Officer niaj’ 
kave-— and in a large number of cases actually has — to make the assessment on 
sufficient materials; but whether the materials are insufficient or not the law 
requires him to make an assessment. In this conneetion, I would invite a refe- 
rence to the remarks of Lord Mackenzie in Macphcrfioyi & Co. v. Mooreil'). “if 
the Act of Parliament says the amount of profits is to be ascertained, ascert^n^ 
they must be wliether that can he done in a satisfactory method or not,“ and to 
tim remarks of the Lord President in the same case “Messrs. Maepherson & Co., 
' who if they don’t choose as they have not chosen, to state an account so that the 
amount of profits may be strictly determined, cannot complain if a random 
^essment IS made upon them by the Crown.” In my opinion, therefore, the 
nrst part o. the question should be answered in the affirmative. 


6. The reply to the second question, in my opinion, is to be found in sub- 
sections (2) and (3) of section 23. If the Income-tax Officer has reason to 
believe that a return is incorrect or incomplete, he must serve on the asse.'isee a 
notice requiring him either to attend or to produce any evidence on which ho may 
rely in support of the return. And after hearing such evidence as the assessee 
may produce and such other evidence as the officer may require on specified 
points, he must make the assessment. 

j from the proceedings that two notices were issued under section 23 
12) and also an informal notice requiring the assessee ’s attendance. The asscssee 
was examined on two occasions and his statements wore recorded. But he was 

not questioned on the specific points which formed the grounds for the officer 
rejecting the accoimts. 


In my opinion, there is nothing in the Act specifically requiring an 
income-tax Officer to inform the asscssee of his grounds for discrediting his 
accou^ or other evidence. Therefore, it is not legally incumbent on the Income- 
tax Officer to do so and consequently his failure to do so cannot invalidate the 
assessment. Luder departmental instructions the Income-tax Officer ought to 

(l) 8 Tax. Cas. 107 at p. 116, 
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hAve giveii the assessee an opportunity of meeting his criticisms of the accounts. 
But the caso did not depend on these objections, for there were other indications 
that the accounls were spurious, as pointed out above. The Assistant Com- 
missioner came to the same opinion on the admitted figure of the capital employ- 
ed in the business. 

7. In the questions which the assessee asked the Commissioner to refer to 
the High Court, 1 am of opinion that, eliminating the matter of the discrepancies, 
there was no question of law which could not be answered by a re-statement of 
the sections above mentioned. 


CASS. [Civil Reference 11 of 1928,] 

Case [Civil Reference No. 11 of 1928], stated under Sec. 66 (2) of the 
Indian Income-tax Act (XI of 1922) by the Commissioner of Income-tax, Burma, 
for the opinion of the High Court. 

The following reference is made under the provisions of section 66 (2) of 
the Indian Income-tax Act on the application of Messrs. Tong Hock Hin of 
No. 49, Strand Road, Rangoon, in respect of their assessment for the y^r 
1927-28. 


2. Tlui main point involved is the question of the rejection as spurious of 
the accounts produced by the firm for the 1927-28 assessment and the detepni- 
nation of their income oh an estimate basis. For a proper appreciation of the 
point at issue it is necessary to state the history of the assesseesV assessments for 
previous years. 


3. The assessees are rice-millers ana rice merchants. They have their 
head office at Rangoon and their rice-mills in the Tharrawaddy District. They 
are also owners of house-property. 


For the 1924-25 assessment, the assessees returned a loss from bumness of 
Rs. 1 86 270. This loss was claimed to have occurred m connection with specu- 
lation in rice. No details were given in the accounts produced. Losses in 
™t of various coiitracts were shown in lump sums Th^re were no purch^ 
or sales notes. While these accounts could not be checked or reh^ upon any 
de^ee the Income-tax Officer found that it was true that the firm not do 

^oS business in the relevant accounting year and accordingly a^pted the 
good bufflne^ 1 income from house-property amount- 

fng to Rs. 29,103 was taxed, no set-off being allowed as the loss claimed in res- 
pect of business was not proved. 

For the 1925-26 assessment, the assessees declared a loss of Rs. 5,216. The 
accounts w>'icU were produced, however, showed that there was no loss, 
were so incomplete and faulty that no reliance whatever could be placed on them. 
There weiY: na sales accounts for the business earned on with merchants in 
the Straits. Certain payments made tp the assessees by other C^ese firms o 
T^o^tot interest on loans advanced by the assessees were not shown m to 
Lsessee^s Interest Account, although an Interest Accost was maintained. 
S payments were not denied by, the a^essees.^ 
signme^ Account showing the consi^ents r^eived 
in Ihc Tharrawaddy Distnct. In short, the 
complete and also so demonstrably false in parts that they had to be rejected 
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and the incorac determined on an estimate basis. The figures of income adapted 

were as follows;— 

Ks. 1,20,000 from Business. 

Ks. 40,000 from Interest on loans made by the firm. 

Ks. 40,836 from Property. 

Bs. 1,211 from Other Sources. 


2,02,047 


For the 1926-27 assessment, the firm returned an income of Rs. 95,012, 
the income from business being returned as Rs. 63,638. On the basis of tlie 
accounts produced, however, the income of the business was found to be 
Rs. 79,576, that is. after adding certain items which shbuTd have been added 
back for income-tax. purposes. Here again, the accounts were found to be 
incomplete and faulty to a degree which indicated that they were ad hoc pro- 
ductions prepared for income-tax purposes. Sales were shewn at abnormally 
low rates. Another fact which went to prove that the accounts were untrust- 
worthy was that whereas th^ accounts of another assessee showed a purchase 
from this concern of rice at Rs. 522-8 per 100 baskets, not a single transaction 
in the assessees' accounts showed a transaction at that rate, the rates shewn in 
the assessees* books being markedly lower. The assessees were asked to trace the 
particular rale in their accounts. They were unable to trace the transaction 
though their own Sales Note in respect of it was made available to them, nor 
were they able to offer any explanation in regard to the omission. This defi- 
nitely proved the accounts to be false and they were accordingly rejected. The 
profits from tlie business were computed at Rs. 2.00,000 and the profits from the 
loans made by the firm at Rs. 60.000. The income from property was deter-, 
mined as Rs. 41,287. Total Rs. 3.01,287. There was an appeal to the Assistant 
Commissione r. The appellate officer upheld the action of the Income-tax Officer 
in re.iecting the accounts for the purpose of assessment, but reduced the assess- 
ment by a sum of Rs. 13,149 on other grounds. 


4. For the 1927-28 as.ses.sment. the assessment now in question, the assessees' 
returned an income of Rs. 65,947, being Rs. 38.929 from business and Rs. 27,018; 
from house-property. The head-office accounts and the accounts of the mills 
at TharrawadOy were produced. These accounts also were found to be unsatis- 
factory, and rlic a^ssees were called upon to supply explanations in respect of 
several discrepancies and omissions noticed bv the Income-tax Officer Thev 

for this purpose on six occasions and 

feffard to both the incompleteness of the’ 
accounts ani the particular errors noticed in them were recorded. Finally the 

accounts as unreliable for the reasons specified in 

order is attac hed as Exhibit made of them. (A copy of his 
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5. The two questions which I am asked to refer to the High Court 
duced below :• - ® 


are repro- 


(i) Wiether an estimated assessment of an arbitrary nature on insuffi- 
cient evidence can in law be made in petitioner’s case without any 
details to show how the amount determined upon was arrived at? 

(ii) ^Tiepier after the accounts had been rejected an assessee should rot 

03 &iven a chance after due notice to explain the accounts put for- 
ward ? 


^ 6. fhe first question cannot be referred in the terms stated inasmuch as 

It assumes that the assessment was made on an arbitrary basis. The question 
which can be said to arise, is : — ' 

Wl.ether an assessment can, in the circumstances of this case, that is, 
where the accounts are rejected as untrustworthy, be made on in- 
Eiifficient materials and whether in such case it is incumbent cn the 
assessing officer to set out the exact details of his computation t 


The anfrwer to this question will be found in section 13 of the Act. The 
proviso to this section enacts: — 

Provided that, if no method of accounting has been regularly employ- 
ed, or if the method employed is such that, in the opinion of the 
Income-tax Officer, the income, profits and gains cannot properly be 
deduced therefrom, then the computation shall be made upon such 
basis and in such manner as the Income-tax Officer may determine. 

In the iTtsent case the income could not be determined on the basis of the 
accounts produced by the assessee and so the Income-tax Officer acting in 
accordance with the said proviso computed it on the available materials includ- 
ing past assessments and his knowledge of similar businesses and of this busi- 
ness in particular. There is no provision in this section or in any other section 
of the Act requiring the Income-tax Officer to give details of his computation. 
The position is that whether materials are insufficient or not the law requires 
the Income-tax Officer to make an assessment. In this connection, I would iuiite 
a reference to the remarks of Lord Mackenzie in Maepherson di Co. v. Moore (6 
Tax Cases, page 115) : — 

If the Act of Parliament says the amount of profits is to be ascertain- 
ed, ascertained they must be whether that can be done in a satis- 
factory method or not. 

and to the IVmarks of the Lord President in the same case {ibid, page 114) : 

Messrs. Maepherson & Co., who, if they do not choose, as they have not 
chosen, to state an account so that the amount of profits may be 
strictly determined, cannot complain if a random assessment is 
mode upon them by the Crown. 

In my opinion, therefore, the first part of thfe que^ion, as reconstructed, 
should be answered in the affirmative and the latter part in the negative. 


7 The reply to the second question, in my opinion, is to be found in eub- 
Rftetions’(21 and (3) of section 23. If the Income-tax Officer has reason to 
believe that a return is incorrect or incomplete, he must serve on the a^s^ a 
notice reqiiirmg him either to attend or to produce any evidence on which he 
Zy rely in support of the return. And, after hewing such evidence as Ihe 
ZLee may pri&uce and such other evidence as the officer may require on 
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specified points, he must make the assesmftnL As has been indicated in paxa- 
Sanh 4 ahivc, no less than six notices were issued under section 23 (2) to the 
Lsessees The assessees or their representatives were examined on six occasions 
and their natements recorded. In the course of these app^rances and examma- 
tioDS it was made abundantly cleat to tbe assessees their representatives that 
the accounts were regarded as incomplete and unreliable and they were as^d for 
explanations as regards the omissions and errors on which the Income-tax Officer 

based that conclusion. 


So much for the facts. The legal position, however, is that thiere is noth- 
ing in the Act specifically requiring an Income-tax Officer to inform the assesses 
of his grounds for discrediting his accounts or other evidence and that therefore 
it is not legally incumbent on the Income-tax Officer to do so. Consequentiy, 
even if there had been failure to do so, such failure would not 
validate the assessment. In my opinion, therefore, this question should be 
answered in the negative. 


Coivasjee and Daniel, for the Assessee. 


Government Advocate, for the Crown. 


JUDGMENT (Civil Misc App. 13 of 1928 ) 

In compliance with an order of this Bench in Civil Miscellaneous Case 
No. 13 of 1928, the Commissioner of Income-tax, Burma, has stated a case on the 
following points of law Can an Income-tax Officer having rejected the a<^un^ 
of an assessee as not being genuine, proceed to make an assessment (i) on insuffi- 
cent material and (ii) without giving notice of his dissatisfaction to the assessee 
under section 23 (2) of the Actt 


In ilia statement of the case, the Commissioner reviews the circximstances 
attending the assessment of the present respondent since the year 1922-23. Prom 
this, it appears that the accounts at any rate since the year 1924-25 have been 
rejected as incomplete and fraudulent, and merely made up for income-tax p^ir- 
poses. The Commissioner sets out the grounds on which the income-tax authorities 
were satisfied that the statement, of accounts was incomplete and fraudulent and 
we consider that they had good grounds for forming such an opinion. Whether 
the statement is incomplete and fraudulent or not is a question of fact for die 
determination of the income-tax authorities and not a question on which this 
Bench can interfere, and, indeed, from the wording of the reference, tto seems 
to be taken for granted, as it assumes that the Income-tax Officer was within his 
rights in rejecting the accounts as not being genuine. 


The first question then is: Can he proceed to make an assessment on in- 
sufficient material t We think on this point the quotations which the Commis- 
sioner has made from the case of MaePherson & Company v. 3foor6(l) are very 
much to the point. In that case, no doubt MaePherson & Compaxiy had failed 
to make any return, but we quite fail to see why a party who has made a false 
return should be in a better position than one who has failed to make any return* 
Mr. Cowasjee urges that section 13 only applies to the method and does not 
empower the Income-tax authority in any way. We cannot see any such limita- 
tion in the words of the proviso, which run as follows: — Provided that if no 
method of accounting has been regularly employed or if the method employed is 
tuch that in the opinion of the Income-tax Officer the income, profits and gains 
cannot pooperly be deduced iherefrorn, then the computation ^aU he made on 
such basis and in such manner as Income-tax Officer may determine * ’ 


(1) 6 Tax Cases at pp. 114 and. 116 
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In tliis case, the Income-tax Officeo’ clearly considered that the income 
profits and gaijis could not properly be detected from respondent’s statement! 
since he decidctd that that statement was not genuine. He was consequently 
entitled to adopt whatever method he thought best. Adapting the words of the 
Lord President in Maepkerson’s case already alluded to “If Chan Lo Chwan 
does not choose to make an honest statement of account so that the amoimt of 
profits may be strictly determined, he cannot complain if a random assessment is 
made upon him by the Crown.” For years, according to the Commissioner, tJie 
firm has made defective and dishonest returns for the purpose of income-tax and 
it is to be hoped that it will at last dawn upon them that honesty is the b.^sl 
policy and that this Court will not aid them in reducing the administration of 
the Income-tax law to a nullity. 

The second question in the reference is: Can the Income-tax Officer make 
an assessment without giving notice of his dissatisfaction to the assessee under 
section 23 (2) of the Act? On this point, the Commissioner states that two 
notices were issued under section 23 (2) and also an informal notice requiring 
the assessee ’s ationdance. The assessee was exa min ed on two occasions and liis 
statements were recorded. He admits that the assessee was not questioned on 
the specific i^oints which form the grounds for the Officer rejecting the accoimts. 
The controversy on this point seems to come to this: For the assessee it is urged 
that the Income-tax Officer should give him particulars in respect of the groumis 
on which he thinks that the statement was not genuine or on which it is incom- 
plete. We may say that there is no such provision in the Act and that the Gov- 
ernment Advocate’s observation that it was a matter for tho legislature rather 
than the Court seems to be justified. In an ordinary case, we have no hesitation 
in saying tJjat such particulars ought to be given in a notice, especially in cases 
where the objection is that the accounts are incomplete. Here, however, where 
the finding is that the accounts of the assessee in previous years as well as in this 
year were not genuine but were merely cooked for income-tax purposes, we do 
not consider that the Income-tax Officer w’as under any obligation either in law 
or in common fairness to set out all the reasons which led him to come to such a 
conclusion. 

We accordingly agree with the answers given by the Commissioner in 
respect of both questions and we order the respondent to pay the Commissioner’s 
costs, 7 gold mohurs. 

Foucar, for the Assessee. 

Government Advocate, for the Crown. 

JUDGMENT (Civil BeferenCe 11 of 192d). 

This case is very similar to the one just decided, (Civil Miscellaneous 
No. 13 of 1928), the only difference being that the questions were referred to 
this Court by the Commissioner under section 66 (2) of the Act. 

The questions referred are: — (1) whether an assessment can in the cir* 
cumstances of the case, that is, where the accounts are rejected as untrustworthy, 
be made on ins\ifficient materials and wiiuiiicr it is incumbent on the assessmg 
officer to set out the exact details of his computation? 

(2) Whether after the accounts had been rejected an assessee should not 
be given a chance after due notice to explain rhe accounts put forward 

The statements of accounts of the assessee for 1924-25^ 1925-26, and 
, 1926-27 were rejected on the ground of being false and the same took place folf 
the year 1927-28, which is the assessment now in question. The assessee had no 
- less than six opportunities to explain his accounts or produce any evidence in 
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support of the return, so that he has, if possible, less merits than, the assessee in 
the previous case. 

For the reasons there given, we consider that the Income-tax Officer vas 
fxiUy justified in making the assessment under section VS of the Act. We agree 
with the answers given by the Commissioner of Income-tax in his statement of the 
case and we answer them accordingly. Respondent must pay the Commissioner 
costs, 7 gold mohurs. 


(290) IN THE HIGH COURT OP JUDICATURE AT PATNA. 

Before Mr. J\istice Kulwant Sakay and Mr. Justice Fc4at Ali. 

(19th February, 1929). 

Damodar Prasad and others Assessees.* 


V. 

The Commissioner of Income-tax, Behar and Orissa. . . Referring Officer. 

Income-tax Act {XI of 1922), Sec. 30 — Appeal presented unverified and 
unsigned — Rejection in limine, legality of. 

The Assistant Commissioner of Income-tax is entitled to reject in limine 
an unsigned and unverified appeal petition and there is no provision in the 
Income-tax Act requiring the Asst. Commissio^ier to call upon the appellant to 
rectify the mistakes in the appeal. 

AppUcation (Misc. Judicial Case No. 1 of 1929) under Sec. 66 (3) of the 
Indian Income-tax Act (XI of 1922) for an order to direct the Commissioner of 
Income-tax, Behar and Orissa, to state a .case for the opinion of the High Court. 

N. K. Prasadf for the Assessee. 

C. M. Agarwala, for the Crown. 


JUDGMENT. 

This is an application under section 66 (3) of the Income-tax Act for 
an order on the Commi^ioner to make a reference to tni.s Court on certain points 
set out ^the petition. It appears that the petitioner submitted his return 
imder section 22 of the Act on the 23rd August, 1927. Thereupon a notice waa 
the^come-tax Officer under section 22 (4) of the Act directing him 

he produced two account books wh^upon 

^ order^ to produce certain other books and certain oriffinal nro^. 

Ee^ou tte faUed to comply Xs 

Uonl? ( 4 ) proceeded to make the aaseasment mid“ ^ 


the prescribed manner. iHs therefore nit^ad^tttd^ bas not been verified in 

P.c.” Thereupon he went to the CoSSsSoner^Sii, 

case to this Court. The learapH PriTYiTnioe,;^.!!?.. i wiin an application to refer the 
that the only point of law which could arise out .rf ground 

mi tt. “ "“ZSi” “I « o«».b3 
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appeal in limine. The learned Commissioner says that this nr 

formulated by the petitioner under section 66 (2) of the Act whilp tTip 

szoner Se Ifce™ Commis- 


PnmmiLi n ,l>efow US that the petition of appeal before the Assistant 

n admission it is clear that the 

^istant Com^ioner was right in refusing to admit the appeal. It is. how- 

®®®®t of the order of the Assistant CommissioMr was 
the rejection of the appeal and that the Officer was not entitled to reject the 

defects in the form of the appS^d allCt 
coidd do was to upon the petitioner to rectify the mistakes in the memoran! 

“y opiiuon there is no provision which requires the Assistant 

“*® ®PP®^t to rectify mis- 
t^ra m the memorandum of appeal. He did, however, inform the appellant 

u appeal was not admitted on account of certain defecto 

whuj were pointed out m the card. It was open to the appellant to approach the 
Assi^nt Comnu^ioner with a prayer to allow him to rectify the mistakes and if 
ne nad done so there is no reason to suppo^ that the Assistant Commissioner 
would not have allowed him to do so. As has been pointed out by the learned 
Comim^oner the only point of law which could arise out of the order of the 2nd 
yecember, 1927, was not t^en before him, and even assuming that the petitioner 
m entitled to take this point here in this Court we are of opinion that the point 
IS not a good point and cannot prevail. 


As regfi’^ds the merits, it is clear tnat the matter not having been considered 
by the Assistant Commissioner it cannot be considered by us here in thi« Court* 
It, however, seems to be clear that it was open to the Income-tax Officer under 
section 22 (4) of the Act to require the petitioner to produce such accounts or 
documents as the Income-tax Officer thought necessary, and section 23 (4) pro- 
vides that if the requisition under section 22 (4) is not complied with the Incomo- 
cax Officer shall make the assessment to the bert of his judgment. Theare was the 
requisition under section 22 (4) which was not complied with and, therefore, 
the assessment made by the Income-tax Officer under section 23 (4) appears to be 
legal. 

This application must be dismissed with costs. Hearing fee three gold 
mohurs. 


(291) IN THE HIGH COURT OF JUDICATURE AT ALLAHABAD. 


Before Mr. Justice L. 0. Mukerji and Mr. Justice Niamat Ullah. 

(20th February, 1929). 

Shiva Prasad Gupta Assessee.* 

V* 

The Commissioner of Income-tax, United Provinces Referring O'fficer. 

Income-tax ^ct {XI of 1922)^ Secs. 13 & 66 (3) & (6 ) — Reference to Migk 
Court^Scope and limiU of High Court’s powers — Jurisdiction^ if confined to 
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auestions framed ly Cornmissioner^Assessee taking credit for for years 

^vious to account year^Claim to dehit losses and irrecoverahU debts of those 
years— Income-tax Officer*s powers under Sec. 13. 


On an application under Sec. 66 (3) of the Incomedax Act it will he for 
the High Court to find out what is the point of law that arises and reqmres deci- 
sion and what is to he refeired to the High Court is the statement of iffie case or 
the case itself, not a point or points of law. 


Although ordinarily the Commissioner of Income-tax would he the Officer 
who vfovld frame the points of law that arose in the case stated hy him and aU 
fhouffh he would he expected to give his opinion thereonl for the benefit of the 
High Court, Sec. 66 (5) requires the High Court to decide the questions of law 
that arise in the case, that is, the High Court is entitled to * resettle the issues as it 
were and decide those issues of law.' The duties of the High Court are not con- 
fined to answering the question of law put to it hy the Commissioner, whether or 
not such question is a substantial question to be decided between the parties. 

Under a partition of joint family properties effected on the 2Qth February 
1926 (1983-S.) to have effect as from 9th October 1921 (1979-S.), the assesseo 
was given as his share certain outstanding debts of the family business- To as- 
certain his position, the assessee prepared a pnofit and loss account showing on 
the credit side the interest accrued during ffne period 1978-S. to 1983-S. each year 
being shown separately and on the debit side such amounts as represented either 
a loss in business or unrealised or irrecoverable debts. On an assessment to in- 
come-tax for the year 1927-1928, the Income-tax Officer f,ook atC the accumulated 
interest of the several years (1978-1983) as the a.'isessee^s income of the account 
year 1926-1927 hut refused to allow for the losses claimed for those years. 


HELD, that the assessee was entitled to deduct the losses and the irrecover- 
able debts that happened and should have been discovered respectively in the 
years 1978-1983. 

Under Sec. 13 of the Act, the Income-tax Officer has no arbitrary power 
to assess the income. 


Case (Mise. Case No. 1001 of 1926), stated under Sec. 66 (2) of the Indian 
Income-tax Act (XI of 1922), hy the Commissioner of Income-tax, United Pro- 
vinces, for the opinion of the High Court. 

CASE. 

Babu Shiva Prasad Gupta was assessed to income-tax by the Income-tax 
Officer of Benares on March 10, 1928, on the income received in 1926-27 for an 
income of Rs. 1,31,786. He preferred an appeal to the Assistant Commissioner 
of Income-tax of Benares on March 25, 1928. The Assistant Commisaoner of 
JAcom^to of Bena^ partly accepted the appeal and partly rejected it, and held 
tne total income of Babu Shiva Prasad Gupta only Rs. 1,07,753. 

11 ** ^ explained in the following passage fr im the 

app^ate .of the Assistant Commissioner of Income-tax of Betnares dated 
Api^ 19, 1928, are This is the off-shoot of the parent firm of an undivided 
^du Sitel Prasad Kharag Prasad. The firm of Sital P -asad 

lOimag Pra^ had Hon Tile Raja Hoti Chand, c.i.e., of Azmatgarh Palace as 
head or fcarte ofthe undmded Hindu family. Undei mutual agreement tlie 

undivided Hmdu famUy was made by arbitrators 

Bahadur Pandit Baldeo Ram D-xve^ 
Under this partition Babu Shiva Prasad Gupta is now the sole proprietor of the 
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V. 


Balkrishna Daa BishesKwar Praaad, resident of Seva Upavan, 

saissjr—ss-iss; 

decton thfe wordings of tL said 

tinn ^ 8.— The gist of the contention is, that, after the nar^- 

hfo ^ ^PPe^^ant worked out his accounts in order to asce^in 

his position regarding the outstanding balances of debts which were allotted tn 

wpr?+h^’ interests worked out on these outstanding balances o/debts 

for P^ous years for the accrued interest of which the 
^ Prasad Kharag Prasad had paid tax in those years and that 

iafi, K ascertainment o^ the income from interest either on 

Tu ^ system. So far as the payment of tax onihe acc^ 

interest by the paren^t firm Messrs. Sital Prasad Kharag Prasad is concerned I 

have gone through the assessment records of tho past years showing the details 
of the income reported to CalciUta the Income-tax Officer of Benarfs for assess^ 
ment purposes. I find from these reports of the Income-tax O^cer of Benares 

outstanding balances of loans was 
reported by the Income-tax Officer of Benares to the Income-tax Officer of Cal- 
cutta. As to the allegation that the accounts were not adjusted and that there 
was no accounting eitner on the cash basis or on the mercantile system, I find 
that the accounts w^e adjusted and accrued interest was worked out on the 
mercantile sy^em. Only one instance of a big loan out of the many will show 
^at I am right about my presumption. When the partition allotted certain out- 
rtanding Mauces of loan to Babu Shiva Prasad Gupta, it was found that the 
itoa of Khajurgaon owed Rs. 3,58.934 as principal sum. The accumulated inte- 
work^ out to Rs. 68,065. Thus the total came to Rs. 4,26,999. But the 
Kana of Khajurgaon haviner paid over Rs. 65,000, the balance carried over to the 
next year s account was onlv Rs. 3,62,000 in round figures. This is, therefore, 
on mercantile system, and the Income-tax Officer was quite right to include all 
the accrued interest worked out in this way and added to the principal as the in- 
come of the appellant, and I do not accept these contentions. When this view is 
taken, the contention of the "appellant, throujrh his learned vakil is, that, when 
this is done, the previous years ^ losses worked out in the same accounts by the 
appellant, and the bad debts of those years workea out in the same accounts 
ought to have been allowed as debits. I do not agree with this view. The addi- 
tion of accumulated interest to the principal sum and carrying over of the whole 
amount in future year's means the realization of that iuterek in the year when th^ 
accounts are adjusted and the accumulated interests are added to the principal. 
In other words, this accumulated interest is realized in the year when it is adjust- 
ed by adding it to the principal. It is not previous year’s collection and realiza- 
tion. That analogy, therefore, does not apply to the debits of the previous years’ 
Io‘ises and bad debts. T^he Income-tax Officer has. npon very good <?rounds. dis- 
allowed them ; and I do not find any reason to differ from him. The result is 
that I do not accept the contentions made in paragraphs 1 to 8.” 

4. Mr. ?5hiva Prasad Gupta, in his application under section 66 (appendix* 
B*). accepts the Assistant Commissioner’s finding that his accounts are mainfain- 
nn the “mercantile sy^em”. (It will be seen later that 7 do not accept that 
finding). His contention is. that, according to that system, accumulated interest 
that has accrued in th.e course of a series of years is rightly treated as income in 
any year in which the assessee elects to take credit for it in his accounts, as been 
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done here This is not, as a matter of fact, in accordance with the mercantile 
^ 9 tem of ’accountancy. Similarly he claims that business losses, bad debts, and 
that narticular class of bad debts which are distinctively known as “irrecoverable 
loans' —that is. bad debts arising out of money-lending which, under any system 
of accountancy,’ include the principal loan, and, under the mercantile system (but 
not xuider th^e cash system) include also any interest that has accrued and for 
which credit has been taken but that has not been realized— are to bo allowed as 
“expenditure incurred solely for the purpose of earning” the profits or gams 
to be taxed under section 10 (2) (ix) of the Indian Income-tax Act (the* is no 
other provision of the law under which an allowance on this account c&n be 
claimed) whenever the assessee chooses to debit them, or write them off in his 
accounts. A bare statement of the assessee ’s theory' is sufficient, I think, to 
suggest that, if it were accepted, an assessee could manipulate his accounts so as to 
make his assessable income in any given year (within a very large margin) much 
what it suited him to make it. The income of the previous year would not be 
determined according to any settled principle of accountancy, nor would it bear 
any constant relation to facts. It would be determined largely by the mere cap- 
rice or convenience of the assessee, or the degree of punctuality with which iie 
wrote up his accounts. 

5. In the second of the two clauses of his additional application (appen- 
dix C*), the assessee has claimed that the depreciation allowable on the machi- 
nery, buildings, etc., of his “Gyan Mandal” press should be allowexl against his 
total joint income from all heads. The direct intention of the provisions in 
proviso (6) of clause (i;i) of sub-section (2) of section 10 is that any excess of 
depreciation over profits should not be adjusted from other heads of income, but 
held over for subsequent adjustments in later years whem the profits of the plant 
concerned could carry it. The distinction between depreciation, which is in the 
nature of a replacement fund,'^hnd actual losses to which section 24 (1) would 
apply is a real and not merely a theoretical one. The fact that a firm has not 
been able to set aside its legitimate quota towards its machinery replacement 
funds does not constitute any diminution of its income. A specific remedv is 
provided that any deficiency in contribution to this replacement fund should be 
made good by excess allowance in future years. This clearly shows the intention 
of the legislature to keep the depreciation account solely attached to the plant 
concerned. 

6. The applicant has not definitely formulated the questions that he desires 
to be referred to your Lordships, but they appear to be the following: — 

(1) In computing the income, profits and gains of the previous year, 
for the purpose of assessing them to income-tax, can business losses 
incurred in years anterior to the previous year be set off against 
income of the previous year? 

(2) Similarly, in computing the income of the previous year, can bad 
debts or irrecoverable loans that became bad or irrecoverable respec- 
tively in years anterior to the previous year be deducted from the 
income of the previous year ? 

(3) If the answer to these two questions be in the negative, can interest 
that accrued in years anterior to the previous year, but for which 
the assessee in accordance with the system of accountancy regularly 
employed by him (see section 13 of the Indian Income-tax Act) 
taken credit for the first time in the previous year, be included in 
computing the income of the previous year for the purpose of 
assessing it to income-tax ? 

• Not printed. ^ ^ “ 
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7. I am required by the law to give my own opinion in regard to these 
questions. My replies arc as follows: — 

Questions 1 and 2. — No. The Act provides that the assessment should be 
made on the income of the previous year. That income is to be computed in 
accordance with the system of accountancy regularly employed Ijy the assessee 
(section 13), provided that the Income-tax Officer is satisfied that the income, 
profits and gains can be properly deduced therefrom. If he is not so satisfied, 
the Act gives him the widest discretion as to the manner in which it should be 
computed. 

Whether any system of accountancy has been regularly employed by the 
assessee, and, if so, what that system is, are both questions of fact to be determined 
by the assessing authorities. I submit, further, that no question of law can arise 
in regard to the exercise by those authorities of the discretion vested in them to 
determine whether the system of accountancy employed by the assessee is such 
that his income can be propei’ly deduced therefrom, so long as they have adequate 
materials on which to base a conclusion, apply their minds thereto, and do noth- 
ing manifestly contrary to equity or good eonsciance. 

8. On the strength of a report submitted by the Assistant Commissioner of 
Income-tax after a further examination of the accounts I find that the system of 
accountancy employed by the assessee, so far as his printing press to which the 
business loss relates, is the ordinary system of mercantile accountancy. Accord- 
ing to that system, sums falling due by or to the business man are debited or cre- 
dited in the accounts when they fall due by him or to him. A “business loss,” 
according to this system of accountancy, is simply the excess of debits over 
credits; and if the accounts are correctly and punctually maintained, this loss 
comes into the business man’s accounts in the year in which the constituent cre- 
dits and debits accrue. Of course the system of mercantile accountancy — like the 
law — is non cogit ad impossihilia. The profit or loss resulting from a certain 
transaction may only be ascertained some time after it has actually occurred, 
and is then properly entered in the accounts when it is ascertained. But no 
attempt has been made to prove in the present case that in the principles either 
of any recognized system of accountancy, or of any system of accountancy “regu- 
larly employed” (section 13) by the applicant, any justification is to be found 
for debiting in the accounts of one year expenditure — real or notional — that mani- 
festly relates to another year, and that shoqjd and could have been debited in the 
accounts of that other year. So much for the business loss. The same argument 
applies to the bad debts, in regard to which I would also invite your Lordships’ 
attention to the decision of the High Court of Lahore in the case of Puran MvM v. 
Commissioner of Incomedcuc{l). 

9. In regard to the irrecoverable loans my conelusion is the same, but the 
position is slightly different, because the system of accountancy regularly follow- 
ed by the applicant in his money-lending transactions is not the mercantile system 
of accountancy, as is evident from the report of the Assistant Commissioner of 
Income-tax, dated July 19, 1928, an extract from which is annexed to this state- 
ment (appendix D.*). I consider that this report justifies my coming to a defi- 
nite finding of fact on this point. The system of accountancy employed by the 
applicant for his money-lending is really more nearly akin to the cash than to the 
mercantile system. Interest that has accrued, but has not been received, is not 
credited to the accounts until either a decree has been obtained for it, or a fresh 
document has been executed in which it is added to the original principal. Here 
we have a clear, if not very scientific, “method of accounting regularly employ- 
ed” by the applicant, and one by no means unusual in India. If it is followc<l 

* Not printed. 

(1) 2 I. T C 886. 


(JUJMAUSSIOJSEK OF liNCOME-TAX, U. F. 


4ll 


consistcatly, there is no reason to suppose that, on the average, it is unfair either 
to the assessee or to the Keveame. Of course, where accrued but not real^ed 
interest is only treated as income when a decree is obtained or a new document is 
executed ana where even realized interest is only taken into account when 
accounts are “settled"', there would be no objection to “irrecoverable loans 
me similarly written orf on corresponding occasions. No attempt has been n^c, 
however to show that the writing otf in this case is on aU fours with the crediting 
of accrued interest. It is clear ih*at when the appUcant came to review what he 
had got out of the partition of the property of tne undivided family, he found 
amongst his assets a certain proportion of what — to use a homoly word — may be 
described as “duds" that ought to have been written off years ago. There is no 
reason whatever why, because these long valueioss book credits have been unloaded 
on the applicant as* part of Ms share of ihe family property, he should now be 
allowed to deduct them from his income. So far as he is concerned .they repre- 
sent not even a capital loss, but mei-ely what I may call a capital disappointment. 

10. Question 3.— My reply is “yes." I have unavoidably anticipated this 
question m dealing with question 2. Since in accordance with the method of 
accountancy employed by the assessee in regard to Ms receipts— method that is 
not open to serious objcciion and that the Income-tax Officer has accepted ^ 
from which the income, proftts and gains can properly be deduced tst*ction 13)— 
interest that accrued in years anterior to the accounting period has been credited 
to the protit ledger for the first time in the “previous year" it has rigntly been 
treated as income of the previous year. If, of course, it were proved that any 
of this interest had been taken into account in computing the income for assess- 
ment in previous years, 1 should be prepared to admit that, as a matter of com- 
monsense and equity, any sucli items should be omitted— whatever might be the 
strict letter of the law. No suQh claim is advanced. What the applicant says in 
effect is: “This is income of >^rs anterior to the previous year. According to 
mj' system of accountancy it was not treated as income in those years. You 
accepted that system of accountancy then, and did not tax it then. It now comes 
into the income of the previous yeaii according to my system of accountancy, but 
you must not tax it. ’ ’ This contention is patently repugnant to ordinary common 
sense, and directly contrary to the provisions of section 13. 

11. Paragraphs 1 to 6 of the statement of the case were sent to the pet i- 
tioner for observations and representation if any and copy of his representation is 
attached as appendix E.* I do not consider it necessary to make any addition or 
alteration. 

Sir Tej Bahadur Sapvu and Ranidkant il/alavii/a, for the Assessee. 

Vma Shankar Bajpai, for the Crown. 


JUDGMENT. 

MUKEKJl, J. : — This is a reference by the Commissioner of Income-tax, 
United Provinces under Sec. 66 of the Income-tax Act of 1922. 

The facts as they appear from the statement of the case made by the learned 
Comimsaioner and from the several appendices attached to the statement appear 
to be as follows : — There was a joint family business owned by several members oi. 
the family, the head office oi which was in Calcutta. The income-tax for the 
entire bu^ess was paid at Calcutta by the head office firm carrying on business 
under the name and style of Sital Prasad Kharag Prasad. The members of the 
family decided to separate, as and from the date 9th October 1921. The date 
of separation having been fixed by mutual agreement, the actual partition of the 
rf^ts of the family was made over to two gentlemen, Pandit Madaa Mohan 

* Not printed. ~ 
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* Iala\ !>a and Bahn Baldt o Ram Dave. Tliese gentlemen made an award on 30!h 

ruary 1926. It wa.s theretore, on *26111 February 1926 that the aasessee, B. Shiva 
1 rasad (.upla, at \diose instance this reference has been mades became the owner 
of the lot given to him as the result of the partition. 26th February 1926 waa al- 

Tm ' "i L- ^ 1983 began on 15th 

of March 1926 bor the samvat 19«3 B. Shiva Prasad Gujita had a statement 

of his financial position drawn up m the shape of a profit and loss account. 1 

have already mentioned tiuit the family became separate with effect from 9th 

Uctober 1J21 which would correspond to sometime about Katik 1978 samvat. In 

preparing the profit and loss account on the credit or income side was shown the 

interest winch accrued to B. Shiva Prasad during the years 1978 samvat to 1983 

samvat, each year being shown separately. On the debit or loss side, was shown 

reali^blYd^ts*^*^*^' * aniounts as represented either a loss in business or un- 

1927 assessed for his income of the veai 

i^tTi Y Y VrohMo income, for the purpose of asscLment wls 

“Previous year”, 

1983 approximately correspond to the samvat year 

Iiieome^trx 'officer ’^nfu- ‘“if IP Prepared as aforesaid before liim, the 

^as haf Tf '““f h -T * Prasad's contention 

«as that^, It on the income side the interest that accumulated from time to time 

was to be shown as the income of the particular year 1926-27 (samvat 19831. 

he was entitled to set off, as against that income, the losses suffered by him in 

business (the main business being a printing press), and on account of irrecover- 
able debts. 


Aiyarently, the Income-tax Officer refused to deduct, out of the so-called 
income of B. Shiva Prasad Gupta for the year 1926-27, his losses during the 
years, tho interest earned for which have been taken as his income. There wa- 
an appeal to the Asst. Commissioner. It w&s unsuccessful except in so far as 
the assessable income was slight!}* reduced by him. 

The assessee petitioned the Incomo-tax Conmiissioner to refer his case to 
tlie High Court but he did not formulate tlie questions of law that really arose for 
decision. The learned Commissioner of Income-tax has formulated three ques- 
tions for being answered by tJie High Court. These are as follows: — 

(1) In computing the income, profits and gains of the prc\ious year, 
for the purpo.se of assessing them to income-tax, can business losses 
incurred in years anterior to the previous year be set off against the 
income of the previous year? 

(2) Similarly, in computing the income of the pre^dous year can bad 
debts or irrecoverable loans that became bad or irrecoverable res- 
pectively in years anterior to the previous year be deducted from 
the income of the previous year? 

(3) If the answer to these two questions he in the negative, can interest 
that accrued in years anterior to the previous year, but for which 
the assessee in accordance with the system of accountancy regularly 
employed by biTn (see section 13 of the Indian lucomc-t^ Act) hM 
taken credit for the first time in the previous year, be included in 
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computing the iuconio of the previous year for the purpose of 
assessing it to income-tax.? 

It will be noticed that the first two questions do not really arise in the case. 
Thjo third question again does not state the actual question that is in controversy. 
It entirely ignores the contention of Mr. Gupta that he is entitled to deduction 
out of what has been taken to be his income. 

The Icavned Government Advocate has contended that the High Court h^ no 
Dower to find out for itself what are the substantial questions of aw that have 
arisen between the parties and that it is bound either to answer such questions as 
have been put to it by the Commissioner of Income-tax, or send back the case to 
him to make a fresii “ statement '' in the case. 

In view of this contention, I have considered StiC. 66 of the Indian Income-tax 
Act carefully. I am unable to find any warrant in it for the extreme contention of 
the learned Government Advocate. It appears to me that the section is not happily 
worded and the pronoun “it” has been used sometimes for a y question of law 
and sometimes for the “case”. The meaning and object however of the entire 
section 66 seems to me to be free from obscurity. My impression is that the 
High Court has to accept the facts as found by the Commissioner of Income-tax 
and if necessary may call for more facts by aslaug him to make a fresh statement 
of them under sub-section 4 of section 66. But it is for the High Court to find 
out, from the contention of tlie assessee on the one hand and the contention of the 
income-tax authorities on the other, what is the real point of law that arises 
betw’cen the parties and what it has to decide, This reading of Sec. 66 seems to 
be clear to me, from, among other matters, the fact that the High Court is no- 
where called upon to decide such questions as may be framed by the Commissioner 
of Income-tax. 


. Let us now. read Sec. 66 clause by clause. Sub-section 1 says : — * * Where in 
the course of any assessment a question of law arises, the Commissioner maj^ draw 
up a statement of the case and refer “it” with his own opinion to the High 
Court.” The pronoun “it” may refer either to the case which word appears 
close by, or it may refer to the ‘"question” of law which word “question” appears 
four lines earlier. 


Suh section 2 mentions the case where reference is to be made at the in- 
stance of the assessee, sub-section 1 having already provided that a reference 
could be made by the Income-tax Commissioner either of his o^vn motion, oi* on 
reference from any income-tax authority subordinate to him. Here again, the 
pronoun “it” that appears after the word “refer” may stand for the “case” or 
the question” of law. The proviso to sub-section (2) makes it clear that the 
object of the reference is the decision by the High Court of the question of law 
that arises in the case and the main object of sending up the “case” is the deci- 
sion of the question of law. The proviso says that if the Commissioner, in the 
exercise of his power of revision, decides the “question”, which can mean only 
the question of law that arises, the assessee may withdraw liis application for a 
reforenco uo High Court. If the assessee is satisfied with the Commissioner's 

trr ffigircom' 

Sub-^c 3 relates to the position that might arise if the Commissioner 

IHerCourHsof question of law to be decided and the 

fhn wPS is of opinion that there is a question of law to be decided and all that 

the High Court wants is a statement of the case by the Commissionecr. ObviousLv 

m these circumstances, it wiU be for the High Court to find out what is Coim 
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of law that arises and requires decision- In this sub-section, what is to be referred 
to the High Court is the statement of tne ease, or tne case itself and not a point or 
pomts of law. 

Sub-rule 4 relates to the affair when the statement of the case made by tbc 
C onmussioner is unsatisfactory. It says that where a statement in a case referred 
under inis section (Sec. tl6) is insuttieient to enable tae High Court to determine 
too question raised ‘thereby ’, namely by the ease, the court may refer b.ick tae 
cas( to the Commissioner for additions and alterations. This proviso supports 
tae view that it would be for the Hign Court to hud out what is the real point of 
law that IS iii issue between the assessee on the one hand and the income-tax autlio- 
niAti on the other and whether for the pui’poses of determination of the point of 
lav/, sufficient facts have been supplied, it must be remembered that the ques- 
tions of law that would ordinarily arise would arise in connection with particular 
facts and must be answered with reference to those facts. Otherwise, there would 
be no nece.ssity of a statement of a case or any addition or alteration in that state- 
ment. It would be sufficient merely to put an abstraci question of law to the 
High Court for an answer. 


Sub-rule 5 says that thj High Court, ou hearing any such “case’ shall 
decide the ‘ ‘ question of law raised thereby ’ The wqrd ' thereby ’ must stand for 
“the case ". This sub-rule nowhere suggests that the duties of the High Oouii 
are contined to answering the question of law put to it by the Commissioner whe- 
ther or not such question is a substantial question that is to be decided between the 
parties (the assessee and the income-tax authority). 

The result of my reading of Sec. 66, therefore, is that although ordinarily 
the Income-tax Commissioner would be tne officer who would frame me pouiis oi 
law that arise in the case stated b 3 ' him and although he would be expect^ i-o 
give his own opinion on those points of law for the Denetit of the High Court, 
ttec 66 requires the High Court to decide the questions of law that arise m tbe 
case, i.e., lue High Court is entitled to “re-settle the issues” as it were, and 
decide those issues. Of coui-se, the issues would all be ou the questions ot 

law. 

. ... r .swissi-rr. 5= 

The answer to such a question can be only in the affirmative. 

It wiU be recalled among the membeis of the joint Hmdu familjs the date 

be assessed for the ycais 1978 to 19b-, un to 1927). Prior to the year 

as a part of the incoiac. of the year 1983 ( ... H'he family did 

1927-28, the assessee could only ha ve been , did not pay any income-tax 

treat the accrued interest as a part of SMva Prasad 

on the same. In the profits and loss accoimt, ^e^^ 

Gupta, treated the accumulated uiterest as lua income lor me year 
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treatment by Mr. Gupta was only for the purpose of ascertainment of Ins own 
financial position. It would be an untrue statement of fact if we said that the 
accumulated interest of 5 years was Mr. Shiva Prasad's income in one particular 
year, namely 1983. But he is prepared to allow the income-tax authorities to 
treat the entire accumulated interest as his income for the “previous year*’, pro- 
vided he is allowed to set off against the interest, that accrued in a particular year, 
the loss that was incurred in the business (press) or due to particular debt becom- 
ing irrecoverable, in that particular year. This is a perfectly fair and equitable 
position and is not in any way discountenanced by Sec. 13 of the Income-tax 
Act. 


Section 13 of the Income-tax Act is a very fair section, if properly under- 
stood. It says that when an assessee keeps his accounts in a particular way in 
order to ascertain his own profit and loss, take his case of profit and loss in his 
particular way, provided it gives an accurate idea of his income in a particular 
period. But for this purpose, the methiod of keeping the account should be one 
which the assessee habitually and regularly adopts. This can only mean that the 
practice has gone on for some time. In this particular case before me, there can 
be no question of any particular method of keeping account which may have been 
“regularly employed”, to quote the exact language of Sec. 13, Mr. Gupta came 
by his separate property in the very year under consideration, viz., 1926-27. 
He could not possibly have de>veloped for himself any method of accounting as 
to which the description ‘ ‘ regularly employed ’ ’ may be applied. The Income-tax 
Officer m the circumstances, is thrown upon “such basis” and “such manner” 

ermine; see See. 13. This does not mean that 
tne Income-tax Officer has a purely arbitrary power to assess the income. If he 
adopts one particular methocf he is to piu-suo it to its logical conclusion. In this 
ease the Income-tax Officer adopts the asse-ssec’s ‘chitta’ or profit and loss account 
or the purposes of See. 13 of the Income-tax Act, but lie accepts only the figures 

Hie figures on tlio other. In bther words he pro- 
hasbecQ de.scribed in the course of the argument and in the state- 
ment of tlie case as mercantile accountancy syrtem.” That system is this In 

inc^omt^SuaUrr^Ji^^ H have become recoverable are shown as the 

actually disbuiiid the liabilities incurred are shbwn as amounts 

income^wM^K • * .s>'stem, the merchant, in order to a.seertain his 

ine to hk ^ income”, deducts from the profit earned aocord- 

balance is a net ^ suffered, also according to his books. The 

‘bo^kTn^mo^T^..^? ^ 13 of the Income-tax Act, this net 

merchant income I^neome-tax Officer as a fair eestiraate of the 

this The merchant himself uses 

unfair one In ^ income and, secondly the method is not an 

the ‘borhicomo' of I»<=ooie-tax Officer aecepTs 

a.ssessee>s income bccauL Hio the year 1979 as the 

ihc bock income of 1979 ^ofit and loss account’ has taken 

l.i.s lo^s L tL yeaTl979 1 «seertained 

1979 samvat, the Income tav Offi/. to ascertain his actual book income for 

year 1979 and you cannot ^ done that in the 

would be. “In Cyeari979 the "r.. Tilt answer to that 

the income and therefore tVie accrued interest was never treated as a part of 

income.” To my mtad Tl h "J? ‘le^’tcted out the 

“ the actual dn^me the los^rih?^ T book income. 

income he d been treated as deducted if the book 

should not be deducted^ *” ‘ ' income in a particular year by thfe assessee, 

is entitited to^ve de^rt^ fto™ hisTrtlm^ « that the assessee 

ueauetea irom his estimated income the.actual losses that may 



416 


L. R. M. S. T. FIRM v. 


have been suffered in a particular year and the amount of irrecoverable debts that 
should Jiave been discovered and could have been discovered in a particular 
year. 


As regards the questions put by the learned Commissioner of Income-tax, 
my simple answer is that those questions do not at all arise, for there is no differ- 
ence of opinion between him and the assessee on these points. The learned 
counsel for the assessee, Sir Tej Bahadur Sapru agreed before us, without any 
difficulty, that the answers to the questions 1 & 2 should be in the negative and the 
Income-tax Commissioner has hnmself given his answers to those questions in the 
negative. As regards the third question, as I have already stated, it does not 
cover the point in controversy which is, whether or not the assessee is entitled to 
have deducted from his estimated income certain particular amoimts. I need 
not repeat, therefore, that none of the three qustions framed by the learned Com- 
missioner arise in the case. There is no occasion for calling for a fresh statement 
of the case, under sub-section 4 of Sec. 66, for all the facts necessary for the 
determination of the real controversy, on the question of law, do appear from 
the statement of the case furnished to us by the learned Commissioner. 

NIAMAT UIjLAH, J. : — I concur. 


By the COURT ; 


The question that arises in the case as stated by the learned Commissioner 
is that indicated in the judgment of one of us and is “Whether the a^e^ee is 
entitled to deduct from his income which is in the shape of finterest which has 
accrued to him. not only in year 1926 to 1927 but in five previous yea.rs (going up 
to Samvat 1978, see p. 7, Appendix A), the losses and irrecoverable debts that 
happened and should have been discovered respectively in those years. 


Our answer is that to be found in the judgment of one of us namely. The 
assessee is entitled to have deducted from his estimated income not only losses 
that may have been .suffered in a particular year and the amount of i^ecoverable 
debts that should have been discovered and could have been discovered in a parti- 
cular year.” 


Let a copy of our judgment be sent dorm to the C°m™issioncr of Incoine- 
tax for his information. We certify that the Government Advocate is entitled to 
a day’s fee namely Rs. 200. The costs of this reference shall be paid by the 
Government. The Government Advocate will have one month s time to certify, 

as alloived by the rules. 


(292) IN THE HIGH COURT OP JUDICATURE AT RANGOON. 

Before Mr. Justice Heaid and Mr. Justice Otter. 

(25th February, 1929). 

L. R. M. S. T. Firm Assessees. 

V. 

The Commissioner of Income-tax, Burma. 

Income-tax Act (.TZ 0 / 1922), Sec. 66 (3)-.Wo^.!/ 

Alleaed investment of Stridhanam of assessees^ female refatwesj-Interest there^, 
iS for deductioJ-Assessment in Madras as ladies’ separate propertses-Drs- 

allowance of clam—<^uestion, if one of Taw. 
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The assessees doing money lending business in Burma on an assessment to 
income-tax claimed deduction in respect ‘of a sum of R$. 6,070 as interest on *in- 
vestments* of Stridhanam monies of their female relatives in Madras and in sup- 
port thereof filed affidavits of the ladies and the assessment order on the sums 
in question as the separate properties of the ladies. On the claim being disallowed 
an application was put in under Sec. 66 (3) of the In<^ome-iax Act for a reference 
to the High Court. 

HELD, that the fact that an assessment was made in Madras would not 
prevent the Income-tax Officer in Burma on proper enquiries from coming to the 
conclusion that the sum in dispute was assessable there, as P7ie surplus investments 
of the assessees and hence nio question of law ar'ose for a reference to court. 

Application [Civil Misc. App. No. 167 of 1928] under See. 66 (3) of the 
Indian Income-tax Act (XI of 1922) for an order to direct the Commissioner of 
Income-tax, Burma to state a case for the opinion of the High Court. 

Foucar, for the Assessee. 

Gaunt, for the Crown. 


JUDGI^IENT. 

This IS an application for a mandamus to be directed to the Commissioner 

sfetinn^fifi V ^ accordance with the provisions of 

section 66 (3) of the Indian Income-tax Act of 1922. 

The short facts are that the Income-tax Officer of Pegu assessed the annli 
cants for the year 1924-25 to income-tax on a sum of Rs. 6,070, which liad escaped 

“PPli<=ants are a Chettyar firm and fo^ the yei 1924-25 tte 
nterest on certain “investments” in the firm was aUowed to be deduced fr^ 

^e firm s gross profits. This deduction was aUowed upon the ground that tho 

iisrrSoSssj ;b?.ss’s.rs "^“'k »>«• 

to income-tax assart ^ the income of ^ 6,070 was assessable 

appeal. applicants’ firm and dismissed the 

in q«el"o™Td''alfo reTedTn^th^^^^ f 

XT^iTo.™ -P-t^pr^errof ^ 

agree thauSls^^* ThroSTo^eiSr ™ case, but we are unable to 
fact is intcre^ on funds of theypSX’ fi™ k iUs T?""* review in 
in Bittma. The fact that there has been an a. “ *s liable to income-tax 
elsewhere is no doubt a fact to be ^£ 0 X 0 eo^^®?‘ “".I“come-tax Officer 
It appears that the Madras assessment ^ conclusive 

“<3 "toreover wfoteve « the S 

«« fact that thfMadr^ applicants; income. In 
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get themselves assessed in one place upon one basis, whereas in truth and in fact 
the assessment should he made in another place upon an entirely different basis. 
We are not satisfied that any question of law arises and we dismiss the application 
with costs, advocate’s fee to be three gold mohurs. 


(293) IN THE HIGH COURT OF JUDICATURE AT PATNA. 

Before Mr. Justice Kulwant Saliay and Mr. Justice Fazal Ali. 

(11th March, 1929). 


Jangi Bhagat Ramawatar Assesses.* 

V, 

The Commissioner of Income-tax, Behar and Orissa. 

Income-tax Act {XI of 1922), Secs. 22 (4), 23 (4), 28 and 66 {2)— Denial 
of accounts called for — Assessment on non-production, legality of— Penalty 
levied t>y Commissioner under Sec. 28 — Application for reference, if lies — Juris- 
diction on facts. 

An original order passed hy the Commissioner under Sec. 28 of the 
I»co 7 ne-tax Act imposing a peiialty does not come within the provisions of Sec. 
66 (2), so as to empower the High Court to call upon the Commissioner to state a 
case thereon. 


In an application under Sec. 66 (3) of the Act, it is net open to the Court 
to go into the facts of the case and to deter^uine whether the ComHiissioner was 
right in his findings on the facts. 


. Seroice of an order under Sec. 22 (4), upon the Gumastha of the assessee, 
who produced certain account hooks before the Income-tax Officer is sufftetev. 
compliance with the provisioiis of law regarding service of notice. 

Mere denial of the existence of the account hooks called for under Sec. 
22 (4) w^ npt make their non-production cease to he a fauure to comply with 
the terms of the notice entailing an assessment under Sec. 23 (4). 


Application (Misc. Judicial Case No. 18 of 1929) under See. 66 (3) of 
the Indian Income-tax Act (XI of 1922) for an order 

of Ineome-tax, Behar and Orissa, to state a case for the decision ol the High 
Court. 


S. N. Basil and Hiralal Das Gupta, for the Assessee. 


C. M. Agarwala, for the Crown. 


JUDGMENT. 

KULWANT SAHAY, J. This is an application under section 66 of the 
Indian Income-tax Act praying that the Commissioner of In^me-tax, Bihar and 
Orissa, may he required to state a case and to refer it to this Court on the follow- 
ing points : — 

(3 ) Whether the a.ssessment under section 23 (4) of the Act was 'valid ? 
(?) Whether the order under section 28 of the Act was legal and valid. 


A. I. R. (1930) Pat. 121. 
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(3) Has there been a misdirection in arriving at a finding about tlie 
genuineness or otherwise of the account books produced by the peti- 
tioner in as much as the fact that the rokar bears the Income-tax 
Oliicer’s signature dated 7-10-25 was completely ignored, and if so, 
whether the finding itself is legal? 

The petitioner submits that these points arise uuder the following circum- 
stances : — 

The petitioner has a money lending business at Baldarwa and a rice mill 
at Adapur in the district of Champaran. The present assessment is for the year 
1927-28 whioli is based on the income of the previous year, the accounting year 
of the assessee ending in the month of Kartik of the Fasali year. In compliance 
with a notice under section 22 (2) of the Act he submitted a return showing an. 
assessable income of Rs. 5,787. Thereupon the Income-tax Officer, by his order 
dated the 21st of December 1926, called upon the assessee to produce accounts in 
support of the return, and a combined notice under sections 22 (4) and 23 (2) 
was issued requiring liim to produce accounts of the year 1331, 1332 and 1333 
Fasli, fixing the 13th of January 1927 for the purpose. On the 13th of January 
time was granted to the assessee on his application up to the 26th of January. 
On the 26th oi January he produced his account books which were partly exa- 
mined on that date. On the 27th of January the Income-tax Officer discovered 
I hat the account books produced were different from the books which were shown 
to him wlien Jic had gone to the locality on a local inquiry on the 30th July 
1926 and hicli books he says he had signed there on that date. It appears 
from the order of the Commissioner that the Income-tax Officer had examined 

Adapur on the 30th of July 1926 and had made notes thereof in 
the departmental note book kept by the Income-tax Officer and the reference 
about his visit to the assessee ’s mill was also found in the Income-tax Officer’s 
diary of the 30th of July 1926. 


The Income-tax Officer on examining the books produced before Him dis* 
covered that there were discrepancies as regards the amount of sale price of rice 
as shown in the boolvs produced and the sale price noted by him during his local 
i^pection on the 30th July. On the 27th of January, therefore, he made a note m 
the order-sheet to the effect that the account books produced were different from 
those signed by him at the time of the local enquiry as the sales did not agree and 
he a^essee was asked under section 22 (4) to produce the books which the Income- 

fi L W ^ warning to the assessee that otherwise he will make 

^ assessment. The 29th of January was fixed 
to pioduce these boo^ It appears that on the 29th of January a servant of 
the assessee, named Ibadat Mian, appeared, and it appears from tiie order-sheet 
that a petition was filed on that date for a month's time on Se^roi^nf UW 

oDiSl order-sheet shows that the Income-to Officer waT of 

Hp w™ asked for simply to evade producing the account b^ks 

and tod the 31^0^ jTuarv 
made an 
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On the 31st of January the order sheet shows that Ramautar Prasad the 
son of the assessee, Jangi Bhagat, both of whom form members of an undivided 
Hmdu family appeared before the Income-tax Officer and stated that the oooks 
which the Officer had signed at the mill were not found even after long search 
and that they were missing. The Income-tax Officer was of opinion that this was 
a false excuse and lie made an assessment on that date under section 23 (4) of 
^e Act on a total income of Rs. 18,350. On the 29th of January the Income-tax 
Officer also recorded an order on the order-sheet directing the representative of 
the assessee, namely, Ibadat Mian to show cause on the date fixed, viz., the 31st 
01 January, why penalty under section 28 should not be imposed for deliberacdiy 
showing a lesser amount as the income from sale of rice. On the 23rd of Feb- 
ruary 1927, the assessee filed an application before the Income-tax Officer for 
cancellation of the assessment and for making a fresh assessment under the pro- 
visions of section 27 of the Act. The Income-tax Officer rejected this applica- 
tion by his order dated the 4th of June of 1927 and on the same day he imposed 
a penalty of Rs. 679-5-0 under section 28 of the Aet. 

The assessee preferred an appeal before the Assistant Commissioner under 
section 30 of the Act ; but this appeal was not admitted by the Ajssistant Commis- 
sioner as in his view the appeal was filed beyond the period of limitation of thirty 
days provided by sub-section 2 of the section 30 of the Act. The assessee then 
went before the Commissioner with an application under section 33 of the Act 
as well as an application under section 66. The learned Commissioner by his 
order dated 22nd July 1928, held that the assessment under section 23 (4) was 
legal and proper ; but as regards the penalty under section 28, he was of opinion 
that the procedure adopted by the Income-tax Officer was irregular inasmuch as 
the order passed by him on the 29th of January, calling upon the representative 
to show cause why the penalty should not be imposed, was not properly communi- 
cated to the assessee, it being signed by Ibadat who was merely a peon and could 
hardly be held to be an agent of the assessee, and that it was not clear to the 
Commissioner whether the assessee had in reality an opportunity of showing 
cause why the penalty should not be imposed. He accordingly cancelled the 
cider; but, as he was doubtful whether the Income-tax Officer had jurisdic- 
tion at that stage to take up the matter again, he himself called on the assessee 
to show cause why a penalty should not be imposed under section 28 on the groimd 
that lie had deliberately furnished inaccurate particulars of income and had 
{hereby returned it below its real amount. Ultimately the Commissioner, by his 
order dated the 6th of November 1928, imposed a penalty of Rs. 6,790. The 
present application is directed against these two orders dated the 22nd of July 
1928 and the 6th November 1928, passed by the Commissioner. 

In dealing with the present application this Court is bound to accept the 
findings of fact arrived at by the Commissioner. It is not open to this Court to 
go into the facts of the case and to determine whether the Commissioner was 
right in his findings on the facts. The finding of facts of the Commissioner is 
that the Income-tax Officer did, as a matter of fact, go to the mill at Adapur on 
the 30th of July 1926, inspected certain books, made notes in the departmental 
note-book and in his diary, and signed the books which he had inspected. The 
Commissioner was also of opinion that the books produced by the assessee on the 
29th of January through his gomashta, Chhothu Lai, were not the real books, and 
that the Income-tax Officer acted ^vithin jurisdiction in issuing the notice on 
that date calling upon the assessee to produce the account-books which he had 
signed and the non-compliance with that order gave jurisdiction to the Income-tax 
Officer to make the assessment under Sec. 23 (4) of the Act. Upon these findings 
the fir.st and the third point stated in the application now before us, upon which 
we are asked to require the Commissioner to state a case, do not arise. 
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It is contended on beliali of the petitiouez' that the assessment under sec- 
tion 23 (4) was illegal because notice of the order of the 27th of January 1927 
was not served personally upon the assessee ; that the notice was bad because it 
did not comply with the provisions of section 22 (4) ; and that if the assessee is 
directed to produce account-books which the assessee says were not in existence 
il'on the non-production of the books did not amount to a non-compliance of the 
notice under section 22 (4). In my opinion none of these groiuids can prevail. 
Clihotha Lai appears to be the accredited agent of the assessee; he was the 
gomastha and produced the books before the Income-tax Officer; and a notice of 
the order of the 27th of January served upon him was a sufficient compliance 
with the provisions of the law as regards the service of notice. Nothing is shown 
why the notice is said not to comply with the provisions of section 22 (4), and 
the mere fact of the denial of the existence of the account-books required to be 
produced does not absolve the assessee when it is found upon evidence that tlie 
books were really in existence, and the non-production thereof did amount to a 
failure to comply with the notice under section 22 (4). 


As regards the order of the Commissioner imposing the penalty under 
Sec. 28 of the Act, it is contended by :Mr. Agarwala on behalf of the Commissioner 
that this was an original order passed by the Commissioner and did not^ome 
within the provisions of sub-section 3 of section 66 of the Act which would em- 
power this Court to caU upon him to state a case. It is contended that it is only 
against orders passed on appeal under section 31 or 32 of the Act that a reference 
can be made to this Court by the Commissioner and this Court can not call upon 
tl^^e Comimssiouer to ^ate a case in respect of orders passed by him not in append 

SIf V petitioner, however, refers to the case of Sachchi- 

au ordw ladT L <>f income-tax(l), In that case there was 

an order made bj the Commissioner under section 33 of the Act and the Com- 

to state a case and ultimately this Court was of opinion 
r-p- procedure adopted by the Commissioner was illegal. It does not how- 

the decision of that case that the question was raiSd whethir 
A jurisdiction to act under section 66 of the Act in r^nect of 

Commissioner to state a case V ^ ^ justified in requiring tno 

power this Court to of section 66 does not cm- 

original o?der nasst^ ‘1® Commissioner to state a case in respect of an 

which came of an order passed in a matter 

am, therefore of F Assistant Commissioner. I 

case. ’ ^ No. 2 aiso does not arise in the present 


This application is dismissed with costs three gold mohurs. 
F AZL ALI, J. : — I agree. 
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LAKSHMANAN CHETTIAR 


V. 


Interest fallen due hut not credited in the acoount year in resyect of Taia 
nai loans advanced in the course of the assessee's money Unding business in 
British India to persons outside British India is assessable under Sec 4 (1) of 
the Income-tax Act as income accruing, arising or received in British India. 

Case [O. P- No. 126 of 1928], stated under Sec. 66 (,2j of the Indian 
Income-tax Act (XI of 1922) by the Commissioner of Income-tax, Madras, for 
the opinion of the High Court. ' 


CASE. 

I have tlxe iionour to refer the following case for the opinion of the Hon’ble 
1822^^^^^^ 01 the High Court under section 66 (2; of the Income-tax Act, 


D a Nattukottai Chetti resident at Devakottai in the 

.^mnad District, witliin the jurisdiction of the Income-tax Officer, First Circle 
ixaraikudi. He carries on a money lending business at Devakottai and is a 
partner in some other firms in British India. 


3. For the assessment of the year 1927-28 based on the accounts of the 
^amil year Akshaya (1926-27), the petitioner returned an income of Es. 3,430 
trom his ^business at Devakottai. The Income-tax Off icer who examined his 
account found that he had not taken credit for the interest that had fallen du-:- 
in e } eai of account on loans advanced by him to members of his own community 
on what is known as the Tavanai system. The interest on such loans due bv 
persons in British India amounted to Rs. 2,241 and that due by enstomers in 
Ceylon and the Straits Settlements amounted to Rs. *5,578. Ihe Income-tax 
Ufticer added these as well as other items omitted by the petitioner and fi.x^;d the 
taxable income ol the business at Devakottai at Rs. 13,658. 

4. The petitioner appealed to the Assistant Commissioner objecting to 
the assessment of the sum of Rs. 5,578 on the ground that the interest on sums 
lent to persons in Ceylon and the Straits Settlements accrued and arose outside 
British India and that it could not be taxed as income unless and until it was 
actually received in British India. The Assistant Commissioner overruled his 
objection and upheld the assessment. 

5. The petitioner has required me under section 66 (2) of the Income-tax 
Act to refer certain questions of law for the decision of the High Court. The 
question arising on the facts of the case is the follow’ing and I refer it for the 
opinion of the High Court: — “ Whether the sum of Rs. 5,578 can be taxed iind<*r 
section 4 of the Income-tax Act as income accruing, or arising, or received in 
British India during the year of account, Akshaya.’* 


6. The loans in qu<;stion were advanced in the course of the petitioner s 
business at Devakottai and it is not di.sputed that they are repayable in British 
India. The interest on .such loans is not a profit or gain arising without British 
India as has already been Ijcld by the i\ladra.s High Court in the case of A. T. K. 
V. L. S. B. Subramaniam Chettiar v. Commissioner of Income-tax, Madras{l)> 


7. The next question is whether the petitioner can be said to have received 
the interest on these loans during the year of account. The distinguishing feat^ire 
of Tavanai loans is that at the close of each period the interest due, if payment in 
cash has not been demar.led by the creditor, is added on to the principal snin 
lent, becomes merged in it, and begins to bear interest as part of such principal 
sum.s. In effect, therefore, the interest is received at the close of each period and 
font again to the original borrower and the receipt should be exhibited as such 


(l; 2 \. T. C. 365. 
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even in an account maintained on a cash basis, i.e., as a record of actual receipt. 

The fact that the creditor did not make the necessary ad.iustment in his accounts 

at the end of each Tavanai, cannot alter the nature of the transaction. The sum 

of Rs. 5,578 represented interest for Tavarmi which fell wthin the year of 

account and ihust be taken to have been received as it became due. It wiil be 

noted that the Income-tax Officer included in \the assessment the interest due on 

Tavanai loans advanced to pei-sons in British India even though the petitioner 

had not shown it as a receipt during the year of account and that the petitioner 

did not at any stage object to this procedure. The fact that the loans in question 

were made to persons outside British India does not alter the position. 1 am 

therefore o^opinion that the Income-tax Officer rightly taxed the sum of Rs. 5,578 

as income received in the year of Akshaya. 

% 

K. Kesava Iyengar, for the Assessec. 

M. Patanjali Sastri, for the Crown. 

JUDGMENT. 


The petitioner is a Nattukottai merchant residing at Devakotta in the 
Ramnad District, where he carries on a money lending business. In the course 
of the business he lent moneys to persons in Ceylon and Straits Settlements on 
what is known as the Tavanai system. The Income-tax Officer assessed the 
petitioner on the footing that interest in respect of such loans must be taken into 
account in assessing the petitioner for the year Akshaya- Objection was taken 
that interest on sums lent to persons outside British India cannot be taxed as 
income arising within British India unless and until they are received in or 
brought into British India and that as the petitioner did not actually receive, 
interest on the loans he could not be taxed simply because he was getting com- 
pound interest. These objection.s were overruled but on the request of the peti- 
tioner the following question was referred to us for decision “'Whether the 
sum of Rs. 5,578 can be faxed under section 4 of the Income-tax Act as income 

accruing, or arising, or received in British India during the year of account 
Akshaya”. ’ 


asserted by the petitioner during the enquiry before the Income tax 
Ufficer that the moneys were lent on the ordinary Tavanai system and wc must 
talce It that the usual incidents of loan with an agreement to pay Tavanai interest 
apply. Under such a system interest is agreed to be paid at certain periods and 
m default of such payment interest remaining unpaid becomes part of the pviu- 

I""” interest at the rate agreed upon. Debiis and 

th's footing and the amount is carried for- 
ward at the end of each Tavanai period. Tlie efEeef is that at the end of cacii 
Tavanai period the interest due and unpaid at the end of each Tavanai is treated 

Ti.v,T- ^ ro-lent on the ra“ 

WM Md *11^“^^® T -J" Chetti V. Svibiah ChetiyU) it 

and received and is added to the denosit itself tn ^ ♦ hajmgbeen paid 
ttiis eonneetion also refer to the observations of Napierfj.,'!" K^is^L^T In 

(» tm0)43Mad.620. U) 3 I. T. C~JW. 
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The Secretary to the Board of Revenue v. Arunachalam{l) , at pages 88, 89 
to when interest will, though not actually received, be deemed to have been 
re ceived. Reference has been made by petitioner’s Advocate to the Secret(^y 
to the Board of Revenue v. Pyda V enhatachdUipathy {2) , but that case went on 
tlie ground that there was nothing in the documents or evidence to show that 
thire was any discharge of the interest due, or constructive receipt of the sum. 
We are of opinion that the petitioner must for the purpose of assessment to 
income-tax be deemed to have received interest though it was not actually paid 
in cash. 

The next question is whether he received it in British India within the 
meaning of section 4 of the Income-tax Act. Under section 4 profits and gains 
f»f a business accruing or arising without British India to a person resident in 
^^rjtish In.dia shall, xf thej^ are received in or brought into British India, l-e 
<leemed to have accrued or arisen in British India and to be profits and gains of 
the year in which they are so received and brought. The explanation is io the 
effect that the mere fact that such profits are taken into account in the balance 
sheet prepared in British India will not bring the case within this section. 

In Suhramani/am. Chettiar v. Commissioner of In^iom^tax, Madras{S)\ it wa.a 
Feld that where a person who adopted the mercantile basis in his accounts and who 
carried on business in Rangoon and Penang advanced a sum of money from the 
Rangoon funds to the Penang business and credited interest on the advance in 
the Rangoon business though no amount was actually received from Penang, the 
interest in question was not profit or gain arising outside British India but was 
income which properly accrued or arose within British India within section 4 (1) 
of the Income-tax Act. Mr. Kesava Iyengar for the petitioner wanted to canvass 
the correctness of this decision but we see no ground to dissent from the view taken 
by the learned Judges. 

In the present case it is not suggested that the petitioner was carrying 
on a separate or a branch business in Colombo and the Straits Settlements. He is 
a money lender carrying on business in British India and in the course of such 
business lends money to persons outside British India. It is therefore unneces- 
sary for us to consider the cases cited which had reference to business having 
branches outside British India. 

Referemce was made to Greffham Life Assurance Society v. Rwhop(4), 
Farmer v. Scottish Widow*s Fund Life Assurance Societyio), and Scottish Pro- 
vident Institution v. FanneriS), where it was held that actual receipt of interest 
or profits is necessary and that a mere inclusion of the amounts in the bal-iuc^ 
sheet or accounts is not sufficient to make income received in foreign countries 
taxable. The explanation to section 4 embodies the rule laid down in the deci- 
sions cited. In the present case we are of opinion that the explanation to section 4 
has no application as for the reasons given by us we think that there has been a 
receipt of the interest. 

We are of opinion that the petitioner has been rightly assessed and answer 
the reference in the affirmative. The assessee wiQ pay the Income-tax Commis- 
sioner’s costs Rs. 250. 


(1) 1 1. T. C. 76. 

(2i 1 I, T. C. 186. 

131 2 1. T. C. 365. 

14 . 4 Tax Cae. 464 ; (1902) .4. C. 287. 

(6) 6 Tax Cae 602. 

( 6 ) 6 Tax. Cac 34 
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RAMASWAMI CHETTIAR v. COmm. OF I. T.. MADRAS. 

(295) IN THE HIGH COURT OP JUDICATURE AT MADRAS. 

Before Justice Bir C. V. Kurrutraswami Sastriar, Kt., Mr. Justice Odgers and 

Mr. JTistice Wallace. 

(15th March, 1929) 

A. S. P. L. V. R. Ramaswami Chettiar 

V. 

The Commissioner of Income-tax, Madras . . Referring Officer. 

Income-tax Act {XI of 1922), Secs. 4 (2) and 2 (1) {xi'f— Profits ,f 
foreign lusiness in ** previous year”— Losses in prior years — If adjustahte agcrv. :i 
profits of ** previous year** — Agency accounts not closed and profits ascertained — 
Ajsewmen# under Sec. 4 (2), Legality of. 

On an a^ses^mcnt of a sum of money under Sec. 4 (2) of the Income-tax 
Act as a remittance of foreign profits in 1925-1926, the assessee contended ikut 
the foreign business sustained losses in 1922-23-24 and 2* the three years pre- 
ceding the acdount year, which if taken into account woxud leave no avaUalde 
P'ofits in 1925-26 and that further the three years agency accounts of the foreign 
partnership had not been closed and the €Lssessee*s share of proffts a^scertained, ihc 
last closing being in 1921-1922. The Income-tax authorities found that the lossvs 
could have been met out of the profits earned prior to 1922-1923 and hence taOd 
hot be adjusted against the profits earned in 1925-1926 and that the non-aicer- 
tainment of the foreign profits would not operate as an from taxatic^i. 

On a reference to the High Court, 

BELV, that there heing^othing in the Income-tax Act requiring the 
ing of accounts of preceding years anterior to the ** previous year**, the profits, uf 
**the previous year** would not cease to be profits of that year on account of losses 
in prior years and fhat the assessment was rightly made. 

Case [O. P. No. 128 of 1928], stated under Sec. 66 (2) of the Indian 
Income-tax Act, (XI of 1922), by the Commissioner of Income.-tax, Madras, for 
the opinion of the High Court. 


CASE. 


ii. T 5 honour to refer the following case for the opinion of the Hon ’We 

^e Judges of the High Court under section 66 (2) of the Indian Income-tax 


Di^r! ^ Nattukottai Chetti reading at Puduvayal in the Ranurad 

District within the jurisdiction of the Income-tax Officer, I Circle, Karaikiidi 

busmess at Kemmcndine in Burma and is a nai-i^er 
^ ® Kualalampur in the Federated Malay Statesf Du- 


The applicant 
othw grounos:— ( 1 ) 

the period 
therefore no profits 

III— 54 


t w ^ 1 . proposal on the following amoni 

that the firm at Kualalampnr sustained a los 

1®25.26 and there wen 
that could be taxed under section 4 (21. an« 
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(2) that as the accounts of the firm had not been dosed within the 
above period and the profits ascertained and apportioned among the partnci-« 
any remittance to one of the partners could not be considered to have been 
out of his share of profits in that period. The Income-tax Officer overruled t.*c 
objections and taxf d the applicant on the above sum of Rs. 70,747. The applicant 
appealed to the Assistant Commissioner without success. A copy of the Assi.sumt 
Commissioner’s order is appended— Ex. A.* The applicant has required me 
under section 66 (2) of the Income-tax Act to refer certain questions of law lor 
the decision of the High Court. I refer the following questions with my o\^n 
opinions thereon. 

Question 1 (a). "Whether the construction put on section 4 (2) by the 
Assistant Com mi s s ioner is coirect. (b) "Whether the prohibition against setting 
off losses sustained in previous years against profits of the succeeding year applies 
to a forei^ business. The question briefly appears to be whether the Income-tax 
Act requires that in calculating the amount of foreign profits available for remit- 
tance the Income-tax Officer should take into consideration the aggregate losult 
of four years* trading. I can find nothing in section 4 (2) to warrant this con- 
struction. The scheme of the Act is to le^■y a tax from a pei*son on the income 
he derives each year and to take no account of the loss he sustained in a previous 
year. I do not think that the provisions of section 4 (2) create an exception to 
this general rule. The clause only provides that the profits of a foreign businoss 
which accrued or arose in a previous year and which are remitted to Brirish 
India shall under certain conditions be deemed to have accrued or arisen in 
British India in the year in which they are remitted. In the present case the 
applicant had prefits in the year of account 1925-26 in his Kualalampiu* firm. 
It is not his contention, nor has he proved, that these profits had been applied 
towards meeting previous losses and were not therefore available for remittance. 
His profits earned, in the y^rs prior to 1922-23 were considerable and tlusc 
could have been us^ to cover the losses of the subsequent years. If the appli- 
cant’s accounts had been closed every year these losses would have been adj’.uscccl 
against his capital or earlier profits and the question of adjusting them against 
the profits of 1925 26 would not have arisen at all. I am of opinion that the Assist- 
ant Commissioner’s construction of section 4 (2) is correct and that the losses of 
^ears prior to 1925-26 were rightly ignored in the computation of profits avail- 
able for remittance in that year. 

Question 2. "Whether the Income-tax Act negatives the custom of 
Chettys of closing their foreign accounts at the termination of each agency and 
determining their profits on the closing of those accounts. The Income-tax Act 
does not “regalivc*’ the custom of Chettys-iii the matter of closing their accounts 
at any time and determining their profits for any period. The Act requires th.at 
a person should be taxed on his annual profits and gains and these profits have 
to be determined in whatever manner his accounts are maintained. The sugges- 
ticn .seems to be that as the business at Kualalampnr is conducted by a partner- 
ship and as the profits of that business were not ascertained and apportioned 
amono' the partners, the remittances made to the applicant who was one of the 
partners should not have been treated as a remittance out of his share of profit. 
Tn my opinion this contention has no force. In^his case there was nothing 
prevent the api^icant from drawing on the profits of the firm during the period 
of the partnership. ‘When a remittance was made and there was no proof that 
it came out of capital it was assumed that it came out of his share of profits. The 
fact that , the partners did not for their own purposes determine their share 
of profits cannot operate to exempt those profits from taxation. If the hnsiue^ 
were in British India the profits of the firm would have been ascertained each 
vear and taxed (if otherwise taxable) though the firm had not closed its accomats 


• NqI printed- 
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and determined its profits every year. The fact that the partnership in this 
case is outside British India makes no difference. 

R. Kesava Iyengar, for the Assessec. 

M. Fatanjali Hastri, for the Crown. 


JUDGMENT.* 


This reference arises from the following facts: — The assessee was earr}'- 
ing on business in British India and at Kualalampur, Federated Malay States. 
In^thc year of accounting which was 1925-26, a sum of lakh of rupees was sent 
to the assessee from KualMampur into British India. The Income-tax authorities 
found as a fact that out of this sum of a lakh of rupees a sum of rupees 70,000 
represented the profits made in Kualalampur during the accounting year of 
1925-20 and acting under section 4 (2) they assessed him on that amount. The 
case for the assessee is that so far as the business in Kualalampur was concerned 
it was conducted by agents who ordinarily had a three years agency, that in 
Kualal&mpur the last agency closed in the years 1921-22, when there was a 
settlement of account and that till the end of the year of accounting 1925-26 the 
aceounlp were not closed, nor was any profit asceitained. It was also contended 
that duiiug the years 1922-23-24 there was loss in the business and it is argu^ 
that the Commissioner w'as wrong in confining himself to the profits made in 
1925-26, that he should h'ave taken the account of the business from the periods 
1922-23-24 and 25 and that if such an acco^mt was taken there would be no 
profits. It was also contended that in any event he \vas bound to take the accounts 
for the three preceding years and reference is made to section 4 which states tnat 
profits which are not brought into British India within three years are not 
liable to taxation. Wo must take the facts as found by the Commissioner to be 
that when an account was takon'^ the business in 1925-26 it was found that 
llicre was a profit of Rs. 70,000 available to be sent to British India as profits. 


The question now before us is, whether for purposes of section 4 (.2) wo 
must take the profits of tlie year of accounting and treat the money remitted into 
British India as taxable, or wh< tlier we should go back and take the accounts 
of the three preceding ycai-s or any period anterior to that. This will depend 
upon the construction of section 4 read with sections 3 and 2 (1) (xi). Section 
4 (2) runs as follows: — “Profits and gain.s of business accruing or arising with- 
out British India to a |MU\son re.sident in British India, shall if they are received 
in or brought into British India, lx* (hemed to have accrued or arisen in British 
India and to bo profits and gains of the y(»ar in wliach they are so received or 
brought, nMwithslandiiig tin* IWt l.lial they, did not so accrue or arise in that 
year, provided that they are s(j r«‘eeiv»‘d brought in within three years of the 
end of the year in wliieh they neeriH'd or arose.” Section 3 states that the 


assessmoiit shall he in respeel of all Imrome, ))rofits and gains of Lhc previous year 
of every iudividnul, Hindu utidivi<le.<l family, company, firm and other association 
of individuals. Section 2 (1) (xi) defines what is meant by “the previous 
year.” 


Wc thnik that liavirig regard to iIkvsc provisions all that is necessary to be 
uetcrmiued is, whether tint morny brought into British India was profit that 
accrued during the year in whi.-h it was So brought, or it was profit within three 
years of the end of Iho yoar in which they accrued or arose. There is nothing 
in the Act which refjuin'M us to hold iliat any account is to be taken of any prt- 
vious year or years^ Ordinarily in British India when accounts are taken &ev 

P*^VI 0 UH y^ar aliliough there may be terms in the partner- 
ship that aeconnta are to bo taken of periods oxcccding one year . Altlicugh no 

* Delivered by Kumarnwsmmv Sn<try. J. ' " " . - j * 
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aec(*unts l)ave been taken for several years it is not open to an asscssee in Madras 
to say that although in the year of accounting there were some profits they should 
be set off against the loss during the preceding years. The contention tliat is* 
raised with regard to foreign profits is that though the money was brought into 
British ij>dia in the year of accounting yet it should not be assessed as profits 
but that an account ought to be taken of the past years. What we are concerned 
with is, profits for the year as defined in section 2 (11) and it does not cease to 
be profits of that year because there were losses in the previous years. It is 
stated that there were losses between 1922 and the year of accounting but there is 
no reason v.hy such losses should not have been met out of the profits of 1922 ni t 
remitted into British India. "What we have got is the finding of the Commis- 
sioner that the profits made in 1922 were enough to cover the loss incurred in the 
subsequent years and that in the year of accounting there was a sum of Rs. 70,000 
made as profits and available for remittance into British India. The presump- 
tion of Jaw is that if there are profits available for remittance into British India 
it is to be presumed that the moneys so remitted areiilhe profits and not the capi- 
tal. It is further presumed that where profits have been made before three 
years, and also profits made within that period, the sums remitted to Britis’i 
India in tie year of accounting, are profits made within these three years (see 
Scottish Proxndent Institution v. Allen{\) and S. K. R, 8. L. Firm v. Commis- 
fioner of Income-tax, Madras {2). 

Having regard to the facts found by the Commissioner of Income-ta<, we 
think that the assessee was rightly assessed on the Rs. 70,000 as profits made dur- 
ing the year of accounting. We answer the reference accordingly. The assessee 
will pay Rs. 250 as costs of the reference. 


(296) IN THE HIGH COURT OP JUDICATURE AT MADRAS. 

Before Justice Sir C. V. Kumaraswami Sastriar, Kt., Mr. Justice Odgers and 

Mr. Justice Wallace. 


(15th March, 1929). 

YclJaiiki Laksliani Narasayamma Rao Bahadur (Sree Raja) 
JZamindarini cf Tiruvur 


Assessee.* 


V. 

The Commissiouer of Income-tax, Madras . . Referring Officer. 

Income-tax Act {XI of 1922), Sec. 2 (1) — Maintenance legacy under wxU 
of Zamindur — No charge upon hnmovahle properties — If agricultural income. 

Under a will executed by the Zamindar of Gunnavaram, the testator ap- 
pointed his wife as executrix giving her a life interest in the whole of his proper- 
ties movable and immovable with abifolute remahider in favour of his daughters. 
There was d further provision directing the executrix to pay Rs. 600 per month to 
each of his daughters in case they desired to live separately. During the year 
1924-1925 one of the daughters received from the executrix under a decree cf 
court a sum of Rs. 80,000 being the arrears of the allowance from 1919. On an 
assessment of this sum, exemption was claimed as agricultural income. 

HELD, that the legacy allowance was not agricultural income as define-d 
in Sec. 2 {X) of the Income-tax Act. 

(T) 4 Tax cas. 691 ; (19031 A. (J. 129 

(-) a I. T.- c. 369. 

• i. L. R. 52 Mad. 527 , 67 M. L. J. 96 ; 80 L. W. 184 ; A, I. R. a929j Mad. 698. 
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Case (0. P. No. 199 of 1928), stated under See .66 (2) of the Indian 
Tnoome-tax Act (XI of 1922) by the Commissioner of Income-tax, Madras, for 
the opinion of the High Court. 

CASE. 

I have the honour to refer the following case for the decision of Ihe 
Hon ’ble the Judges of the High Court under section 66 (2) of the Indian Incomt- 
tax Act, XJ of 1922. 

2, Sri Raja Vellanki Lakshminarasayamnia Rao Garu, Zamindaruii ff 
Tiru\mr, ;hereinafter called the petitioner) objects to an assessment mads on 
her under section 23 (3) of the Income-tax Act for the year commencing on lie 
1st April 1925 on an income of Rs. 71,254. 

3. j-be facts of the ease are: — (a) The petitioner is the daughter of Ihe 
late Sri Raja Varadaraja Appa Rao Bahadur, Zamiudar of Nuzvid and other 
Zamins (lieieinafter referred to as the Testator). The testator owned laige 
moveable and immovable properties. He had no male issue but had two daugh- 
ters — the petitioner and another, Subbamma Rao Garu. 


(b) The testator had no desire to adopt a son nor was he in fa70af of 
his“wife adopting one. He left three wills dated 26th June 1908, 6tli January 
1911, and 14th August 1916 (appended as Annexures A,* B,* and C).* 


The salient provisions of the wills so far as they are necessary fo-' ti)f 
purposes of this case were: — 

(i) that the whole estate of the testator both movable and imm^^ablc 
0 ver which he had absolute right of enjoyment and the whole movable and inunov - 
able estate that might devolve on him in future should after his demise be in lie 
possession and enjoyment of his wife Chellayamma Rao Garu during her life time 
and that she should have only a life interest therein and not the right to a 
gift or effect a mortgage or sale, etc. ; 

(ii) that after the demise of the wife all the properties should go to 
Ms two daughters in equal shares ; 


(iii) that after the life time of his daughters the properties 
and inmo. able shoMd devolve on the male issue of the daughters and if they had 
DO male issue, on their female issue and their descendants from generatim tc 
generation with absolute right of sale, mortgage or gift, etc. 

during the life time of his >vife either of his daughliu-s 
half share of the estate that would devolve on hex 

dll^is^to het ^ ^ daughter, and after her 

. . (^')tbat if during the life time of his wife both his dauehters shonld He 

daughteriSo<dd“L^4\„“?^ dining the Ufe time of his wife either of the 
be paid by the wife' an allora^fr^f 

Under this wiU the testator ’s , wife was appointed the executru of the 


stktoI''®Sh?therefore“^erfTOm™^^ motter, the widow of 


Not printeit 
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rested fUe petitioner’s right and the latter had to file suits 0. S. Nos. 99 oi 1919 
and O. S. No. 50 of 1922 on the file of the Subordinate Court, Bezwada, to recover 
ibe allowances. The Subordinate Judge decreed her claiin and during th* offi- 
cial year 1024-25 she recovered from the executrix sums aggre-^atin*’ 
Rs. 1:^3,254- 10- 9 being the allowance due to her from 1919 plus interest thei^fui at 
the rale of 6 jjcr cent per annum. 

5. For the assessment of the year 1925-26 the petitioner in response to 
the notice issued by tlie Incoino-tax Officer under section 22 (2) of the income 

tax Act rolari'cd this sum of Rs. 83,254 as her income but contended: (t) that 

she was not liable to pay any income-tax on this sum as it naid to her from 
the agricul.tJal income of an estate which was paying peisheush to Co'^crri- 
ment and was tlierefore exempt from income-tax and (2) that if the receip:; uas 
held to DC tofome liable to tax, a sum of Rs. 30,000 being the expenses incurred by 
Her on the litigation should be allowed as a deduction. 

The Income-tax Officer held that the allowance received by her was not 
“^ricultural income ’ in her hands and was not exempt imder section 4 (3) 
(viii) ; he admitted the principle of the other claim but as the petitioner had not 
proved the actual amount expended by her on the litigation he fixed the exp mdi- 
ture incurred by her at Rs. 12,000. 

Leduclmg this sum of Rs. 12,000 from the amount received by the peti- 
tioner as allowances, viz., Rs. 83,254, the Income-tax Officer assessed the peti- 
tioner to income-tax and super-tax on the balance of Rs. 71,254. A copy of the 
order oi tir e Income-tax Officer is appended as Aiuiexure D.* 


6. Against this assessment the petitioner unsuccessfully appealed ti the 
Assistant Commissioner. A copy of the Assistant Commissioner’s order is ap- 
pended as Aimexure £.* 


The petitioner now i*equires me to refer for th'e opinion of the High Court 
the following question of law : — Whether on a construction of the wills by the late 
Sri Raja Varada Appa Rao Bahadur Garu the amount paid to the appellant out 
of the income of the estate is not agricultural income under the Act. 


To claim exemption from payment of tax on the ground of “agricultural 
income” unuor section 4 (3) (viii) read with section 2 (1) of the Income-ta'i Acf, 
an assesses should prove either : (1) that the income was rent or revenue dciived 
by him frjm land which is used for agricultural purposes and is assessed to land 
n‘venue in British India, or is subjact to a local rate assessed and collected by 
officers of Gevernment as such, or (2) that it was income derived by him from 

such land by agriculture. 


The income was in this case derived by the petitioner from the legacy be- 
niicathed under her father’s will. The will itself does not direct the executrix to 
nav the allowance to tlie petitioner from any specific land or lands used for agri- 
pultural nui Doses. It could have been paid out of the non-agneultiual income of 
tlic estate just as much as out of the agricultural income and it waii not contended 
or nroved that the ultimate source from which the executrix found the money to 
nav tL daughter was identifiable. Even if this had been the contention I do not 
^o^idcr that it affects the character of the income so far as the petitioner is con- 
cerned for she derives it not from any land which, she owns or possesses, but 
from tiricgacy bequcalhed to her by tlie testator. I am therefore of opinion 
that the amount in question is not agrieiiltural income within the meaning of the 


Income-tax Act. 


17^ Qoiiinddfdjdchtii'i, for the Asscssee. 
M. Patanjali Sastri, for the Crown. 


* NQt-priated. 
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JUDGMENT. 

The only question in this ease is whether the legacy received by the 
assessee uiidrr the terms of her father’s will and in respect of wHch ^e got a 
decree is exempt from the .payment of income-tax, being agricultural income. 
Her father was the Zamindar of Gannavaram and he executed a will which is 
annexed as Exhibit C.* Under the will he appointed his vnfe as the executrix, 
crave her a life estate in the property and directed her to give his daughters a 
sum of Rs. GOO each per month. This sum of Rs. 600 was not paid and it fell 
into arrears. The daughters got a decree for Rs. 80,000 in the Sub-Court of 
Biziiada and this sum is taxed as income. 

It is argued for the assessee that she got a rent charge on the income of 
the estate in respect of the amount that the executrix had to pay and that this 
sum of Rs. GOO should be treated as agricultural income as defined in section 2(1). 
We tliink that this legacy cannot be brought under that^^Iause and that she was 
rightly assessed on the amount sl.e realised as arrears of maintenance. We 
answer reference accordingly and direct that the a^essee should pay Rs, 250 
as costs cf this reference. 


(297) IN THE HIGH COURT OP JUDICATURE AT MADRAS. 

Before Justice Sir C. V. Kumaraswami Sastriary Kt., Mr. Justice Odgers and 

Mr. Justice 'Wallace. 


(15th March, 1929). 

Mcisrs, M. K. M. Mahammed Hassana Labbai & Co. . . Assessecs. 

V. 

The Commissioner of Income-tax, Madras . . Bef erring Officer. 

Income-tax Act (XI of 1922), Secs. 24 ic& 26 — Sticcession to business — Basis of 

ass^cnieut — One as$e.ssment on total income of predecessor and successor Set off 

of loss of successor. “ 


succeeded by another firm, the assessment must be on the 
* w onii/ one assessee whose total income assessahle under Sec. 26 

Income Vredeoessor pltts the total 

me or less the loss, as the case may he, of the successor during Iffie same period. 

2 T T Turf Club, Lid. v. Commissioner of In<^me4ax, Bombay, 

* I . < •. MU (r.C.), applied. 

% 

(XI 009^21 1928), steted under See. 66 (1) of Income-tax Act 

High CouTt.^’ Commissjoner of Income-tax, Madras, for the opinion of the 


CASE. 

HonTilP honour to refer the following case for the decision of . thi 

Act, XI of 1922^” section 66 (1) of the Income-ta: 



Not printed, 
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2. The petitioners Messrs. M. K. M. Mahammad Haasana Labbai & Co 

are an unregistered firm carrying on business in hides at EUore. The partners 
of rbc fn-jp and their shares are as undw: — ’ * 

M. K. M. R. Mahammad Hassana Labbai and Company, 

Colombo. . . 27|64 sltoea 

M. K. M. K. Mahammed Hassana Labbai of Kayal- 
patnam. . 27|64 sha^ 

M. K. S. Mahammed Labbai of Kayalpatnam. . . 10|64 shares. 

The petitioners were also carrying on business in partnership with othbrs at 
Madras and Cuttack. 

3. They are asscesees on the file of the Income-tax Officer, Elkjre. For 
the assessment of the year 1926-27 based on the profits of the official year 1st 
April 1925, to 31st March 1926, the Income-tax Officer, EUore, called on them 
under section 22 (2) of the Income-tax Act to make a return of their income. 
The petitioners made a return showing a loss of Rs. 16,411 from t?.eir business at 
EUore. They also represented to the Income-tax Officer that th^- firms carrying 
on bi'slness at Madras and Cuttack in which they were partners were asse&ed tp 
tax separat*»ly by the Income-tax Officers of the respective areas. The Income-tax 
Officer accordingly excluded from the computation the share of profits and gains 
derived by the petitioners from those partnerships, confined himself to the 
examination of the accounts of their EUore business and determined the loss 
sustained by the petitioners from that business at Rs. 8,170. He therefore 
declared them not liable to tax. 

4. Subsequently to the assessment, the Income-tax Officer, Madras, re- 
ported to the Income-iax Officer, EUore, that the business carried on at Madras 
by the petitioners in partnership with one M. K. K. T. Mahammed Ismail of 
EUore was not assessed to incomer-tax at Madras, that the partnership carried 
on business from 16th February 1925 to 3rd November 1926 on which date the 
partner Mahaipmad Ismail retired from the business and that thereafter the 
petitioners became the proprietors of the business which they were carrying on. 
As the income derived by the petitioners from their Madras business had thus 
e.scap€d a.ssessment the Income-tax Officer, EUore took action under section 34 
to assess the profits and gains of that business. He issued a notice under sec- 
tion 22 (2) read with section 34 of the Income-tax Act and called on the peti- 
tioners as ^^successors’’ to the Madras business within the meaning of section 26 
of the Income-tax Act to make a return of the income of that business. The peti- 
tioners failed to comply with the terms of that notice and the Income-tax Officer 
therefore assessed them under section 23 (4) on an income of Rs. 35,000 which 
he fixed to the best of his judgment to be the income of the Madras business. 

,5. The petitioners applied to the Income-tax Officer under section 27 of 
the Income-tax Act, but the latter declined to re-open the assessment as he was 
not satisfied that the petitioners were prevented by sufficient cause from malnng 
a return of their income. Against this order the petitioners applied unsuccess- 
fully to the Assistant Commissioner. A copy of the Assistant Commissioner s 
order marked Annexure A.* is enclosed and forms part of the case. 

6. The petitioners now require me to state a case and refer for the 
decision of the High Court the foUowing question of law;— “Where a perwn 
has succeeded to a business and is assessed on the profits thereof under section 26, 
should those profits be added to or set off against his other income or loss^ of 
♦he pre^ous year for the purposes of determining his total income, or snonia 
they be treated as the subject of a separate and distinct assessment J 

• Not printed, 
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7 My opinion on the question is as follows: — During the year of account, 
V 7 Z. 1st ^pril 1925 to 31st March 1926 the Madras business was carried on by a 
nartnership consisting of Messrs. M. K. M. Mabammed Hassana Labbai & Co., 
and M K K T Mahammed Ismail of EUore and that firm earned profits. Sec- 
tion 3 of the Income-tax Act, XI of 1922, enacts:— “Where any Act of Tnffian 
Legislature enacts that income-tax shall be charged for any year at any rate 
or rates applicable to the total income of an assessee, tax at the rate or those rates 
shall be charged for that year in accordance with and subject to the provisions 
of this Act ill respect of all income, profits and gains of the previous year of 

every firm, etc.”. The income of the Madras firm had been determined 

to be Rs. 35,000 for the previous year, viz., 1st April 1925 to 31st IMarch 1926, 
and had that firm been in existence in the year of assessment, viz., 1926-27, it 
would have been assessed under an Act of the Legislature, viz. The Indian 
Finance Act. 1927, on the income of Rs. 35.000 at the rate of 15 pies in the 
rupee. The business haring been succeeded to at the time of the assessment by 
the petitioners the assessment for the year 1926-27, had to be made in the name 
of the “successors”, i.e., the petitioners under section 26 of the Income-tax Act 
which enacts: — “Where any change occurs in the constitution of a firm, or where 
any person has succeeded to any business, profession or vocation the assessment 
shall be made on the firm as constituted, or on the person engaged in the busi- 
ness, profession or vocation as the case may be at the time of the making of the 
assessment.” 


The petitioners’ case is that in assessing them on the profits and gains 
earned by their predecessors, the Madras firm, they should be deemed to have 
earned the profits and gains of such firm and permitted to set off against those 
profits any loss incurred by them during the same period; in other words, 
the total income of the successor for the purposes of an assessment under sec- 
tion 26 should be taken to be the total income of the predecessor plus the total 
income (or less the loss, as the case mav be) of the successor during the same 
period. I am of opinion that this contention is untenable. I con- 
sider, reading sections 3 and 26 of the Income-tax Act, XI of 1922 
that under the latter section the successor is merely liable to pay the tax that 
would have been payable on the profits made by the predecessor and that in 
computing the total income of the predecessor no account should be taken of 
the income or losses of the successor during the same period. 

0. Ramakrishna Aiyar, for the Assessee. 

Af. Fatanjali Sastri, for the Crown. 


JUDGMENT* 

The facts losing to this reference are shortly these :— M. K. M. Mahammed 
Hass^a La^m & Co., are a firm consisting of three partners carrying on business 
m hides at Ellore. On the 16th of February 1925 the firm started business in 
Madras m imrtnership vrith one Mahammed Ismail. This business went on from 
tte 16th of February 1925 to the 30th of November 1926. Prom the Madras firm 
Mummed Ismail retired and that business was continued by the remainins 

‘he Ellore business. The assessment year is 
1926-27 and the accounting period is 1925-26. In the Ellore business there was a 

tto be'S *8 V 70 Ineome-tasOfficer found 
It to be Ite. 8.170. It is stated that the loss in the Ellore firm was calculated aftei 

So far as the 

cei^ I t was not ta.xed and in 1927 the Income-tax OfReer acting undeir secHor 
• Delivered by Komarasamy Sastri, J, — — — ■ 



434M^HAMMED HASSANA LABBAI & Qo. v. COMMR. OP I. T., MADR4S 

34 read mth section 22 (2) and 26 issued two notices, one for 1926-27 and the 
other for the following year. We are now concerned with the notice for 1926-27 

of the assessees was that the loss at Ellore should be set off against 
the profits at Madras on the footing that there was only one firm and one assessee 
^d c^sequently they were entitled to pay tax on th^ whole account being taken 
^d the set off. The question is whether we should treat the two firms as 
two different finns, or whether it should be taken that the firms should b- 
a^s^^d as if they are one firm and the profits and loss ascertained on that 


Section 26 enacts that “Where any change occurs in the constitution of 
a firm, or where any person has succeeded to any business, profession or voca- 
tion, the assessment shall be made on the firm as constituted, or on the person 
engaged in the business, profession or vocation as the case may be at the time 
of the making of the assessment.” The question as to what should happen whtn 
there are two firms and one firm takes over the business of the other has been 
considered by the Privy Council in Wextern India Turf Club, Ltd. v. Commis- 
sioner of Incom€-tax{\)y In that case the We5rt0rn India Tui^ Club which was 
originally an unregistered association was converted into a limited company on 
the 1st of April 1925, the object of the company being to take over the assets, 
effects and liabilities of the Western India Turf Club. The question arose, 
at what rate the company should pay the super-tax from April 1925? The Act 
says that the super-tax has to be paid in respect of the total income for the pre- 
vious year. But there was no total income for the previous year and the ques- 
tion was how it should be taxed. Tkeir Lordships of the Privy Council pointed 
out that section 26 of the Act removes the difficulty. As a matter of fact, their 
Lordships said that for purposes of taxation the new company should be deemed 
to have been in existence in the previous year. With reference to the decision. 
In the matter of Beqg SutherJand atid Co., Lid. (2). their Lordships of the 
Privy Council stated that if the question there decided should again ans© that 
decimon would require further consideration. In that case what was decided was 
that the old firm should be taken to have continued till the year of assessment 
although there was a new firm. That view their Lordshins of the Privy Council 
were not disposed to endorse. The view taken by the Bombay High Court in 
Western India Turf Club. Ltd. v. Commu.tioner of Income-tax. Bomhau(^), 
which was confirmed by their Lordships of the Privv^ CounciUlVwas that for 
purposes of taxation the new firm should bo deemed to have been in existence in 
the previous year. To carrv’- out this view there was an amendment of the 
Income-tax Act, (Act III of 19281. 

Here, there is no dispute about the facts. The partners, after the retire- 
ment bf Lsmail, are the same* in both the firms and there is no difference as 
regards shares; and it is coneeded that there was practically an amalgamation. 
We think therefore that the tax ought to he levied on the footing that there is 
only one assessee and that under section 24 the loss of the Ellore firm should he 
s6t off against the profits of the Madras firm and the tax should he only on the 
balance. We answer the reference accordingly. 

$ I 

We direct that the Rs. 100 deposited by the firm should be refunded and 
we allow a fee of Rs. 150 on this reference. 


(1) 2 I. T. C 490. 
(8) 2 I. T. C. 227. 


(2) 2 1 T . C. 30. 


t 
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(298) IN THE HIGH COURT OF JUDICATURE AT RANGOON. 


Before Mr, Justice Heald and Mr. Justice Otter. 

(18th March, 1929). 


T. 0. Foster 


Assesses. 



The Coinjnissioner of Income-tax, Burma. 


iiicome-iax Act iXI of 1^22), Secs. rS & 6Q {Z)~Architect kec^ng 
accounts and assessed previously on earned income basis— Claun to be assessed on 
vneome received, i/ permissible. 


The assessee, an architect, assessed in the past on the basis of his ac^imts 
wherein income earned every year and not income received was credited, clenmed 
on an assessment for 1926-1927 to deduct a sum of Rs. 85,000 on the ground that 
the said sum though earned in the account year 1925-1926, was not 
actually receioed in that year. On an application under Sec. 66 (3) of the 
Income-tax Act to direct the Commissioner to state a case 


HELD, that the assessment based on the accounting regularly employed 
by the assessee was in accordance with the provisions of Sec. 13 of the Act and 
that the assessee was not entitled to alter his system of accounting as claimed by 
him. 


Application (Civil Misc. Application No. 141 of 1928), under Sec. 66 (3) 
of the Income-tax Act, (XI of 1922), for an order to direct the Commiasioner of 
Income-tax, Buima, to state a case for the opinion of the High Court. 

.. McDonnell, for the Assessee. 


Foucar, for the Crown. 


JUDGiMENT. 


The applicant, Mr. T. 0. Foster, an Architect, made a return of his income 
for 1925-26, for Gic assessment of income-tax for the year 1926-27. The income- 
tax Ofijccr after enquiiy assessed his income at Rs. 1,64,316. Applicant appealed 
to the Assistant Commissioner of Income-tax who dismissed his appeal. He then 
applied to the Commissioner of Income-tax to state the case and to refer it to this 
Court under section 66 (2) of the Income-tax Act but the Commissioner refused. 

Applicant now -comes to us for an order requiring the Commissioner to 
state and refer the case under section 66 (3) of the Act. 

The only duestion which is before us at present is whether or not a question 
of law arises on the Assistant Commissioner’s order. 



The in depute is Bs. 85.000. which had been earned in 1925-26 but 
which only Rs. 37,000 was actually received in 1926-27. 


It IS not denied that in the accounts of his business applicant irives credit 
for meome earned and not income received during the year. This is of course to 

otherwise so large an amount of income might be received in a 

f earned in other years, that tax wpuld havt 

U. be paid on it at a much higher rate than would be payable if it had been assesed 
in the years during which it was earned. It is not denied that in the 
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asses^ent has been made on the basis of income earned, and not of income 

his return for 1926-27 appUcant deducted this sum of 
Rs. 85,000 became although it was earned in the year 1925-26 on which the assess- 
ment was based it was not actuaUy received during that year and only part of 

therefore he claimed to be 

entitled t^o alter ms system of accounting m respect of this item so as to exclude 
it from ms assessment, although on the method of accounting" adopt^ by him 
to nave been included. He does not suggest that it is a bad debt, or 
uot receive it in due course. All that he says is that he did not 
actuaUy receive it in the year on the income of which his assessment is based and 
that he received only part of it in the year for which he was being assessed In 
our opmion the question whether or not he actuaUy received it is immaterial. If 
he^ever receives it he will of coui*se be entitled to an allowance in respect of it. 
What is material is that he keeps his accounts in such a way that credit ought 
to be given in tliem for this amount as income earned during the year on which 
the ^sputed assessment is based, and that under section 13 of the Income-tax 
Act income for the purpose of the assessment of income-tax is to be computed in 
accordance with the method of accounting regularly employed by the assessee. 


It IS clear tnat according to the method of accounting regularly employed 
by applicant, the amount in dispute ought to be included in the income of the 
year on which tiie disputed assessment is based and in these circumstances we 
fail to see chat any question of law arises. 


None of the questions of law mentioned in applicant’s application arises. 
The first two do not arise because there is now no suggestion that the entry of 
Rs. 85,000 was a mistaken estimate of income aetualy earned, and the third does 
not arise because on the system of accounting adopted by applicant income 
earned and not income received is the basis of the assessment. 

Th> application is dismissed with costs, advocate’s fee to be five gold 
mohurs. 


1299) IN TTIE HIGH COURT OF JUDICATURE AT RANGOON. 

Before Justice Sir Benjamin Heald, Kt., and Mr. Justice Otter. 

(25th March, 1929). 


V. E. A. Chettyar Firm .. .i Assessees.* 

V. 

The Commissioner of Income-tax, Burma. 

Income-tax Act {XL of 1922), Secs. 33 d; 66 — Specific Relief Act (/ of 

1877 ) , Sec. 45 — Order passed in revision by Commissioner — Applicaiion for reft- 
rence, if lies — Jurisdiction under Sec. 45, Specific Relief Act. 

In respect of an order passed by the Commissioner of Income-tax- under 
Sec. 33 of the Income-tax Act, tihe Rangoon High Court has no jurisdiction either 
under . Sec. 66 of the Act, or Sec. 45 of the Specific Belief Act to direct the Com* 
niissioner io state a c<zse. 

r A. I. R. '(11)30) Rang. 87. 
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Application (Civil Misc. Application No. 96 of 1928), under Sec. 66 (3) 
of the Income-tax Act to direct the Commissiouer of Income-tax, Burma, to sUte 
a case for the opinion of the High Court. 

% 

Foucar, for the Assessee. 


JUDGMENT. 

HEAIfD, J. : — The applicants, who are the V. E. A. Chettyar firm, m^e a 
return of their income for purposes of income-tax for 1927-28 produced 
their books oi aecoutit before the Income-tax Officer. That officer di^overed cer- 
tain omissions and other suspicious features in the accounts, ^nd after 
held that applicants had not complied with the requirements of section 22 (4) 
of the Income-tax Act. He accordingly proceeded to make an assessment under 
section 23 (4) of the Act, that is, an assessment “to the best of his judgment’ , 
and assessed applicants on Rs. 1,50,000. No appeal lies against such an assess- 
ment, but applicants were entitled to appl> for cauceliatiou of the assessment 
under section 27 of the Act, and did so apply. The Income-tax Officer refused 
to cancel the assessment and applicants appealed to the Assistant Commissioner 
against the order refusing cancellation. The Assistant Commissioner set aside 
the a s sessment under section 23 (4) of the Act and directed that a fresh assess- 
ment be made in accordance with law. The Income-tax Officer then made a fresh 
assessment of Rs. 36,642 instead of Rs. 1,50,000. Applicants wei:;e satisfied with 
that assessment and took no further steps. The Commissioner however took up 
the case in leview under section 33 of the Act and restored the assessment to 
Rs. 1,50,000. Applicants then applied to the Commissioner to state the case under 
section 66 (1), or section 66 (2) of the Act, but the Commissioner refused to 
do so. 


Applicants now ask us for an order under section 66 (3) of the Act, or 
under section 45 of the Specific Relief Act, requiring the Commissioner to state 
the case and refer it to this Court. 


It is clear that the c^e does not fall within the purview of section 66 (2) 
because the order on which the case arises is not an order under section 31 or 32 
of the Act, but is the order of the Commissioner made under section 33 of the 
Act. There is tlicrefore no question of our making an order under section 66 (3) 
of the Act, and the preliminary question which arises is whether we have power 
CO make an order under section 45 of the Specific Relief Act. 


For the application of that section it is necessary that the doing of the 
apt ordered should be under any law for the time beiug in force, clearly incumbent 

ordered to do the act, and it is therefore necessary to consider 
whemer the stating of a case in circumstances such as those of the present case is 
clearly incumbent on the Comnussioner of Income-tax. 

A Un judgment of their Lordships of the Privy Council in 


finn ^ Coun^ cap the questoon arose under the proviadns of aee. 

^come-tax Act of 1918, which provided that if in the course of anv 
under Act ot any proceeding connected therewith other than a 
pwc^ding under Chapter VII, a question has arisen with reWce to 
pretation of ^y of the provisions of the Act or of any rule thereunder the Chief 
Revenue author ity “may”, either on its own motion 

0) t .h. T. C. 22- — 

(ti) 2I,4VC. 165 
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Officer subordinate to it, draw up a statement of the case and refer it 
with Its own opinion thereon to the High Court, and “shaU so refer- any Lh 

f appljcation of the assessee, unless it is satisfied that the applka^on 
s frivolous or that a reference is imnecessaiy. Their Lordships ported out 
hat under the latter part of that section if the assessee applies tor a, case the 

state It, unless he can say that it is frivolous or unnecessary, and 

fin k ^ t and ” breach of the statutory duty if he ^ not 

Jo It. As for xbe earher part the> said that although the word “may” does not 

may be circumstances which coupU with the 
pwer a dut> to ^ercise it, and they held that supposing there was a serious point 

conadered there did Ue a duty upon the Chief Revenue authority to 
.''Pinion of the Court and that if he did not appreciate that 
M ^ serious point it is in the power of the Court to control him and 

w order him to slate a case. It is to be noted however that there was in section 
ol, no provision similar to that of the present section 66 (3) which gives the High 

the Commissioner of Income-tax to state a case 
ind reto it and the intention ot the Legislature in amending the Act was doubt- 
less to stable expressly the conditions for the exercise of the power of the Court to 
require the Commissioner to state and refer a case. 


was decided under the present Act and was similAr to the 
present case m that an order under section 33 of the Act had been made by the 
L ommi^ioner. In that case the learned Judges said that as to orders in review 
passed by the Commissioner under section 33 there is nothing to operate upon 
except section 66 (1) and the assessee has no remedy unless we ludd that the 
Court has power to order the Commissioner to state a case embodying any point 
of law that may arise in the course of proceedings under section 33, They went 
on to say that unless the Court had such power the result would be that the Com- 
missioner by calling up tlie records imdef section 33 would be in a position to 
burke any further enquiry whatever, that th^ did not thinlr that that could have 
beeu intended, and that accordingly they held that the principle of Alcock's case 
must be applied to orders under section 33. 


If that decision is correct, it settles the preliminary question which arises in 
the present case, but with all respect I suggest that it is not correct. Where the 
Legislature has in a special Act laid down particular conditions for the exercise 
of a power by the Court, I do not think that we are justified in disregarding those 
conditions and holding by reference to a general Act that we have powers beyond 
those given in the special Act. I entirely agree that die Act is defective and needs 
amendment, but tl do not think that for that reason we are justified in going 
beyond its expicss terms and holding that we have powers which the Act itself 
does notconfer. 


1 would tlieiefore hold that in the circumstances of the present case we have 
no power under the Income-tax Act to require the Commissioner to state and refer 
the case, and that we are not entitled to have recourse to section 45 of the Specific 
Relief Act for that purpose. 

I would accordingly dismiss the application, but in the circumstances I 
vRmld'make no order for costs; 


OTTER, J, :■ — The short history of this case is that on the 24th Jime 1927 
the applicant firni having been served' with a notice under section 22 (2)^pi&the 
fncolne-tax Act yf 1922 returned an income of Rs. 16,826-8-0 from its business 
for the‘*yeaf ’ 1921-1928. On 30th Jime 1927, notice under sections 22 (4) and 
23 (2) of the Act was served on the firm, and in resjionse the agent appeared 
and produced ceifain account books of the firm. Upon examinatioi^ t]ie bo<^ 
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appeared to disclose large payments to two Chettyar Firms. Upon enqui^ as to 
the names and addresses of the persons to whom these payments were made, and 
although adjournments were granted to enable the information to be obtain^, 
Incorae-iax Officer was informed by the agent that he could not Wish the 
□ames and addrcs.scs required. Furthermore the Income-tax Officer had received 
information that two advances had been made by the firm, vi2., Rs. 6,000 on a 
mortgage deed and another of Rs. 3,000 upon a pro-note. No entry in the books 
regarding either of these transactions appears in the books produced. For these 
reasons the Income-tax Officer came to the conclusion that the applicant firai were 
keeping two sets of account books' and that therefore they had not complied with 
the notice dat^d 30th June 1927 and he proceeded to assess the applicant firm 
under section 23 (4) of the Act at Rs. 1,50,000. On an application under section 
27 of the Act the Income-tax Officer refused to cancel his assessment, and 
on appeal to the Assistant Commissioner the latter by an order of 10th March 
1927, cancelled the assessment and ordered a fresh as.sessment to be made. There- 
upon the Income-tax Officer reassessed the applicant firm at Rs. 36,642. 


On the 12th June 1928, the Commissioner of Income-tax, Burma, called 
upon the applicant firm under section 33 of the Act to show cause why the order of 
10th March 1927 should not be set aside and the on^nal assessment restored. 
By an order dated 7th July 1928 the Commissioner of Income-tax, (after hearing 
the applicant firm) set aside the order of 10th March 1927 and restored the 
original assessment ofiRs. 1,50,000. 


The applicant firm applied to the Commissioner of Income-^ to state a 
case for the opinion of this Court under section 66 (2) or section 66 (1) of the 
Act This the Commissioner refused to do, and this Court is now asked to direct 
the Commissmher under section 66 (3) of the Act, or under section 45 of the 
Specific Relief Act (read with section 66 (1) of the Income-tax Act) to state a 
case for the consideration of this Court. 

The first question arising is whether, assuming a question of law arises, 
this Court has p^ower to make the order asked for. It is now admitted that, the 
application cannot be made under section 66 (2) of the Act, for this provision 
applies only to orders passed under sections 31 and 32 of the Act. It is said 
however that wc can act under section 45 of the Specific Relief Act read with 
section 66 (1) of the Income-tax Act. It mi^ be borne in mind that section 66 
of the present Income-tax Act takes the place of section 51 of the Act of 1918, Jhe 
latter section having been repealed by the present Act. Section 51 of the old 
Act was a general section which empowered the Chief Revenue Authority 'Un 

the course of any assessment, or any p^oeeedings^^ , . . (other 

than a proceeHing under Chapter 7 of that Act) state a case upon a question 

with reference to the interpretation of anv of the provisions of the Act 

and shall so r^fer any such question on the application of an assessee unless it 
is satisfied that it is frivolous or vexatious.'* 


Section 66 of the present Act is different. By sub-section (1) it is pro- 
vided that if in the course of any assesstnent under the Act a question 

of law arisc.5, the Commissioner may either on his own motion or on reference 
from an Income-tax authority draw np a statement of the case and refer H to the' 

High Court. Sub section 2 provide that “within on© month the assessee 

“^7' require the CommSssioner to r^fer any ques- 
tion of law arising cut of such order to refer it , . , to the High Court * ' 

Sub-section 5 gh*es an assessee the right upon refusal by the Commissioner under 
subsection 2 to apply to the High Court, and this Court may require the Com- 
missioner to state a case. Thus so far as section 66 as it stands alone irf concerned 
an ass^ee ^ only get a case stated where an order was pa^ under section 31 

OP SOCtlOIl oi Ojl U16 ^6^ 
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PAa /1 however that by virtue of section 45 of the Specific Belief Act 

^ section 66 of the Income-tax Act, we have power to 
A Commissioner to state a case in respect of an order under sect^ 33 of 
the Act and a number of cases were cited before us. ” 


Alcock, Ashdown and Company, Ltd. v. Chief Revenue Authority of Bom- 

oayw, was a case decided by the Privy Council under the old section 51 • and 

upon the wording of that section it wasTield to be the duty of the Eevenue autho- 

nty to stete a case where a serious question of law arises, the reason being that 

though the sub- section was not mandatory upon the Revenue authority there 

may be circumstances which would couple with the power given by the Statute a 
duty to exercise it. 

Trikamji Jiwan Das v. The Commissioner of Income-tax, Bihar and 
Orissa (2), aro.se under the present Act. A Bench of the Patna High Court had 
directed the Commissioner to state a case under section 66 (1) of the Act on the 
application of an assesses. The matter came before the Chief Justice and another 
Judge of that Court, and the Chief Justice in his Judgment expressed grave doubt 
whether the Commissioner could have been so directed and pointed out that in the 
Bombay case of Alcock, Ashdown and Company, Ltd.{l), it was necessary to in- 
voke section 45 of the Specific Relief Act. But as the matter was before the 
Court it was dealt with and the assessee’s application dismissed upon the facts. 

I would observe that neither of these cases is an authority for the proposition 
argued before us. The first was decided under the old section 51, and the remark 
by the Chief Justice in the second was obiter. In re Sheik Abdul Eadir Mara- 
kayar & Co.(3), was also cited. There (in a case arising under section 33) and 
relying oh the case of Alcock, Ashdown and Company, Ltd., a full Bench of the 
Madras High Court held that it could not have been intend^ by the Legislature 
to allow a Commissioner who takes action under section 33 to escape any further 
enquiry. It was not argued, so far as the report discloses, that as the wording of 
section 66 (1) makes no mention of an as.sessee the Alcock Ashdown case 
should be distinguished. An obiter dictum of the Calcutta High Court was 
relied on to the effect that in such a case, and upon a properly constituted appli- 
cation, under seelion 45 of the Specific Relief Act, the High Court might possibly 
pass an order such as is asked for in the present case; see Kumar Sarat Kumar 
Roy V. The Commissioner of Income-tax, Ren^ol(4)'. Two other cases were 

cited where applications under section 66 (1^ of the Act were refused. In neither 

of these was seetitm 45 of the -Specific Relief Act relied on; see Stu Seng Tlin v. 
Commissioner of Income-tax, Bumxai^^), and Rata^hand Khimchand Moii- 
shaw V. The Commissioner of Income-tax, Bombay la conmdering whether 
section 45 of the Snecific Relief Act can assist the applicant it is necessary to con- 
sider the provisions of that section. Sub-section (b) of that section, is as fol- 

fows: “that such doing or forbearing is, under any law for the time being in 

force clearly incumbent on such person or Court in his or its public character, 
or on such corporation in its corporate character^\ 

Under section 51 of the old Act (as the Privy Council held) it was incum- 
bent upon- the Revenue Authority in a proper case to state a case for the opinion 
of the High Court upon the application of an assessee. But, as the late Chief 
Justice of this Court said in Sin Seng Hin’s ca$e{b), “there is no provisidn per- 
mitting an assessee to move the High Co\irt in respect of an order under section 33 
of the present Act.’* 

» ^ > . 

11) 1 I. T- C. 221. '4) 2 i. T. C. 279. 

(2) II. T. C. 406. 2 l.T C. 39. 

(3) 2 I. T. C. 166. (6) 2 I. T. C. 226. 
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It is perfectly true that the case of Sheik Ahdul Kadir Marakayar <j& Co., 
is in favour of applicant’s contention, and moreover that, as that Co\ut thought, 
cases of apparent hardship might arise. 

The learned Judges of the Madras Hi^ Court seem to have been under 
the impression that somewhere or other there is now a provision giving an assesses 
the right to ask for a case other than under section 66 (2) of the Act. The learn- 
ed Chief Justice (at page 156) says, ‘‘that Court is asked to draw the iijferenee 
that the power of the High Court was meant to be confined to cases under those 
sections (i.e., stctions 31-32), and was by implication taken away in the case of 
orders under section 33.’' He does not go on to say however by virtue of what 
law, the right of an assessee to get such a ease stat^, exists. 


This is not one of those cases where a statute has enacted something for a 
particular case only, that was already and more widely the law. In such cases it 
would be useless to argue that an intention to alter the general law is to be in- 
ferred from the partial or limited enactment. Here section 51 of the old Act 
which contained the whole law on the subject was repealed ; and after the decision 
in Alcock, Ashdown and Compan/y, Ltd., by the Judicial Committee the legislature 
enacts in plain terms what the law is. There is now no other law. The position 
would be afferent if an assessee were mentioned .in sub-section 1 of section 66- 
Jhen It might be ^id that “some law would be in force” within the meaning 

of ^ction 45 (b) of the Specific Relief Act and the applicant might pray in aid 
that enactment to obtain a case. o m aiu 


For these reasons I think that in the present case this Court has nb iuris- 
action to entertain the application. It is unnecessary therefore to consider the 
merits of the application whidtoust be dismissed, but without 


(300) 


JUBICATURE 


Before Justice Sir C. V. Eumaraswami Sastriar, Et, Mr. Justice Odgers and 

Mr. Justice Wallace. 


(26th March', 1929)'. 
V, R. S A. R. Arunacbalam Chettiar 


V. 


Assessee;* 


The Cominusioner of Incom^ta^, Madras Referring Officer. 

^Bindu joint family^ 
successor 26^^ JiW Assessment oi 

to partitiou^Succffssor, if 

assets on partition. ^ <w^essa6Ze-Pro/its earned before partition^If coital 

f^eign which owned a share m ■ 

the foreign bLynessZ 

thereto a 

-ri r;,; On an assessment of these 
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stms under Secs. 4 (2) and 26 of the Income-tax Act, the assessee contended that 
they were his ca^tal tisse^s, that he was not assessable in respect of Hke sums re- 
ceived by the joint family and that the provisions of Secs. 26 would not apply. 

HELD, (1) that the sum received after partition was assessable under Sec. 26 
vf the Act, ike assessee being the successor of the b'usiness allotted to him under 
the partition, 

(2) that having regard to the provisions of Secs. 14 and 16 of the Act, 
the assessee was not taxable in respect of the sum received by the joint fanviiy 
before partition, the joint family alone being chargeable therefor. 

The provisions of Sec. 26 of the Act are not limited to businesses in British 

India. 

Where on a partition of ffindu joint family a business allotted to a member 
as a geing concern was continued as before without closing the accouints at the date 
of the partitio 7 i, the business profit earned before partition would not lose the 
character of profits and become merged in his capital assets. 

Case (0. P. Nos. 127 and 217 of 1928), stated under Secs. 66 (2) and (3) 
jf the Indian Income-tax Act, (XI of 1922) by the Commissioner of Income-tax, 
for the opinion of the High Court. 


CASE. [O. P. 127 of 1928.] 

1 have the honour to refer the following case for the op^on of the Hon ’ble 
the Judges of the High Court under section 66 (2) of the Indian Income-tax Act, 

1922. 

2 The anulieant Arunachalam Chettiar is a Nattukottai Chetti, residing 
Rt KilaL’alpatti in the Bamnad district within the jurisdiction of the Income-tax 

Officer, Second Circle, Karaikudi. 

brai”eSe“t fh^partitiin the family’s interest in the business at Taiping 
was allotted to the share of the appbeant. 

4. The applicant e^^ed on the b™ J^jlfl^e o^Lr paX'Js 

«IsXto connection^ the business was continued by the applicant with the 
other partners. 

5. During the year 1925-^ “wSh ^l 9 , 2 lTw^ tn^^ri^r 

fotf d^ ^f VatiXXd tt:! ’ ^hsequenUy. It is admitted that the 

profits of the business were more than the remittances. 

6. In 1926-27 STthe VeXf Xun? 

remitted as pronts received -.pittances made to the family mnst he treated 

The applicant chiected ^ ^nd could not be treated as his income. 

as capital allotted to him a P g^ppiicant had succeeded to the bu-siness of 
The Income-tax Officer ^eld tha^e applic^t ^ 
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A f liahV Tiav tax on the profits remitted to the family. He accordingly 
l^ed Hm on an income of Bs. 45,931 made up as under and levied tax amount 

ing to Rfi- 4j306-x-0. 


Property 


» « 


Rs. 100 


Business: — 

Headquarters money lending 
Remittances from Taiping 

Rs. 45,831 


.. Rs. 1,576 
. . Rs. 44,255 


Bs. 45,931 


7. The appUcant appealed to the Assistant Commissioner who whUe up* 
holding the income-tax Officer's view that the renuttancea made to me famny 
vvere taxable in the hands of the applicant, considered that, m aecoro^ce ^th 
the decision of the Allahabad High Court in the case of Messrs. B^g Sutherland 
& Company Limited(l), the profits of the family business to which he succeeded 
should be computed and taxed separately. He accordingly reduced the tax pay- 
able by the applicant to Rs. 2,609-9-0 as under : — 


Tax at one anna in the rupee on Rs. 29,218 remitted to the 
family 

fas at 9 pies in the rupee on the other Income of the 
applicant R3.16,713 (including Rs. 15,037 from remit- 
tances) 


Bs. at p* 

1,826-2-0 


783-7-0 

2,609-9-0 


8. The applicant requires me under section 66 (2) of the Income-tax 
Act to refer certain questions of law for the decision of the High Court. I refer 
the following questions with my opinions thereon. 

9. Question 1. * * Whether in the circumstances stated above, section 26 

of Act XI of 1922 will govern this case in respect of the partnership at Taiping 

which is situated outmde British India. ' ’ I find nothing in section 26 to warrant 

the view that it only applies to a business carried on in British India. In my 

opinion it applies whetiiier the business succeeded to is situated in British India or 
outsdde it. 


10. Question 2. “Whether there can be any succession to a part of the 
same business.’’ The doctrine that there cannot be a succession to part of a 
bu^ess does not apply to the facts of this case. The family had a business at 
Taipmg distinct from its other businesses j separate accounts were maintained for 
mat busintas and its profits could be separately ascertained. The fact that the 
family,’™ can-^g on that busineas in partnership with others makes no diffe* 
icnce. The applicant succeeded to the whole of the family’s interest in the bnri. 
ness which after the succession was carried on as before. 

4 irt« j. r 9 \ petitioner can be made liable under see* 

j oint family.- Under Bcctig, 4 (2) of 

** til n fTn » ■■■»! - , , 
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buiiiiiess received or brought into British India within three years of the end 
cl the ^eai in which they accrued or arose are deemed to have accrued in British 
Jndia in the yeai* in which they are so recei% ed or brought. The profits of the 
Taiping business in the present case would therefore have been taxed in the tends 
of the joint family if it had existed at the time of the assessment. Thej' have 
i^en t^ca in the hands of the applicant who succeeded to the business of the 
joint family, by virtue of the special provisions of section 26. I am of opinion 
that the assessment was rightly made. 


12. Question d. “Whether the action of the Assistant Commissioner in 
ija\'ing varied the order of the income-tax uificer by inHKmg two assessments on 
the pelitionei*, one on the petitioner liiniseif individually and the other as a 
successor to the joint f amil y is legal with reference to section yi of the Act, as 
such an action can only be taken by starting fi'esh proceedings under section 22 
of ' the Act. ’ The applicant as successor to the business at raiping was under 
Section 20 liable to pay tax on the profits remitted to the joint family. He* was 
also liable to pay tax on the profits remitted after partition along with his other 
income. The Income-tax Ohicer, combined the incomes ©f the family and the 
applicant and computed the tax on the aggregate income. The Assistant Com- 
missioner varied the assessment by computing the tax sepai’ately on the two 
incomes and in the result reduced the demand from Ks. 4,300-1-0 to Ks. 2,609-9-0. 
He hhd all the materials for making this revision and section 31 (3) (a) autho- 
rised him to reduce the assessment. There was no necessity in thiK case for start- 
ing fresh proceedings under section 22 (2) and in my opinion there was no irre- 
gularity in the procedure adopted by the Assistant Commissioner. 


CASB. [.0 P. 217 of i$2a.J 


1 have the honour to refer the following case for the opinion of the 
Hon’ble the Judges of the High Court under section 66 (3J of the Indian Income- 
tax Act, 1922. 


2. The petitioner Ajunachalam Chettiar is a ^attukottai Chetti res id ing 
at Kdasevalpatti in the Kamnad District within the jurisdiction of the Income-tax 
Officer, oecond Circle, Karaikudi. 

3. Till November 1925 he was a member of an undivided Hindu family 
carrying on money lending business at Rangoon and Myingj an in Burma, Penang 
in the fcitraits Settlements and Taiping and Sungaipattani in the Federated 
Malay Slates. The business at Taiping was a partnership of four persons m 
which the family had a 50|76ths shai-e. On 5th November 1925, the family be- 
came divided and at the partition the family’s interest in the busiiiess at Taipmg 
was allotted to the share of the petitioner. 


4 The petitioner carried on the business at Taipmg with the other 
partner throughout the year 1925-26. In August 1926 one of the other 
ceased his connection but the business was continued by the applicant with the 

Luher pai tners. 


5 During the year 1925-26 remittances were made from Taip^ to 

B.ritish India to the extent of Rs. ^,255 out of wMch Rs. 29, 
to. the date nf partition and received by the joint family and ^15^^ 
mitt^ subsequent to the partition to the petitioner. It is ajmtted that^ 
^fita of ^ busipess were more than the remittauc^, and that sudi profits 

accrued or arose to the joint family prior to the partition. 
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6. In 1926-27 the Income-tax Officer proposed to treat the entire amount 
remitted as profits received in B*.itish India uunng the year of account 1925-26. 
The petitioner objected that the remittances must be treated as capital allotted 
to him at the partition and could not be treated as his income. The Income-tax 
Officer held that the petitioner had succeeded to the business of the family at 
Taiping and was therefore under sections 4 (2) and 26 of the Income-tax Acf 
liable to pay tax on the profits of the family remitted to Britisff India, He 
accordingly assessed him on an income of Rs. 45,931 made up as under and 
levied tax amounting to Rs. 4,306-1-0. ' 

Property . . Rs. 100 

Business : — 

Headquarters money lending . . Rs. 1,576 
Remittances from Taiping , . Rs. 44,255 

Hu. 45,831 
Rs. 45,931 


petitioner appealed to the Assistant Commissioner who while uph.-ld- 

's view that the remittances made to the fanuly were 

axable m the hands of the applicant, considered that, in accordance with the 

decision of the A^ahabad High Court in the case of Messrs. Begg Sutherland & 

Limited(l), the profits of the Taiping business to which he succeeded 

should be computed and taxed separately. He accordingly reduced the tax nav 
able by the appheant to Rs. 2,609-9-0 as under. reuucea tne tax pay- 


Tax at one anna in the rupee ou Rs. 29,218 remitted to the 
lamily ‘ 

Tax at 9 pies in the rupee on the othei- income of the 
petitioner, viz., lis. lo,7l3 (which includes Its. 15 037 
referred to in paragraph 5.) * 


R& a. 

1,826-2-0 


7S3-7-0 

■ I II < ■ 

2,609-9-0 


otueJ'lSu ' aiToX of X 

rtJiat was, got by an moiviaual foi m , One of those was “whether 

members n. not capital to him and^^r the^!m H 

members in the course of partiti^ will re Jin divided among the family 

after the sums came into ?he han^of thoTvISed m“s““ 

of Court under seeUon 66 

made on him individually on a reinitt«nl^ ? . correctness of the assessment 
duent to the partition depend 

“*^"“^fer thTfoilowing^u^Uon Whetr 
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co-pa^cener would not be capital assets in his hands and whether any sums of 
money received by the separated co-parcener from a business out of British India 
allotted to him under the partition would be assessable as a remittance of the 
profits of the business earned prior to partition.” 

Before I proceed to give my opinion on the question that I have been direct- 
to refer 1 respectfully invite the attention of their Lordships to this preli- 
minary question * ‘ Whether the petitioner is 'entitled to move the High Court for a 
direction to the Commissioner to refer a question of law which was not raised be- 
fore him in the course of proceedings under section 66 (2) of the Income-tax Act. ’ ’ 
In V. Thiruvengada Mudaliar v. Commissioner of Income-tax, Madras'^!), 
a Full Bench of this Court has held that an assessee cannot be allowed to argue 
fore the Court a question of law which was not raised before the Commissioner 
in application under section 66 (2). In the present case it will be seen that the 
question which the petitioner seeks to raise before the High Court is not the same 
'cs tlie one which he required me in his application under section 66 (2) to refer 
to tlie High Court except perhaps, in regard to the first branch of the question 
now raised. This branch of the question, though phrased a little differently, 
seems to be in substance the same as the question raised before me, but except to 
this extent I venture to submit that the question now raised should not be made 
the subject matter of decision in this case. 

I now proceed to give my opinion on the question that I have been directed 
tt refer. 

The petitioner's contention is:— (1) that the share in the business at 
Taiping which was allotted to him at partition was one of the assets of the family 
and therefore capital, (2) that the accumulated profits at Taiping which came 
under liis control as a result of tlie partition must he regarded as a portion of 
this asset; and therefore (3) that any subsequent drawing upon those profits 
constitutes a withdrawal of his capital. 


The first part of this argument need not be disputed. The second part 
implies that the petitioner received the accumulated profits at parLtion. In my 
opfiiion this is not an accurate statement. What he received at partition ^ 
ij^ght to draw upon those profits. The profits did not, I think, lose their ch^ac- 
as such merely because the right to draw upon them was transferred to the 
netilioner. Their character as “profits and gams of a bumn^ accrumg or aris- 
uiK without British India to a person resident m British India 
uatrc of section 4, sub-section 2, was not affected by partition. The conclusion 
that in towing upon the profits accumulated by fhe family the petitioner wm 
really withdra^g part of the capital of the foreign business is therefore, m 

my opinion, incorrect. 

ThP above is mv opinion' on the first part of the question. The second 

part of the question as has been observed already, is new. f 

mere expansion of the first, that part is .answered above. If it is mtend^ to 

raise new points those points were not raised before me when I 

[he If fcrence and I therefore find myself unable to express an opinion on them. 


K. S. KrisJma^ami Ayyanyar and P. R. Srinivasan, for the Assessee. 
M. Paianjali Sastri, for the Crown. 


iD S 1 T. C. 614. 
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The assessee prior to the 5th of November 1925, was a member of a joint 
undivided family consisting of his father and brothers. Tlie joint family so con- 
.s'Jituted was entitled to 50|76ths share in a money lending business carried on at 
Taiping in the Federated Malay States. On the oth of November there was a 
partition amongst the members of the joint family and in that partition the 
interest of the family in the Taiping business as a going concern fell to the 
share of the assessee. Prior to the date of the partition there had been a remit- 
tance to the joint family of Rs. 29,218 in the year Krodhana (13th April 1925 to 
12th April 1926). Subsequent to the partition there was a further remittance 

These sums were remitted not in one lump sum but that makes no 
difference. The year of account in the present case is Krodhana (13th April 
1925 to 12th April 1926), and the year of assessment 1926-27. The accounts were 
Kept on cash basis. The Income-ta.v Officer over-ruled the objections of the 
assessee and asse^ed the assessee on these sums as being foreign profits brought 
into British India and taxable under section 4 (2). Hence this reference ' 

1 • u j*'^»tcntion for the asse.sseo is that, as he got the Taiping business for 

>'*' sot was capital anti that he^ could not be 
‘'"y profits. It is also contended that as the moneys 
wCTe received by him as a member of the joint family, he could not be toed aiid 

under^'eetion be toed and not the assessee individnally,’ that 

"•t Ct ^ Act he IS not liable to assessment that the 

iESf SSs 

‘■nrnfitrrrf? If dilute about the facts as set out. Section 4 (2) enacts that 
profits and gains of a busines.s accruing or arising without British * 

person icsident n British India «;hfl]l if +>i«,r « 1 ^ wnnoiu India to a 

British India, be deemed to have ten, ed or Lisen in 
urofits and sains of the vear in whieh tht " ■ i 

standing the fact that they did not so aecrt nr sril • "otwith- 

Ihcy are so received or broiisht in within ft.,?. * " PPO'^ded that 

which they accrued or ar^e” the year in 


member eontintd tHhtittartHion^'durins assessee was a 

family would have been texaWritrLpee? of fhetums of j°iP' 

family were residents in Briti* India and fhat thJ’tm^reSd’^ere 

occurs f^lhe" eo^tutiotof Tfim tr wh“e “*5" <*Png€ 

think ftTtoTontUonAa^^ Hfunt 

fndia and has no appUeation to firms outside British 
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^ makes profits of a company outside British India tazable 
if brought into British India. There is nothing in section 26 which limits the 
scope of the section to firms in British India. Section 4 declares that the income 
of a foreign firm is taxable. In dealing with the income which is so taxable and 
dpterminmg who is the person to pay the tax, there is no reason why the provi- 
sions of section 26 should not be applicable. Section 26 only deals with the 
persons who are to be assessed. Where there is a change I am of opinion that 
section 4 enacts when the profits of a foreign firm are taxable and section 26 
states whom you have to reach to collect the tax. The mere fact that the firm if 
It brought no profits into British India would not be taxable does not affect the 
question. Any enquiry for the purpose of ascertaining whether the sum is tax- 
able or not, and whether it is profits or capital got back and, who is to pay the 
tax IS within the scope and jurisdiction of the Income-tax Officers, and for that 
purpose the accounts of the foreign firm may be scrutinised. It is l ot 
tnerefore correct to say that in the case of foreign firms whose profits are brought 
into British India and taxable under section 4 (2), the other provisions of the 
Income-tax Act are inapplicable. 


The next question is whether in the case of partition of an imdivided 
family the members of which are carrying on business, section 26 applies, where 
during the year in question the business falls to the share of one or more of the 
members. Having regard to the wording of section 26, I do not see anything 
to prevent its application. Prior to the partition, all the members of the joint 
family constituted the firm. By reason of the partition certain members who 
constituted the firm ceased to have any interest in the firm and their interest by 
reason of the partition devolved on the person or persons to whom their shares in 
the business have been allotted. It is difficult to distinguish this case from the 
case of an ordinary partnership where, there are, say, four partners 
and three of them retire from the business as-signing their interest to the fourth 
partner and the fourth partner continues the business. I am of opinion that in 
cases where there has been a partition of an undivided Hindu trading family, 
section 26 applies and the person who becomes entitled to the business during the 
year in question cannot escape liabilitv unless he can bring himself within any 
other section exempting him from liability. 

The next que^on is whether in the ease of a partition amongst the mem- 
bers of a joint family where a person becomes entitled on partition to a foreign 
business as his share, the profits earned in the year in which the partition takes 
place Ic&e the character of profits as having merged in the capital and should be 
ireated as the capital of the person who gets the business on partition. The 
argument of Mr. Krishnaswami Ayyangar for the assessee is that where a parti- 
tion takes place between the members of an undivided family, a person in 
consideration of his share in all the joint family properties gets a particular item 
v'hich presumably is equivalent to his share in the properties which were clubby 
together for ascertaining bis share and therefore it .should* be taken that what he 
gets is not profits or capital in the business but the value of the whole of the 
business as representing bis share and so far as he is concerned it is his capital. 

It is argued that the position is similar to that where a limited company is 
wound up and the assets distributed, where there is no question of taxable profits 
as regards the share-holders to whom the assets are distributed. Reference has 
been made to Inland Revenue Commissioners v. Burrellil), where it was hold 
that on the winding up of a limited Company, the undivided profits of past years 


(1) 9 Tax Cas. 27 ; 1924 2 K. B. 62. 
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and of the year in which the winding up occurred, were assets and not profits for 
the purpose of taxation, and to Inland Revenue Commissioners y. Blott; Inland 
R&venue Commissioners v. Greenwqod{l) , where it was held that where a limited 
company passed a resolution that out of its itadivided profits a bonus shoiild be 
paid to the shareholders ^d that such payment should take the form of certain 
shares being allotted "to them, the shares so allotted could not be treated as part 
of the total inoome for the purpose of super-tax. 

I do not think the principle of these cases cios any application to cases 
where on a p^mon between the members of a joint family a business as a 
going wncem IS allotted to the share of one member. It is not suggested m the 

"'“S allotted, the accounts of the^business were 
Closed, wofit^ ascertained and such ascertained profits added to the capital and 

a new business in which this capital was invested was carried on Nor is it 

af“ptai^ aat1t i7?Stabl^ I 

,• i 29.218 received before the partition, it is not 

disputed that this ^ was received by the joint family of which the peti^ioacr 

me that having regard to the provisions of sections 
s® /of taxable. In a case like the present we should rsnd 

^ctioM 4 (2), 14, 16 and 26 together. No doubt section 26 says that, when there 

iLlri tP’ is the person engaged in the busLess at the time of 

a^essment. But the section does not prevent him from daimi^ny 
of the exemptions conferred by the other sections of the Act* ° ^ 

oacn (1) as follows: — The tax aliaU not be paj-aoie ov an 

T°he“ *1® ^ member of a Hindu umUvid- 

/ \ Xii6 t&x sh&XL not bo p&y&blo bv &ii in -c 

to income-tax is proportionate to ij share in H b ® "not^?®'^ 

that, while sub-clause 2 only exemnt^i nncoo « wiu be noted here 

already been assessed, sub-clause 1 puts no tas 

that the tax shall not be payable ™ states geuoraiK- 

receives as a member of aS 4Svid?d Hi^r^v!®®"®®* 1'® 

lies, an^aft^Xt^eojL^'cL\?^^i^^ undivided Hindu fanu 

ismily, Seetion’l6 ( 1 ) S'as fo} Ws J '“dS 

afse^e, sums exempted under the proviso t income of an 

sPWion (2) of seotil 'f ^^^ioti T. the 

eluded. Here again it will be noted ? 15, shall be in- 

. e., any sum received by a member of an undiviS Hindu '’® 

'®®®“’' -niendment bv whiea 

this defect t ®ZZ Ze ttT ®®‘'''^ 

(1) 8 Taxcas. 101 . .iqo., ■— — _ Act by enacting 
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Beetwn 25-A and by recasting section 26 of the old Act. Clause 1 of section 2?-A 
provides for aft enquiry by the Income-tax Officer when a partition is allegad, 
and* an order by him as to whether he finds the partition proved. Clause 2 runs 
as follows : — When such an order has been passed the Income-tax Officer shall 
make an assessment of the total income received by or on behalf of the joint 
family as such as if no separation or partition had taken place and each member 
t r group of members shall in addition to any income-tax for which he or it may 
be separately liable and notwithstanding anything contained in sub-section 3 of, 
section 14, shall be liable for a share of the tax on the income so assessed according 
to the portion of the joint family property allotted to him or it, • • • 

Provided that all the separated members and groups of members shall be liable 
jointly and severally for the tax assessed on the total income received by or on 
behalf of the joint family as such”. In ray view the provisions of sections 14 
and 16 being clear and the amendment introduced by Act III of 1928 b» ing 
much later than the period for which the income has been assessed, no consider.'i- 
tion as to the inconvenience or as to any person escaping from taxation can arise. 
There is no ambiguity in the sections and the clear meaning of section 14 (1) is 
that where a member of an undivided Hindu family during the period when the 
family is joint receives any portion of the income of the joint family, he not 
liable to taxation but it is the joint family which under section 3 should be 
charged. This is not a case where we have to construe a doubtful section. 


In Partington v. A:ttomeg-Qenerdl{l), Lord Cairns observed as foUowsr— 
am not at all sure that, in a case of this kind — a fiscal case— form is not amply 
sufficient i because, as I understand the principle of all fiscal legislation, it is 
tlis : if the person sought to be taxed comes within the letter of the law he must 
be taxed, however great the hardship may appear to the judicial mind to be. On 
the otb€r hand, if the Crown seeking to recover the tax, cannot bring the subjwt 
within the letter of the law, the subject is free, however apparently witliin the 
spirit of the law the case might otherwise appear to be. In other words, if there 
be admissible, in any statute, what is called an equitable construction, certamly 
fAich a construction is not admissible in a taxing statute, where yon can simply 
adhere to the words of the statute.” As observed by Lord Halsbury m Lord 
Advocate v. Fleming(2), in construing such Acts 

ciple of the Act to look at ; we have simply to go on the Act itself, to see whether 
the duly claimed is that which the legislature has enacted. 


Reference has been made by Mr. Patanja^ S^n to section ^ (1) (f) 
of the Act of 1886 and section 12 (1) of the Act of 1918 and it is ar^ed that all 
that wfs done by section 14- (1) of the present Act was to prevent double t^a- 
tion and that if the undivided family ceased to exist, there is no reason for the 
individual member who receives the sum not being taxed. 


In the present case I faU to see any reason why one “f 
divided Hindu family should be taxed for a sum received by all the members of 
the undivided family. The new amendment which I have referred to shows that 
riJo kgiriltoe tended that the member should only pay a tax propo^onate 
1o his share. There is no question of any equitable consideration in ^^^5® 

^ member of an undivided family after partition is song^t to be made liable^ 
ray tax on the whole sum which he and ^e other members of the fa^y 
I^OTC partition irrespective of his share. However this may be, it wems ^ me 
having regard to the decisions I have referred to we cannot in a fiscal enactment 
where the language fs clear get beyond the p lain me aning of the section, is 


(1» (1860) L. K- ^ H. L. lOO. 
(8) (1897) A. C. 146. 
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very probable that in the Income-tax Act of 1922 the legislature by oversight or 
owing to bad draftsmanship omitted to prescribe for cases where there has been a 
partition in an undivided family, but it has now been remedied by Act III of 
J928. I do not think I can by any rule of construction practically make section 
25-A letiospective by enacting that the same principle is to be applied to cases 
coming imder the Act of 1922. 

I am of opinion that the assessee is not taxable as regards the ium of 
Rs. 29,218* received before the partition by the joint family. Rs. 100 paid in 
0. P. 127 of 1928 will be refunded hy the Commissioner. 

OOGERS, J. : — I agi’ce. 

Vv ALL ACE, J. ; — I agree. 


301; jN the high COURT OF JUDICATURE AT ALLAHABAD. 

Before Ur, Justice L. G. Uukerji and Mr. Justice B'ianiat UUak. 

(5th April, 1929). 

Messrs. Kajorimai Kalyanmal . . Assesees. 

V. 

The Commissioner of Income-tax, United Provinces . . Ueferriiig Officrir. 


income-tax Act (Ai- of 1922;, Bees. 22, 27 iC' 66 — Notice for return giving^ 
29 days — Legality — Bufficiency of cause for non-submission of return, if a ques- 
Uon of law—JurisdicUon of UigU Court lo determine ppints rwt raised before. 

• 

A notice under Sec. 22 (2) of the Income-tax Act giving the assessee 29 
days time for filing the return is entirely illegal and this crucial defect cannot be 
cured by subsequent extensions of time. 

The question whether the assessee was prevented by sufficient cause front 

submitting the return under Bee. 22 (2; is a mixed question of law and fact the 

question of law being whether the facts alleged by the assessee, if acc'cptcd as 

tTue, muy be treated as sufficient cause in law within the meaning of Bee 2"^ of 
the Act. r • ' / 


-ffV.A Court under Sec. 66 to formulate giiestions of faui 

^ case, though never raised before and answer them for the 
otnefit of^ th& Cotnptisstonsf or tho (iM$8S$6e 

Cfiso C&S6 Hos 6 of 1929)4 stotod imd^p fifl (^\ 

Ineomi-tL, United i^ro- 

CASE. 

The assess^ who are members of an undivided Hindu familv were fu i-wp^ 

13* 1928, under section 22 (2} of Jho^c^^to 
o.t 19a<.;, requiring them to submit on or heforA Mnv 10 
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requiling the assessees to submit on May 28, 1928, their accounts for the two 
years ending Dewali Samvat 1983 and 1984. On May 28, 1928, Lala Kalyanaiai 
the head of the family attended the Income-tax Office with the accounts 
which were seen by the Income-tax Officer. On being questioned as regards his 
reiurn of income, Lala Kalyanmal said that he was unable to submit it as )iis 
books w ere not ready. The Income-tax Officer, therefore, ftKAminod the books in 
the condition in which they were and found, as a matter of fact, that they were 
^most complete so that the assesses could easily have submitt^ his return of 
income in a few mmutes if he had chosen to do so. He drew the attention of 
the assesses to tnis fact and asked him to submit his return of income on that very 
day. The assessee did not, however, agree to this suggestion and insisted on 
'jeing allowed time to complete his books before submitting his return. The 
Income-tax Officer, therefore, postponed assessment for five days, in other ^vords, 
gave to the assessee five days more to avail himslf of the opportunity provided 
in section 22 (3) of the Income-tax Act, which, for the present purpose, nms : — 
“If any person has not furnished a return under sub-section (2), he may fuDiish 
a rettiTU at any time before the assessment is made and any return so made shall 
be deemed to be a return made in due time under this section. “ 

Id postponing the assessment proceedings for five days the InconiC'tax 
Officer informed the assessee that he would not defer them again ana .varnca 
Him at tue same time that faiiui'e on his pai't would, result in an assessment under 
section 2d Precisely on the date to which the case was postponed, u.at is 

t/une, 2, 1928, the assesses Lala Kalyanmal sent a petition accompanied by two 
medical ceitificates, briefiy to the effect that his son Lala Har r^araiu couid nut 
complete the books owing to the illness of his wife whom he had to remove from 
Uawupore on medical auvice, and that he himself couid not complete them be- 
cause he was laid up with toothache. He, therefore, asked for further time 
until the return of nis sou. The Income-tax Officer naturally construed this 
request as an expression of the assessee s reluctance to avail himself of the faci- 
lities allowed by section 22 (3J of the lucomc-iax Act to submit a return of income 
at any time before an assessment had been made, even after the expiry of the 
time given in the original notice under section 22 {2). He, therefore, proceeded 
to make and did make an assessment to the best of his judgment on the same day, 
utilizing the information he had extracted from the books which the assessee 
had produced on May 28, 1928, and at the same time such other information as 
he bad obtained from the accounts of local firms and as a result of his inquiries. 

2. On July 2, 1928, after receiving the notice of demand which was served 
on June 2 1928, the assessee made a petition to the Income-tax Officer 
under section 27 for reopening the assessment. After hearing the a^essee, the 
Income-tax Officer rejected this petition and the Assistant Commissioner of 
Income-tax on appeal upheld his decision for reasons given in his appellate order. 

3. The assessee now desires that 1 should make a reference to the Honour- 
able High Cou^t on the following points of law as set forth by him 

**(i) aifler the notice under section 22 (4) had been served and in 
compliance therewith the assessee appeared with the accounts called 
for, the force of the notice under section 22 (2) disappeared (Assist- 
ant Commissi'^ner of Income-tax, Oawnpore, in his appellate order 
admits this) 

(ii) The Income-tax Officer could assess the petitioner under section 
23 (4) immediately after the non-compliance of notice under sec- 
tion 22 (2) without going into elaborate proceedings of section 
22 (4). put when subsequently a notice imdcr section 22 (4) 
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was issued aud was duly and completely complied with, the 
Income-tax OJiiccr was debarred ixom mRking an assessment under 
section 2iJ (4) without detimtely declaring tne accounts as laise or 
farzi, and his action m assessing the petitioner upd/^r section 23 (4) 
was unlair and bad in law. 

(iii) When accounts were produced in compliance with notice under 
section 22 and pronts could have been worked out in no time, 
according to me views expz'essed by the income-tax Ulticer in his 
order, u was unjust aud uniair tor him not to go into the actual 
accounts ol pronts and in ii’aming the assessment on purely g^ess 
work, more so because he did not reject them oh the ground that 
income, pirotits and gams could not be properly deduced therelrom 
as laid down in section 13. 

Uv) When the Income-tax Officer did not go through the complete 
accounts it was unjust and uniau’ lor him to say that income irom 
cottou specuiaiion uusiuess was not entered therein, and when ques- 
tioned to say mat he could not examme lull accounts withm the 
time at his disposal, and it was still more unlawful and unjust to 

have over-sacKed the petitioner lor his tincome-tax Officer's! own 
action. •'* 

Cvl Wheu petitioner attended tiie Ineome-unc OlQcer's couit in com- 
pli^ce witii notice unaer secuon and ttie force of the notice 

^er section Zi (2) had disappeared, there is no provision in the 
law to ask^th^e peutioner at that stage to file a return of income or 
me ^eged deiault in doing so to lead an assessment .m dor aec 

VlOiX . 

(vi| M a reason for rejecting the application under section 27. Uie 
Income-tax Oliicer noted * • tne question whether live days were suffi/ 
meat o. not does not ai-ise. The law provides no pit)cedim 
Sion ot tune o\er one month except in first msiauce." Under the 
ordmary practice, procedure and courtesy of Courts of Law and in 
the MhBe of equity and justice the order passed was a tall ord^a^d 

TuZ ““ 

^vii) as the serious umess of afemale member of the ^ 

son for granting further. men^orof tS adequate f.ea. 

(viii) To send for the accounts for the last two vears dnrinc^ ^ j 
mgs under section 27 was iUegal and stiU ^ proceed- 

when they were sent for and prodiced they were 
meutary evideuee iu support of I>etfW 

ease for uou- “ wUh^erti^^*^ 
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without dealing with the proceedings under section 22 f4) The 
whole appellate order is defective and bad in law. 


Joints (iij, (ill) and (iv) relate to the method of assessment and do 
not arise out of proceedings relating to section 27. The Commissioner is unable 
to state a case on these questions. 

points arise out of a misinterpretation of the language 
sed bj -the Assistant Commissioner when he said that on May 28 1928 '‘there 
was no notice under section 22 (2) in force for the compUaJce with which the 

extension of the date. ’ ’ The mean- 
ing of this sentence, as is clear from the rest of the order, was that the time fixed 

"*^77 an Income-tax Officer could extend the date origin^y fixed 

Sat^ th7r°ef^“yi, ^ ‘7® notice under section 22 (2) had become of ?o effwttnd 

ouel, on of 23 (4) had ceased to have force. No 

question oi law arises m this connexion. 


The sixth point is based on a misapprehension. The point in issi.e is the 
failure of the assessee to file a return on or before May 12, 1928, and not his 
inability to make use of the provisions of section 22 (3). The seventh point 
gives the reasons for this inability. No point of law, in the Commissioner’s opi- 
nion, can be considered to arise here. 

The eighth point is irrelevant. 

Point (ix) appears to be the same as point (ii), in effect. 

Tiie Commissioner is thus unable to state a case on the questions of law* 
propounded by the assessee. The only point which arises, and can arise, is: — 
Was the assessee prevented by sufficient cause from making the return required 
by section 22? 

The petitioner failed to raise this question clearly, either in his petition to 
the Income-taix Officer under section 27, or in the grounds. But in the circum- 
stances of the case the Commissioner states it for the decision of the High Court. 

5. The Commissioner is of opinion that the answer is in the negative 
for the ample reasons given in the assessment order, viz., that when the assessee 
produced liis books they w'cre in such a state that they could have been completed 
m a very short period of time, and there was no real difficulty on this score. 

6. Paragraphs 1 to 4 were sent to the petitioner for observations and 
representation, if any, and a copy of h i s representation is attached as appendix H. 

1 ao not consider it necessary to maike any addition or alteration. 


JUDGMENT. 

This is! a statement of the case by the Commissioner of Income-tail under 
section 66 (2) of the Indian Income-tax Act, 1922. 

The facts are given in the statem^t and very briefly are these. There 
a joint Hindu family of which Lala Kaiyanmal seems to be the h^d. He was 
called upon by the Income-tax Officer to furnish a return of the income by a 
notice w'hich w’as served on Lala Kalyanmal on 13th April 1928. The notice was 
under Sec. 22 (2) of the Act and called upon the proposed assessee to make his 
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return of income by 12th May 1928. It will be noticed here, for this is a vety 
important matter, that the proposed assessee had only 29 days within which to 
comply with the order. Kalyanmal failed to comply With the order and on 19th 
May 1928, the Income-tax Officer called on Lala Kalyanmal, by means of a 
notice issued under See. 22 (4) to submit his account books on 28th May 1928. 
On that date, Lala Kalyanmal did appear with the accounts books. He was able 
to persuade the Income-tax Officer to grant him 5 days’ more time to file a return 
of his income. Time was granted up to 2nd June 1928. On that date, Lala 
Kalyanmal did not turn up, nor did he furnish any return of the income. What 
he did however, was that he sent a Civil Surgeon’s certificate to the effect that his 
son had left Cawnpore, because his (son’s) wife was suffering from consumption 
and that he himself was suffering from a toothache. His appbcation was disallowed 
and on 2nd June 1928, an assessment to the best of the judgment was made by 
the Income-tax Officer under the provisions of Sec. 23 (4) of the Act. 

Lala Kalyanmal thereupon made an application to the Income-tax Officer 
to give him a fresh opportunity to file his return. His application was made 
under Sec. 27 of the Act. It was rejected by the Income-tax Officer and an 
appeal to the Assistant Commissioner of Income-tax was also rejected by that 
Officer. Lala Kalyanmal thereupon made an application to the Commisaioner 
of Income-tax to state the case to this Court. Lala Kalyanmal formulated 9 
questions of, what he thought were, points of Taw. The learned Commissioner 
has stated those points in the statement of the case and has remarked that these 
questions were either qxiestions of fact, or they did not arise at all. One of the 
questions, namely 7 was in the following language: — “Was the serious illness 
of a female member of the joint Hindu family which involved male members 
into perplexity and anxiety, and petitioner’s illness from toothache 

not sufficient cause for the purpose of Sec. 27 or adequate reason for granting 
further extension of time ? “ e 


. regards this point, the Commi&sioner was of opinion that it was a 
queistion of fact and not a question of law. Having however said so much, the 

foi*mulated the foUowing qxiestion for determination by 

Return req.ii7edlrsee®22“ 

rtf question as framed by the learned Commissioner is a mixed question 

been of law can be answered only when the facts have 

been determined If the facts he as is stated in question 7 formulated by Lala 

I" ^ question mTghTar^o 

whether those facts might be treated as a sufficient cause in law within the 
meaning of Sec. 27 of the Act. We find that the Com^ JonerhiWl? Jhe 

Income-tax and the Income-tax Officer have all’ dis- 
credited the allegation as to illness and as to whether the alleged facte 

any interruption of Lala Kalyanmal's business. In the c r^^cS we 

of opinion that no question of law, as framed, arises in the ^ 

rt jiowever said so much, we have found that there is a very substan 

tial qii^ion of law raised in the statement of the case. We hav« already held 
m another case, that it is open to the High Court to formulate ’ 

that really anse in a case and to answeFtliem for the benefit of t^e Onmm' ^ 
and the parties.* The substantial question of law tLt 
ther the notice that was issued to Kalyanmal under Sec 22 r2\ 
at all a legal notice? Under that rule of W "ncome t J 

assessee at iMst 30 days’ time within which to flle^a^retLr EvJn 
tha™^ ^ den ied to Lala Kalyanm al and in our opinion, toe 

Sec Sim Prasad Gupta v. Cammr. of lmame-tM, u . P. at page <06 in^. 
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V, 


was entirely iUegal. The fact that subseanentlv *5 

Lala Kalyanmal (from 28th May 1928 to^d Jtufe 1928^ e ^ 
that initiaUy lay in the notice is^ed not cure the defect 

bein^ illegal therrcould that the notice issued 

23 (4® asse«ment of meome-tax vmder 


costs, in view of the fact that ThL poini nS tt 

never raised before Wp niinTO ♦v.iT a ? lAlegaiuty of the notice, was 

fees for Es. 100 within the allotted period of?0 ^ “ certificate of 


(302) IN THE HIGH COURT OF JUDICATURE AT LAHORE. 

Before Mr. Justice Tek Chand and Ur. Justice Aga Haidar. 

(8th April, 1929). 

JVtessrs. Karam Ilahi Muhammad Shaft . , Assesses. 


V. 


The Commissioner of Income-tax, Delhi 


. . Referring Officer. 


if*- (2) (in) <6 2A-Depreciation 

alloitancer—No profits %7i business using machinery, etc., depreciating — '^Profits 
or gains’* in proviso, meaning of. t' v . i , 


An assesses is entitled to the depreciation allowance under Sec. 10 (2) 
(vi) of the Income-tax Act in a year when there are no ptiofits or gains in the 
business using the machinery, etc., depreciating and can set off this allowancef 
under Sec. 24 against his profits and gains from other sources, siuc^ as rentals 
from house property, during the year in question. 

^‘Profits or gains** in proviso 2 to Sec. 10 (2) (v\) are profits or gains 
generally from whatever source derived and are not confined to the profits or 
gains of the particular business alone in which thji buildings and machinery, etc., 
are used. 


Case (Reference No. 31 of 1927), stated under Sec. 66 (2) of the Indian 
Indian Income-tax Act, (XI of 1922)', by the Chief Commissioner, Delhi, for the 
opinion of the High Court. 


CASE. 

The point at issue in this case is stated in pv'agraphs 2 and 3 of the ' 
application before me. Can depreciation on buildings ^d machinery be set off 
against gains or profits accrued to the owner of these buildings and machinery 
from other sources, such as rental from house property? 

The questiouris simple enough, but decisions on the point are conflicting. 
The point arose in connection with the assessment of the applicant fbr 1925-26 

• A. \. R. (1939) Lab. 6sV — — - 
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and was decided in appeal in favour of the applicant by the Assistant Commis- 
sioner in his order dated 27th August 1926. The point was brought to my npticc, 
and I proceeded to review the Assistant Commissioner ’s order. After hearing 
the applicant I decided against him in my order dated 3rd Jxme 1927. After 
hearing Mr. Abdur Rahman for the applicant in regard to this year’s a^ess- 
ment I see no reason to alter the opinion arrived at in my order quoted above.. 

I have been asked to refer the case to the High Court, and as 1 am aAvare 
that the point at issue in this application is the subject, of considerable cbntro- 
versy I decide to do this. My views on the point have already been stated in my 
order in the former revision application dated 3rd June 1927. 

Dr. Moti Sagar and Bisham Narian, for the Assessees. 

. C. H. Carden Noad, for the Crown. 


.niDGMENT. 

In order to understand clearly the point of law involved in this reference, 
it. is necessary to state the following facts which are admitted as correct by 
counsel on both sid^. The assessee, Messrs. Karam Hahi Muhammad Shafi of 
Delhi had in the accounting period in question three different sources of income : — 
(a) rent from house property at Delhi, (b) business of oilman’s stores, etc., in 
Saddar 'Bazar, Delhi, and, (c) business known as Rahman Ice"^actory, Delhi. 


The assessee submitted a return showing profits in (a) but losses in (b) 
and (c) and claimed to set off the latter against the former. The Income-tax 
Officer admitted the claim so far as the loss in (b) was concerned and there is 
now no dispute with regard to it He, however, refused to allow the set off in 
respect of the alleged ‘loss’ in Ranman Ice Factory, (c), in so far as it consisted 
of depreciation of buildings and machinery, which the assessee claimed to deduct 
\mder sub-clause (vi) of section 10 (2) of the Act. This order was upheld on 
appeal by the Assistant Commissioner and on review by the Commissioner who 
held Aat under the Act, this allowance was permissible only if there had been 
^tual gain or profit under this particvlar head of business, i.e., the Rahman Ice 
Factory in the year in question, and that failing such, income the proper proce- 
dure imder proviso (b) to sub-clause (vi) of section 10 (2) was to carry over the 
depreciation to succeeding years, until there were sufficient profits from this 
particular business, agai^ which alone it could be set off. On the application 
of the assessee the Commissioner has, however, r^erred the following question to 
this Court for decision under section 66:— “Can depreciation on buildings and 

profits accrued to the owner of those 
pertyr^ machinery from other sources, such as rental from house pro- 

' • 

in question depends on the interpretation of sections 6 

10, and 24 O) of the Income-tax Act. Section 6 enumerates the various hcad<! 

chargeable to income-tax. Of these , we nre cm 
ceraed in this case with heads (iii) and (iv), i.e., “Property” and “Business* 

o^y. Section 24 (i) lays d<^. that where any aasessee sustains a ‘floss of pre' 
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be payable by an assessee under the head “Business’* in respect of the 
profits or gams of any business carried on by him. It has been ruled by the 
Madras High Court that the word ‘any’ in this clause means “each and every 
buai^ss ’ and not merely each busine^ separately Commissioner of Incomt-tox 
y. M. At. Arunachalam Chettiar{l)^ and this ruling has been fol- 
lowed m this Court. It may, tlK^refore, be taken as settled law that if a person 
cames on two or more distinct businesses, the profits or losses of all of them are 
to be added together, and the aggregate sum so arrived at represents his “profits 
or gams under the head “Business”. If the net result of this calculation 
^ows a loss such loss may under Sec. 24, be set off against the profits or <^ains 
derived by the assessee from other heads of income in that year. 

According to sub-section (2) of section 10 the “profits or gains” under 
each head of business are to be computed after making certain allowances which 
are enumerated therein. It is conceded by tlic learned Government Advocate 
that if after deducting the allowances described in clauses (i) to (v), (viii) and 
(ix) of this sub-section there is a net loss in a particular business such loss can 
be adjusted against the profits in another business as well as against profits or 
pms under other sources of income. But he contends that a* different rule must 
be followed in respect of the allowances mentioned in clauses (vi) and (vii) in- 
asmuch ^ they are in the nature of depreciation of capital and unless there is 
a profit in that particvXar business in the year in question they cannot be taken 
into account. 

After carefully examining the provisions of the Act, I find myself unable 
to accept this contention as correct. Section 10 makes no such distinction among 
the various kinds of allowances to which an assessee is held entitled, and ther ' 
w no justification for treating the allowances described in clauses (vi) and (vii) 
differently from those mentioned in the other clatises of the sub-section. It is 
no doubt true that these allowances do not represent actual payments made by the 
assessee during the year, but the Legislature has expressly permitted the assessee 
to deduct every year a certain percentage of his outlay on buildings and machi- 
nery before his assessable income can be ascertained, and in the absence of clear 
and explicit words to the contrary I can see no reason for holding that this allow- 
ance can be claimed only if sufficient profits have accrued in the particular busi- 
ness in which the machinery and buildings were used. 

For the respondent reliance is placed principally on provi.so (b) to clause 
(vi) which runs as follows: — 

“Provided that — 


• ••••• 

(b) where full effect cannot be given to any such allowance in 
any year owing to their being no profits or gains chargeable for that year, 
or owing to the profits or gains chargeable being less than the allowance, the 
allowance or part of the aUowance to which effect has not been given, as the 
case may be, shall be added to the amount of the allowance for depreciation for 
the following year and deemed to be part of that allowance, or, if there is no such 
allowance for that year, be deemed to be the aUowance for that year, and so on 
for succeeding years.” This proviso, however, if construed according to its 
plain wording, cannot possibly bear the construction sought to be put on it on 
behalf of the Crown. The learned Government Advocate has very fairly and 


(1) 1 I. T. c. 27?. 
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struetbn of fiscal statutes, I have no hesitation m holding that the proto or 
gains’ referred to above are profits or gains generally from 
derived and are not confined to profits or gains of the particular busing alone 
in which the buildings and machinery were used. I have no doubt that the vi- 
sion for carrying over the unabsorbed depreciation allowance to the suweedino 
years is not the exclusive remedy allowed to the assessee and cannot be inter- 
preted as debarring him from claiming the benefit of the earlier part of the sub- 
section. 


My answer to the question referred to this Court therefore, 
is that under sub-clause (vi) of section 10 (2) depreciation on buddings andnmc a- 
nery can be set off against gains arid profits accrued to the owner of those build- 
ings and machinery from other sources such as rental from house property during 
the year in q uestion. 


Having regard to all the circumstances, I would leave the parties to bear 
their own costs of these proceedings in this Court. 

The announcement of this judgment has been delayed as after arguments 
in this case had been heard and judgment reserved, it was represented to me ^at 
the question involved in this reference had been considered and decided by a r uU 
Bench of the Madras High Couft in a case which had not yet been reported and 
that I should consult that decision before passing orders. I have since had the 
advantage of perusing the Madras judgment* but am da^ppointed to find 
that it dealt with a totally different point, which had no bearing whatsoever on 
the question before us. 


AGHA HAIDAR, J. I agree. 


(303) IN THE COURT OF THE JUDICIAL COMMISSIONER, NAGPUR. ' 
Before Mr. Mohiuddin and Mr. Suhhedar, Additional Judicial Commissioners. 

(15th AprU, 1929). 

Jambudas Devidas Chawre . . Assessee. 

V. 

The Commissioner of Income-tax, Central Provinces and 

. . Referring 0#icer. 

fincome-tax Actf {XI of 1922), Sec. ^^—^uffioienoy of etiidence^ when a 
question of lauh^indings of fact, jurisdiction to revise. 

SEMBLE. 'Where on the evidence only one legal inference is nhtne pos- 
sible and that has noi been drawn, a question of taw arises. 

• The «»e referred lo is a/ifssrs. » Co., LW., v. CpwWteioiWr 

Aftfrfras roported »t page 80S /fi/ra itD. ^ 
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If one of two possible inferences is drawn by a court which is the final 
autfio- oil facts, no question of law arises in the case. 


T Judicial Case No. 46-B of 1927), stated under Sec. 66 (3) of 

the Income-tax Act, (XI of 1922), by the Commissioner of Income-tax 

Central Provinces and Berar, for the opinion of the High Court. 

CASE 

For the assessment during the year 1925-26, Jambudas Devidas Chawre 
of Karanja in the Aicola District, retuied an income of Ks. 23,151-5-0, as havmg 
been made during the year ending in Diwali 1924 (28th October 1924). Ttn;. 
return was not accepted and his books of accounts were seen and the total taxable 
income was found to be lis. 43,361. In this income was included an item of 
Ks. 10,400 said to have been made as interest on the decree passed against 
Sheikh Amu' and others of Karanja. The Assistant Commissioner wLo made the 
assessment in this case levied a penalty tmder section 28 on this 
item at the maximum rate. Appeals gainst the assessment and 

against the penalty imposed were made to me. Both the appeals 
were rejected on the 9th July 1926, An application under section 66 (2) was 
then made to me on the 9th August 1926, to refer the case to the High Court. 
It did not clearly set forth the point for consideration. Hence another applica- 
tion, dated the 2nd September 1926, cl^iy stating the points for reference was 
put up. Thus the point for reference now is: — “Under the circumsiances of the 
case and in view of the system of book-keeping observed by the assessee, was tlic 
Income-tax department justified in holding that the assessee was .guilty’ of con- 
cealment of income within the meaning of section 28 of the Income-tax Act aud 
that he was liable to be penalised with the mflyiTmim penalty with reject to iJio 
item of Ks. 15,400 ? ' ’ I'or reasons given in my order dated the 23rd September 
1926, 1 held that no question of law arose and reference to the High Court was not 
made. The assessee then moved the High Court under section 66 (3) of the 
Income-tax Act and under the orders of the Additional Judicial Commissioner, 
dated the 15th July 1927, I am required to stete the case. In compb^ce with 
it, the case is submitted for favour of the decision of the Hoh’hlc theHigh Court. 

2. The question has got 4 component parts:— (1) mether under the 
circumstances of the case (2) and in view of the system of book-keepmg obser , ed 
by the assessee (3) the Income-tax Department was justified m holding tne 
aLssee guilty of concealment of income within the meaning of section 28 of the 
Income to Act and (4) and holding him liable to be penalised with maximum 

penalty. I beg to discuss all the^ four pomts as below. . 

3 As reoords the circumstances of the case.-Whcn Jambudas Devidas 
/-.u ^ rBtiirn under section 22 (2) of the Income-tax Act, he enclosed 

with'it\™tetement showing how he arrived at the taxable profits. This w^ done 

hv Note 5 (b) of the printed notes in this return, vide Eule 19 of the 
as required by Note o t ^ a According to this note details of tlie 

Rules of Bs. 21,400 received 

from She^^ Andr and ^ers on the 15th February 1924- should have al^ boon 
from Nor was it shown in the enclosure. The examination 

$ aro^te’^led thaHL item was not entered in the accosts of Shei^ Amir 

and othS^at S The Income-tax Officer while surveying the town of Karanja 
and f payment during his survey enqmnes. He writes as 

performing advance survey of this as^ 

that he received full satisfaction of the decree in Suit No. 

[ional District Judge's Court, Akola. Assessee's debtor caUed Sheikh Amir . 
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mohammad of Karanja was compeUed to sell several of Ms shops iu KacM Bazar 
at Karanja to MotilaJ Onkarsa (Jhawre of Karanja, to liquiaate this decree. 
Assessee's pleader in this case was Mr. J. D. ChawTe of Ahoia. Now I find on 
page 127 ledger and 52 Rokad of assessee’s account that he has credited 
Its. 21,'iUO m ftavangi Khata. The Khata of the debtor whose original amount 
of loan was only Rs. 6,000 is found carried fonvard to Samvat 1981 mth a net 
debit of its. 7,146-1-0.” It was therefore necessary for him to ascertain as to 
\shat bwame of this big item, of income. He examined Hirusa Laxmansa, the 
agent of the applicant, and this agent admitted; ‘ ' That its. 21,400 are received 
by us from Sheikh Amir Lalmohammad of our town from Akola Court. We 
have appealed to the Third Judicial Commissioner’s Court, Nagpur, against 
the asami and Mctilal Cliawre that Rs, 21,400 is insufl'icient to cover our interest. 
We think that some Rs. 4,000 might be more for interest. I admit that the 
original loan was of Rs. 6,000 which grew to Rs. 7,146-1-0 at the end of the 
account year when expenses were tacked. We shall show interest when appeal 
is decided.” In the written grounds of appeal, the explanation given for omit- 
ting this item was “Rs. 15,400 for interest. This had to be shown in a sort of 
suspense account as the matter was pending decision in the Court of the Judi- 
cial Commissioner at Nagpur.” This second explanation for the omission of a 
big item was therefore an improvement over the previous one. Then the exami- 
nation of accounts disclosed that the receipt of this itein was not entered in the 
Khata of Sheikh Amir of Karanja which was the proper place. It was detected 
as entered iu tne Ravangi Khata. This Khata, as the name implies, deals with cash 
advanced to servants at the time of their departure (Ravaugi) to Akola to meet 
Court and other expenses. The account of these advances are taken from ser- 
vants on their return to Karanja and are entered in this Khata (Ledger). The 
amount of Bs. 21,400 was not such an item. It should not have been entered in 
the Ravangi Khata. Even in the Ravangi Khata the item is not shown as having 
been received from Sheikh Amir. It is entered as ”Rs. 21,400. Cash through 
Devidas Ruiwalla.” If the item was to be treated as part payment, then too the 
prdjjer place for it to be entered was Sheikh Amir’s account and for interest, 
(Rs. 21,40u minus Rs. 6,000, i.e., Rs. 15,400) the Kasar of Interest Then 

mention of this amount should have been made in the enclosure to the return 
under section 22 as stated above. 

4. As regards #Ae system of book-keeping . — It is admitted that the appli- 
cant Iollo^ys the cash system of accountancy, i.e., as soon as the money is received 
or issued in cash it is entered into the books of accounts. Under this system, 
ther^ore, the receipt of Rs. 21,400, should have been entered in its proper place, 
1 ^., m Shei^ Amir’s KKata and the net interest of it, i.e., Rs. 15,400 entered into 
tne Kasar Khata, i.e., Interest Account. This, as ^own above, was not done, 
tnougli with the ^tem of accountancy obtaining with the assessee it should have 


Beporiment was justified in holding, etc I beg to sub- 

norm^ presumption being in favour, of the tLessee ’s 
not seem to have been departed from in this oa^e. The facts of 

leti^fn appUcant (assessee) has not been 

JaSar De'ridS pi,. V- February 1924, his counsel and brother Mr. 

ChaTOe, praetismg as pleader at Akola, drew this money from 
^ .and passed it on to the assessee at Karanja. The money was uqt 

tccipt beiub omitted or held m Kuspense was made in the return 
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^mder section 22 or its enclosure. But for the personal information of the 
Income-tax Officer the receipt of this amount would not have come to light It 
was not a smaU item to have been forg^otten, by the applicant. On the other 
hand it was a good single item of interest to be kept back from' the Department. 
Under these circumstances of the case, I submit the Income-tax Officer had veiy 
good reasons to be satisfied that the applicant had concealed the particolars of 
his income or baa deliberately furnished inaccurate particulars of it and had re- 
turned it below Its real amount, and to impose penalty under section 28 (1) of 
the Income-tax Act. ' 

6. As regards the maximum penalty : — I submit that section 28 of the 
Income-tax Act gives full discretion in this matter to the Income-tax Officer 

and having i*egard to the facts of the case, it appears to me that he has orercLs<»d 
his discretion very reasonably 

7. In conclusion, I submit that this question be answered in the affirma- 
tive. 

W. R. Puranik, for the Assessee. 

D. N. Choudhary, for the Crown. 


JUDGMENT. 

The facts necessary for the disposal of this reference are shortly these. 
In the assessment proceedings for the year 1925-26 tho assesses, Jambudas Dovi- 
das of Karanja, submitted a return under section 22 (2) of the Income-tax Act 
on the usual form and appended to it a schedule, as required by rule 19 of the 
riii(‘S framed under the said Act, showing his total taxable income as 
Rs. 23,151-5-0, for the one year ending the Divali of 1924. This return was uot 
accepud and therefore after an examination of his books of accounts the .^ist- 
aa* Commissioner of Income-tax found his income to have been Rs. 43,361 inclu- 
sive of an item of Rs. 15,400 representing interest, received by the asses.se^ 
thi'ough the Civil Court, in respect of a decretal debt duo from Sheikh Amir and 
otUeis. The assessee was accordingly assessed to income-tax on the ^oresaid in- 
come and the Assistant Commissioner, who made the assessment in the case, also 


berate conctalment” of this part ^ j- e 

tax to whom an appeal was preferred also concurred with this finding of the 

distant Commissioner and held that the penalty was correctly imposed. .Vfter 

th - dismissal of his appeal the assessee unsuccessfully mov^ the Commi^ionei, 

under section 66 (2) of the Income-tax Act, to refer the point in dispute for the 

decision of this Court and later on filed an application m 

tion (*<* (3). which was allowed by Kinkhede, A. J. C., who du-ected tne t om- 

mi^ioner of Income-tax to make the desired reference (Miscellaneous Judicial 

Case No. 44-B of 1926, dated 15-7-1927). 

9 It is in obedience to this mandamus that the Commissioner of Income* 
tax h«s made1he%resent reference for the decision of the following pomtt-- 

-Under the circumstances of the case and in view of the sy^em 

keeping of concealment of income within the m^- 

to' ;7s^Uon 2 sTre 1—4 Act and that waa liatoe to be penal^ed 
wUh the maximum, penalty with respect to the item of Rs. 16,400? 
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For the proper decision of the question referred to us it is necessaary 
m the first instance to recapitulate the facts found, in this ease, by the Income- 
tax authorities. These are briefly as under; — (a) that on 22-6-1925, the assessse 
filed his return on the usual form and attached thereto a schedule sho^7ing how he 
arriTcd at the figure of taxable profits; (b) that the item of Rs. 15,400 represcut- 
ing the amount of interest, which is the subject in respect of which penalty has 
been imposed, was not shown by the assessee in the aforesaid schedule; (c) tiiat 
the assessee follows the cash system of accountancy, i.e., as soon as the money is 
receiTcd or issued in cash it is entered in the books of accounts. Under this 
system, therefore, the receipt of Rs. 21,400 should have been entered in its proper 
place, i.e., in Sheikh Amir's Khata, and the net interest of it, i.e., Rs. 15,400 
entered into the Rasar Khata, i.e., interest account. This was not done though, 
with the system of accountancy obtaining with the assessee, it should have been; 
(d) that the assessee had, as a matter of fact, withdrawn the amount of Rs. 21, 4C^ 
(inclusive of the sum of Rs. 15,400 for interest) from the Civil Court deposit 
on 11-2-1924. He credited it in his cash book on 15-2-1924 and posted it imme- 
^atc.y m the ^‘Ravangi Khata’* against the name of his brother Mr. Jaikmnar 
Pleader, who had actually withdrawn the amount at Akola and sent it on to the 
assessee at Karanja; (e) that the assessee did not, along with his return, submit 
any explanation as to why this amount was not shown therein as income in the 

that long before the return was submitted by the assessee, tl:e 
Income-tax Officer m his prospective survey operations had come to know that 
the assessee had received this lao-ge amount in satisfaction of the decree; (g) that 

his own accord submit his books of account for the inspec- 
tion of the Income-tax Officer in support of his return ; (h ) that when the hooks 

were produced in obedience to the order of the Income-tax Officer 
and lie discovered this large amount credited therein and palled ^ 

in the return, Hirusa, the agenfof the assessee 
Simply stated that because an appeal was nreferr^^d ^ 

the additional sum of about Rs. 4,000 'Te amovS^t of 

Cthl rroun^^'rappe;” 

before the Commissioner the reason assigned for the omission was that 
as the” matte/waspend^nVdedS^n^n^a^^^^^ account 

Other expenses and which are adjuLd as s^^^^as thl ^ 

head quarters and that Rs. 21,400 in question was arlmJii return to tue 

sent out by the assessee ; and (k) that^biit for thp ® remittance so 

gained in his survey enquiries, the item in oup ^owMge he had already ' 
ccaled from the income-tax authoritic^ question would have remained con- 

thte Commissioner of’lneom^-ta^came'to the cnn*f Commissioner as weU as 
came within the purview of section 28 ®®®ssee’s conduct 

that “If the Income-tax Officer 2 f (D .of the Ineome-te Act which states 

concealed the particulars of his income nr >,«» .tnVK an assessee has 

particulars of such income, and hartherebv^rtifmcd inaccurate 
may ^reet that the assessee shall, in additfon toX^inl'’^'T amount, he- 

pay ty way of penalty a m.m not ^ce^Za the a“f him. 

p.-«r.ph 5 srzTsx 

4 
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presimpiion being in favour of the assessee’s good faith was not departed from 
m this case in arriving at the aforesaid finding. 

5. In issuing the mandamus our learned brother Kinkhede, A. J. 0., had 
observed that “The question whether the applicant has been rightly found to 
have concealed his income from the Income-tax Department depends upon the 
decision of the question whether or not, on the facts found the inference of con- 
cealment could be based”, because according to the dictxun of their Lordships of 
the Privy Council in Nafar Chandra Pal v. Shukur{l), “the proper legal effect 
ot proved fads is a question of Inw.” 


6. Mr. Puranik, the learned Advocate for th’e assessee, pressed upon us to 
review the adverse finding of the Income-tax authorities on the ground that the 
only inference that could legally be drawn from the facts ascertained in the pre- 
sent case was that there was no intention on the part of the assessee to conceal 
his income or deliberately make an inaccurate return thereof, however negligent 
or unbusines.slike the conduct of the assessee may have been in not maintaining 
his accounts properly, which may possibly have resulted in the return being in- 
accurate in respect of the item of Rs. 15,400. It was not, and could not be denied 
that the receipt of the amount in question during the assessment year was a part 
of the total taxable income for that year. It was however contended that at the 
time when the return was submitted the assessee honestly believed that it was 
not an income accrued during the year because he had not appropriated it as 
such in his accounts, though it may be, that he should have done so. 


7 On the other hand, Rai Bahadur D. N. Choudhry, who appear^ ror 
the Commissioner of Income-tax. contended that one and only one conclusion 
could not be drawn from the facts found and that it was as much posable to 
draw the inference of innocence oi mistake suggested for the asses^, as the one 
to the contrary already come to concurrently by the two responsible officers of 
the Income-tax Department. It wa.s, therefore, argued that no question of law 

arose in the case for decision. 


8 In view of the authorities noticed in the following paragraphs we have 
no he.sitation in holding that the finding of the Income-tax authonti^ that the 
conduct of the assessee came within the purview of section 28 of the In^me-tax 
Act was a pure finding of fact which is not open to revision by this Court. 

9. In Rajaram v. Oanesh{2), it was ooocived:— “From facte found it 
IS often easy to rule with certainty that a certain legal inference ought or ought 
not to be drawn. When such a state of facte occurs, the Court in second ap^l 
can and often does correct erroneous conclusions drawn by the lower appei.ate 
Court. Where, however, the legal inference to be deduced from facte is douDt- 
ful it is not open to this Court in second appeal to interf^e with the finding of 
the lower Court. A test which’ often presents itself to an English lawyer is this 
Would a Judge withdraw the case from a jury on the ground that there w^ no 
evidence of the question to be found upon, such as adverse posse^on or title, to 
lo to them, or i^ould he, on the other hand, on certain fwts being eatab.ia^, 
direct them to find in a particular manner t In either of these ca^ it wouW 

be open to this Court in second appeal to come to a diffei^nt ^ 

the lower appeUate Court. But where the question upon the facte and law is 



(1^4$ Cal. L89 (P C.) at 19S. 
(8) hh. R. 21, Boro. 91, 
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one wLicli the Judge would lay before tiie jury to decide, there it is not open to 
this Court to consider the propriety of the finding of the lower appellate Court. * * 

10. In Madfio v. Qovindbhat{l), Drake-Brockmnn, J. C., followed the 
principle enunciated in the aforesaid Bombay case and held that where more than 
one inference is open the High Court can not in second appeal refuse to be bound 
by that drawn in the Court below. Similarly in Mt. MatKurahai v. Ldlsingh'{2), 
Kinkhede, A. J. C., approved the view proimunded in the Bombay case and 
observed that the mere fact that a Court of appeal draws one of two possible 
inferences on a question of fact does not entitle the second appellate Court to 
interfere with the finding based upon such inference and that it is only where one 
legal inference is possible and which has not been drawn that interference is 
justified. Again, in E. I. EaUway Co. v. BadrxlaliZ)^ the same learned Judge 
laid down the law in these words: — “Given certain set of facts, from which two 
inferences are possible it is open to the first appellate Court to draw any on*^ of 
them, vide Rajaram v, Oanesh Hari Kark}ianis{4k) , and his deciaon will not 
be open to challenge in second appeal. Their Lord^ips of the Privy Council 
discountenanced the practice of undue interference in second appeal with find- 
ings of facts duly supported by evidence nroner for consideration. They have 
expressed their disapprobation in thle following passage of their judgment in. 
Nafar Chandra Pal v. Skakur Shaikh(5). The mere fact ‘thnt upon Sie docu- 
ments and evidence placed before, the learned District Judge the High Court 
would have come to a different conclusion* is no ground for second appeal; it is 
precisely this revision of evidence which is excluded by the limited character of 
a second appeal. In East iTidian RaUwa/y Company v. Glianga Khan(Z)\ it 
was held that after there has been a decision of fact in the two Courts of qriguml 
and first appellate jurisdiction the High Court cannot entertain a second-appeal 
upon any question as to the soundness of findings of fact by the lower Appellate 
Cotirt. If there is evidence to be considered the decision of the second Court, 
however unsatisfactory it might be when examinedr^ust stand final.” 


« t V?* Z?® of the rule deducible from the above authorities 

^ It perfectly clear to us that on the facts found in the present case no 
question of law arises for our decision. It is also equally clear to us that if it 
possible for us to review the findings we would have come to the same ex- 
clusion upon the e^blished m the case as has been come to by the Inco^- 
tax authorises. We, therefore, answer the reference in the affimative %he 
aesessee shall pay the costs of this reference. CounseFs fee Rs 100 
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IN THE HIGH COURT OP JUDICATURE AT LAHORE. 

Before Mr. Justice Teh Ghand avd Mr. Justice Aga Haidar. 

(15th April, 1929). 

ITS. Chunna Mai Salig Ram 

4 , • * AssaweM.' 


The Commissioner of Income-tax, Delhi 


Officers 


/It TnM I I , - — • » 


(1) 46 Ind, Ca*. 794. 

(8) 78 lod. Cat. 112. 

(8) 90 lod. Cat. 809. 

• A. I. R. (1929) BOS. 
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i4) I. L. R. 21 Bom. 91, 
(8) 1. L. A. 4a Cal. 169. 
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CHXJNNA MAL SALIG RAM v. 


The expression 'annual value’ in Sec. 9 (2) of the Income-tax Act does 

not xnclude house-tax levied on the landlord hy the Municipal Committee under 
the Punjab Munxcbpal Act. 


Case (Reference No. 34 of 1928), stated under See. 66 (2) of the Indian 

Commissioner, Delhi, for the opi2n 


CASE. 

This is a petition from Messrs. Chunna Mai 'ialig Ram under Sec. 66 (2) 
of the Income-tax Act, requiring me to make a reference to the High Court on 
a point of law, viz., whether the annual value of a building under Sec. 9 .(2) 
of the Act includes the house tax levied by a Municipal Committee or not. 

Mr. Abdur Rahman who appears for the petitioners states that he is not 
claiming a deduction from the rent on account of house tax. What he claims 
is that the house tax and the rent arc two entirely different things and that the 
addition of the former to the latter to make up “annual value” for the purposes 
of section 9 (2) of the Income-tax Act is unauthorised. In support of this argu- 
ment he relies mainly on paragraph 28 of the Income-tax Manual, Volume I, 
which says that “the bona fide annual value of a building is the full market value 
at which the building could be let from year to year irrespective of any eharg^ 
by w^y of municipal rates or taxes thereon.^' This sentence is no doubt ambi- 
guous but its meaning is made clear by the sentence which follows: — “It there- 
fore differs from actual rent payable on a yearly lease . . 

with tenant *s liability to pay owners rates or taxes”. Prom this it seems ^to 
follow that the sum for which the property might reasonably be expected to let 
from year to year is to be taken as including any rates and taxes payable under 
law by the owner such as the tax on buildings under section 61 (1) (a) of the 
Punjab Municipal Act. 

Mr. Abdur Rahman also relies on explanation II to section 3(1) (b) of 
the Punjab Municipal Act which states that the term “gross annual rent shall 
not include any tax payable by the owner in respect of which the owner and 
tehant have agreed that it shall be paid by th^ tenant As regards 
I need only observe that a comparison of section 63 of the Punjab Muniwpal 
Act with section 9 of the Income-tax Act shows that the calculations of annual 
value are not made in the same manner for the purposes of the two Acts It 
would not therefore be safe to assume that the explanation in question could be 
read as applying by analogy to the Income-tax Act. 

Apart from this I do not understand that the petitioners 
there has been any specific agreement on the lines 

by which the tenants have bound themselves to Paj the f 

curious that there should apparently be no recorded ruling on the point whi .h 
has been raised, but I find it a little difficult to believe that f 

intended that house tax should not be regard^ as a part of tbe rent in _ ^ 
the nresent or that a deduction should be allowed on account of it 
woVd toVe radeVeir tneaning clear. Section 9 (1) (v) leaves no doubt .n 

regard to land revenue. 

For the above reasons it is my opinion that the house tax is not an addi- 

section 66 (2) of the Act. 

R. B. Lola Badri Das, for the Assessees. 

Carden Noad, for the Crown. 
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AGHA HAIDAR, J. : — Tkis is a reference by the Commissioner of Incomo- 
tax, Delhi, under Sec. 66 (2) of the Indian Income-tax Act, (Act XI of 1922). 
The point involved in this reference is a short one and may be stated as follows:— 

Messrs. Chunna Mai Salig Ram of Chandni Chowk, Delhi, are cxtonr 
sive ownei*s of house property. The Municipal Committee, Delhi, has imposed 
upon them a house tax of Rs. 6,760. This has been added by the Income-tax 
UfficCl* to their income derived from house-rents, which amounts to Rs. 2,47,349. 
This amount of the house tax actually realised by the assessees in the year in 
question came to Rs. 5,543|- only. The question is whether Messrs. Chunna Mai 
Salig Ram should be assessed to income-tax on their annual rental Rp 2,47,349, 
or upon the total of the two items, namely, the ann ual rental plus the house t<ax 
Rs. 2,54,109. The matter is one of first impression and no authority directly in 
point has been brought to our notice by counsel for the parties. 


The section of the Indian Income-tax Act directly in point is section 9 
which lays down that “the tax shall be payable by an assessee under the hpa^i 
‘Property’ in respect of the ho'oa fide annual value of property consisting of any 
buildings or land appurtenant thereto of which he is the owner ’ \ Then certain 
allowances are mentioned which the assessee is entitled to deduct from the aunual 
value of the property. The phrase ‘annual value" is defined in sub-section (2^ of 
section 9 which says that “for the purposes of this section, the expression ‘annual 
value’ shall be deemed to mean the sum for which the property might reasonably 
be expected to let from year to year ’ Reliance has been placed on behalf of 
the assessee upon section 3 (1) (b) of the Punjab Municipal Act, 1911, whore 
the term ‘annual value’ is interpreted to mean’ “in the case of any house or 
building, the gross annual rent at which such house or building, together with its 
appurtenances • • • • may reasonably be expected to let from year to 
year. Explanation (ii) of section 3 says “the term ‘gross annual rent’ shall 
not include any tax payable by the owner in respect of which the owner and 
tenant have agreed that it shall be paid by the tenant’". But as pointed out by 
the Commissioner, there is no contention that any such agreement as is referred 
to here was ever entered into between the assessee and their tenants. 


The question for decision is whether the house tax, which has been im- 
posed by the Municipal Committee, Delhi, is included in the expression ‘annual 
value , th^ is to say, whether the assessee is liable to pay an increased income-tax 
becai^e the Municipal Committee has imposed the house tax upon him under the 
provisions of section 61 (1) (a) of the Municipal Act. The tax appears in 
reality and substance to be an occupation tax and is aa incident of the prooertv 
being occupied by the ten^t. This is put beyond question by the rule, quoted 
by the Assistant Commissioner in his order, dated the 27th of July 1928 that 
although for short periods the landlord may be liable to pay the tax even ^ 
the c^e of the premises lying vacant, yet if the house remains unoccupied for a 
^nod exceeding two months the owner can claim remission of the^tax from ti-e 
Mumcipal Committee. The mere fact that the landlord has to pay the tax to 
the Municipal Committee and that the tenant is left alone does not pro^te that it 
IS not a tenant s tax. The reason is obvious. The landlord has got immoTettble 

person who h^ got a stake in it, while a tenant need not he a 
permanent resident of the locality and may be a mere bird of passage. The 
Legislatuw, thtiefore, in the interests of the Municipal Committee, has^opted 
the conve^ent meAod of reaUsing the tax by making it demandable from the 
Ipdlord, living the latter to realise it from the tenant. This mode of reaUsa- 
tion, so eminently convenient to the Municipal Committee, ^ot be made vim 
onerous than it reaUy is to the landlord, under the Income-tax Act JuS 
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from the common sense point of view I fail to understand why this liability 
Which IS imposed upon the landlord, to coUect the tax from the tenant and to 
pay It mto the coffers of the Municipality should be treated as forming part of 
the ^ual value of his property on which he should pay the income-ta^ The 
question m my judgment, must be decided according to the provisions of the 
Income-tax Act and that Act does not contain anything which would support 
the contention of the Government Advocate. 


I may here mention that the learned Government Advocate invited our 
attention to the case of V eerabhadraii Iyer v. President, Corporation of 
Madras{l). That was a case mider Sec. 130 (1) of the Madras City Municipal 
Act, (III of 1904), and, if it is applicable at all, its reasoning tends to support 
the contention of the counsel for the assessee. 


I would, therefore, aiuswer the reference by holding that the house 
is not a part of the rent or the annual income accruing from the house property to 
the landlord, but is a mere liability of the landlord incidental to his owning 
the property which he lets out to the tenants on rent. It cannot, therefore, 
come within the meaning of the expression "annual value’ and, therefore, the 
assessee is not liable to an enhanced tax by the addition of the amount of the 
house tax to the annual rental of the property. 

TEK CHAND, J. : — I agree in the answer to the reference given bj my 
learned brother. 


(305) IN THE COURT OF THE JUDICIAL COMMISSIONER, NAGPUR. 

Before Ur. Macnair, Officiating Judicial Commissioner and 
Mr. Stajdes, Additional Judicial Commissioner. 

aSth AprU, 1929). 

Moulana M. E. B. Malak Assessu. 

The Commissioner of Income-tax, Central Provinces ^ 
and Berar • ■ Officer. 

Income-tax Act (XI of 1922), Secs. 2 (11) (6) and (10) (2)—Atha-e- 
'Malak-Badar community— Assessment on basis of Abtdt year— Two Abtd% years 
determined as ** previous year** by Central Board of Revenue— If Ugal^iSums 
paid to community me7nher$ employed in sJiops — If deductable as salaries. 

The assessees, the Atba-e-Malak Badar community, who 7nade their 
accounts according to the Abidi year a Iwmr year 10 or 15 days shorter mn a 
calendar year, were assessed for 1925-26 on the income of the Abidi year o± ler- 
minating on 4-4-1924. For the year 1926-27 the assessee claimed to be obsessed on 
the income of me Ahidi year 36 (25-3-25 to 13-3-26), and contev^d that the 
income of the Abidi year 35 terminating on 25-3-25 should not be t^n info 
account at all. On the refusal of the assessee to have the income of m two 
Abidi years 35 and 36, taxed jointly or separately, the Central Board of Bevenuo 
determined the period of the two Abidi years 35 and 36 as the "prcvwme ffeaf 
for the purpose of assessment for the year 1926-27. 

(1) S5 Ind- Cm. 589. 
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HELD, that the determination of a period of 23 months as the previous 
year hy the Central Board of Revenue was not unreasonable and did not contra- 
vene any of the provisions of Sec, 2 (11) (6) of the Income-tax Act. 

The assessees further claimed a deduction in respect of sums paid to the 
members of the community employed in their shops. It was found that the com- 
munity and not any individual member including the Head owned ail the pro- 
perties and that the members messed together hut kept no accounts, 

HELD, that the sums in question were not payments of salaries but dis- 
bursements to some of the owners and hence n^t deductable. 


♦u T Judicial Case No. 25 of 1928], stated under Sec. 66 (2\ cf 

Income-tax Act (XI of 1922), by the Commissioner of Income:tax, 
Central Provinces and Berar, for the opinion of the Court. ^ 


2 , 


CASE. 

cc /o\ Nagpur, has, in an application under section 

66 (2) of the Indian Income-tax Act, asked for the foUowing points to be referred 
to the High Court ; — 

1. Whe^er in the circumstances of the present case, the Central Board 
of Revenue was competent, in exercise of the powers conferred by 

Act'lqM" ti I? (11) of section 2 of the Indian Income-t^ 

Actj 1922, to determine the period of two Abidi years 35 and 36. ( j e 

from 5th April 1924 to 13th March 1926), to be the previou^ ye,i^ 

for the piuT)ose of assessment for the year 1926-27. ^ 

^ 19'25'VaVth!>^^‘''^ that the Abidi year 35 ended on the 25th March 

mu;n'^&;th\“9S 

Whether the action of the Income-tax Officer in not allovincF fii** 

^ Income-tax Reference Case No 5 of 1926 
the W™t Co'^o’^r Mtj^me-ll"^t1h“^ 

owmSaand not disbursements to 


3. 
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^ I 9 I Commissioner justified in dis^owing loss of 

424 and on account of breakages of articles for sale on 
tne ground that no stock account was maintained. 

f on account of^^rt hire for cariying goods from one 
^op to another’ or for carrying a;rated waters to the eustomers in 
the nature of direct charges so as to be disallowed. 


9. Whether the action of the Income-tax Officer in adopting a higlier 
percentage rate of profits than those of the other shops dealing in 
the same kind of merchandise was justified under law. 


opinion^on it^^ below the facts of the case as regards each point and my 

Point 1. J'ac/s.— Moulaina M. E. R. Malak the spiritual head of the 
‘Atba-e-Malak Badar Community” of Nagpur, has adopted for his ‘^previous 
year what he calls the “Abidi” year which corresponds with the first day of 
Ra mzan and ends with the last day of the month of Shaban. Owing to its being 
a lunar year, it falls short by 10 or 15 days of the cal^dar year, every year. This 
Era seems to have started some 37 years ago, perhaps with the formation of this 
sect. Accounts were made according to this year and profits were asses^ 
as: — 


Profits 

of the Abidi ye^r 


Assessed for tlie year 


31 ending uii 

6-5-1921 

„ 19i2-23 

*9 

32 

26-4-1922 

„ 1923-24 

99 

33 „ 

15^-1923 

„ 1924-25 

99 

34 

4-4-24 

„ 1925-26 

99 

35 

25-3-1925 

Income not leturned nor assessed. 

|4 

3 3 „ 

13 3-x926 

Income returned for assessment in 




tne ytar J926-27. 

It will thus appear that within 

one Financial year, i.e., the year ending on the 


31st March 1925, two Abidi years, i.e., 34 and 35 had closed, i.e., the first on 
the 4th April 19^ and the second on the 25th March 1925. For assessment for 
1925*26 the income of Abidi year 34 only was returned and assessed. For 
assessment for 1926-27 the income of the Abidi year 36 was returned. It was, 
during the course of this assessment, found that the income of Abidi year 35 had 
not been either returned or taxed and to assess the income of this year, a case 
under section 34 of the Income-tax Act was separately started. Objection was 
taken to this. The Income-tax Officer, Nagpur, then gave the assessee the option 
to have the income of two Abidi years 35 and 36 cither taxed jointly or sepa- 
rately. As his two written replies, one dated the 7th January 1927 and the 
other not dated will show, he did not agree to the two years’ income being taxed 
together; nor did he, except under protest, agree to the two years* income being 
taxed separately. It was then that the Central Board of Revenue in the exer- 
cise of the powers confWred by sub-clause (b), clause <11) of section 2 
Indian Income-tax Act, determined the period of the two Abidi bo ^li 3b 

to be the “previous year” for purposes of. assessment for the year 1926-27 (vide 
copy of Notification dated the 21st March 1927, Ex. C.). The ca^ started imaer* 
section 34 of the Income-tax Act was dropped and the income of the period from 
the 5th April 1924 to 13th March 1926 came to be assessed in one ease. 


Ovinion— These are the circumstances under which the notification in 
question was issued. It remains to be consider^ whether under 
dances the Central Board of Revenue was competent to issue such a notification. 
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It is contended that the Central Board of Revenue had no power to determine 
the previous year as in the present case the a.ceounts of each Abidi year were 
made up to a particular date within the financial year and each Abidi year wes 
admitted to be the previous year for purposes of assessment of the ^essee^s 
income. Much reliance seems also to have been placed on the instructions con- 
tained in paragraph 5, page 78 of the Income-tax Manual wherein it is observed : — 
“This gave rise to difficulties in case of certain communities whose commercial 
year is not necessarily the calendar year but is a period which expressed in calen- 
dar months varies from year to year and in one year may be slightly over or in 
another slightly under 12 months. ’ ’ On the strength of this it is argued that as 
the period in question was neither slightly over nor slightly under 12 montlis, 
but consisted of 23 months and 10 days it could npt be declared the “previous 
year.” In the first place I beg to submit that the instructions as given in the 
Manual are simply for the use of the Department. They are not rules framed 
by the Central Board of Revenue under any section of law and ca^ot therefore 
have the force of law. In the second place the instructions in question are simply 
meant to distinguish between the definitions of “previous year” in the present 
Act and that in its predeces.sor, the Act of 1918. In the third place, sub-clause 
(b), clause (15) of section 2 which gives the power to the Central Board of 
Revenue to determine the previous year is quite independent .of sub-clause la) 
and does not contemplate of the period being slightly less or slightly over twelve 
months. To me it seems that it was quite within the competence of the Central 
Board of Revenue to issue the Notification in question. I submit this question be 
answered in the affirmative. 

Point 2. Facts . — In November 1926 it was detected that the income of 
the Abidi year which ended on the 25th March 1925 had not been assessed and 
therefore a notice under section 34 of the Income-tax Act was issued. The rc.sult 
of this would have been a single assessment on the incomes of the Abidi years 
34 and 35 as both of them ond^ within one financial year ending in March 1925. 
But the applicant refused to make a return of the income of the Abidi year 35 
either separately or jointly with the income of the Abidi year 34 (vide his appli- 
cation dated the 3rd January 1927 — Ex. D.). Thus he wanted that * the 
income of the Abidi year should not be assessed at all, i.e.. neither independently 
nor with the income of the year 34, though after the notification was issued, he 
began to fake the plea that the income of the Abidi year 35 could be assessed for 
1925-26 under section 34 (vide ground of appeal (d) — Ex. B). This plea was 
taken when the applicant thought that action under section 34 had become time 
barred. In fact, am stated above, it was originally proposed to do this and that 
was why case under section 34 was started. But as the applicant did not agree 
to it, it was dropped. Even till the issue of the notification under section 2 (13) 
(b), the assessee was given the option to have the two incomes, i.e., of the years 35 
and 36 assessed separately or jointly ; but he agreed to neither. The intention 
seems to have been not to pay tax on the income of the Abidi year 35 at all 

Opinion . — It was under the circumstances given above that the notifica- 
tion was issued and under the notification the applicant is bound to return the 

mcome of the Abidi year 35 for assessment for 1926-27. I submit this point be 
answered in the affirmative. 


Point 3. — Facts . — A brief history of the assessee and his followers is al- 

r^dy given m the statement of the case submitted to this HonTile Court under 

^is office letter No. 18jl8, dated the 28th September 1926| and its enelosiiTes* 

For easy reference a mention of a few salient an^ relevant facts may be made 
iiere» 
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, In the extract from the Phrenological Journal of October 1906, which 'was 
1 1 ^ applicant himself, and in which he believes, it is stated; “The late 
Mr. Malak s plan Was to form a society whose work ^onld be to do ^ood to 

their fellow-brethVen and the persons who were likely to join 
the Society.” Again in the history of their constitution as given by the appli' 

followers are classed as “Awaloons” (Ecclesiastics) who reside 
“Iia^hequoons” (Ordinary members) who reside ourside 
Mehdjbagh and are owners of property. Those who reside at Mehdibagh have 
made over their property to the institution and have entered into certain \ ledges 
with the head of the Society. Some of the pledges are:— “(3) That we shall 
seek no personal advantage for ourselves.” “ C4) That we shall be content with 
such provisions for ourselves and our families as the said Moulana H. M. Malak 
Sahib or Ws deputy for the time being may make. We shall devote no part of 
our energies to acquire money or property for ourselves.” 


The object of the trust deed is said to be “for providing all the members 
of the Atba-e-Malak Badar Community with board, lodging, clothing and other 
necessaries of life as I, and after me. the said Dayee, may deem fit.” It was 
also stated in written arguments in the last reference case: *“rhe trust d<ed 
aims at the feeding and clothing of the members of the community • • ♦ •/’ 
Then in the extract from the Phrenological Journal referred to above, it is fur- 
ther stated : — * ‘ They are all fed, cloth^ from one place, they all dine in one 
place, the women behind a partition.” In their judgment in the reference case 
dated the 4th August 1927, even the HonT)le Judges of this High Couit have 
held: “The property belongs to the Community and does not belong to any 
particular individual including the Trustee. The Dayee, in short, holds sway 
over the property only in his capacity of a spiritual head and has no personal 
interest therein • • • •.” In the same judgment it. is further observed: 

“Here we have in fact a small body of persons united by the bond of a common 
religion who have bound thtemselves into a society more or less of a communistic 
nature. ” All that is said above led to the conclusion that this coirmunistic society 
lived, fed and clothed together with the exception perhaps of their head. There- 
fore enquiries were started to find out if the pavs to Mahdibaghwalas serving in 
different shbps were actually disbursed and whether or not they were fed^ and 
clothed together. On the 4th January 1926, Sheikh Tyeb, the agent ot the 
applicant, was directly questioned on this noint and he stated : — m communal 
mess as such is maintained in connection with the business of Mr. M. E. R. Malak, 
but the members of the community, who are mostly employed business, 

have established a mess for their own use and at their own e^ense. The mess has 
got no concern, whatever with either Mr. M. E. R. Malak or his bu8me.ss ^ 
such. Members contribute about 50 per cent, of their sala^ towards the cosf 
of their boarding in the mess, but almost every one of them has got some sort of 
separate arrangement for teai, light refreshment, etc., in his hoi^e, jus a 
few of them have got their own kitchens as well and are not members of the mess. 
The accounts of the mess are maintained separately by one of u^ but there are 
only Kacha accounts which are destroyed pfter « few months. I cannot say at 
preset without legal advice whether I should Hhe to produce 
but I think that as they have no connection 'with the bu.sineas of Mr. M .15. a. 
Malak the Income-tax Department c.annot legally enforce their production. 
Ahont 1ft years before now when the business of the MJalak Saheb ^ ® 
very limited scale, no salaries were paid to members of the community wOT^mg 
in the shops but vinth tHe expansion of his business it was found more advisable 
to pay regular salaries for work done instead of supplying all the require- 
ments of the staff as was done before, and since then salaries have been regularly 
paid Small increments are also given. The supply of free boar^ clothing, 
etc., has since been stopped,” and then on a later date said “I made enquiries 
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t<H3ay and find that no moss accounts whatever are maintained. They were never 
maintained as we fully trusted the Manager for the time being. Credit, pur- 
ohases of stores — ^which are rare— are paid for in cash within a short time and 
there is no need to keep an account of them. I also looked into our shop 
accounts and did not find a credit of Rs. 5,000 withdrawn from Narayan Singh* 
The money was directly made over to the Manager of the mess for mess expenses. 
I do not Imow who was the Mess Manager then. * ' The evasive statement and its 
partial withdrawal later on suggests how far it can be believed. The state- 
ment: **The supply of free hoard, clothing, etc., has since been stopped”, does 
not find its support either in the trust deed of 1922 wherein it is reiterated that 
the object of the trust shall continue to be “For providing the members of the 
Atba*e-Malak Badar Community with board and lodging, clothing and such 
other necessaries of life as I may deem fit,” or in written ailments or other 
documents filed by applicant in last reference case. The fact ds that the 
”Aw^oons” wfiV) live at Mehdibagh are given free quarters, free hoarding, free 
clothing and other necessaries of life. 


I shall now show how the expe^es under the head “Staff” have increased. 
As stated above, it is admitted that no payment was made to the staff up till 
1919. Thfe Act of 1918 required a return of the income to be made and it was 
from this year that accounts came to be called and examined and assessments 
were based on them. The assessments for the years 1919-20, 1920-21 and 1921-22 
were compounded under the provisions of that Act and no figures of the payment 
to the staff are available or were furnished. The first return for the Abidi 
year 31 came to be made for assessment in 1922-23 under the Act of 1922. The 

pays of only the superior staff (which means 'the Mehdibaghwalas) showed 
great rises as: — 


Name 


Abidi -year 
30 31 


Sheikh Arif 
Sheikh Tyeb 
Saleh 
Shamsher 

„ Saleh Hassankhan 






e •• 






« • • 


Rs, 


tf 

ff 

ff 


80 

60 

65 

65 

55 


Pays fried 
150 to be kept 
150 ^below Rs. 

150 I 2,000 a year, 
125 J 


Name 

Sheikh Ysuf Bhai ... 
Mulla.Taffar 
Ibrahim Riza Saheb 

Mulla iSufi 
» Yahya Bhai ' 
Bhai Mohammad Bhai 


Abidi year 
29 30 


• •• 


e I a 




• « « 


Rs. 

f9 

A 

9f 

99 


35 
56 
.35 
3.5 

36 
30 


100 
100 
125 
75 
100 

75 and so on 


m\.» i, SO on. 

scoter and atSer, ^ 0 ^ 0 ^^ t assessment cases became 

them, the rise in certain cLes^eta^m^ *“*'“”* "s® ‘‘n 

claimed, had been aUowed np OT 1 f®''*- The pays as 

not fully disclosed. In this y w L institution was 

aUowing the. pays as a deduction ^e to he ^® question of 

dence was insisted upon to find out -whAl? doenmentaary evi- 
disbursed as under the trust deed the Awaloo^^-J®’^® '^ere actually 

and anpplha idl neoessariS^pf life by 

in *-»60 * 
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^^27, when the return for the two Abidi years was 
filed under protest in the prescribed form, the follomng incomes werfsC:^ 


Business 

Interest on securities 
Property 
Dividends 
Ground-rent 
Miscellaneous ... 


Rs. A. p, 
.. 21,557 1 5 
.. 600 0 0 

8,165 8 0 

290 0 0 
.. 400 0 0 

25 0 0 


Total ... 31,037 9 6 


There was no disagreement as regards the income shown above excepting the one 
derived from business. In the two Abidi years the total sales amounted to 
Rs. 6,88,358 and Rs. 6,15,624 respectively; but the net income returned from 
them was Rs. 15,794-9-0 and Rs. 5,762-8-5, i.e., 2-3 and -93 per cent, respec- 
tively. These small percentages of profit are due mainly to the adoption of 
small fiat rates for calculating the profits and returning low incomes, and to a 
claim of a set off against it for high fpays of the superior staff which claim 
absorbs practictilly the whole of the income. Lists of servants on all shops 
show 127 hands, of whom 34 are Mehdibaghwalas or siiperior staff and who, out 
of the total expenditure of Rs. 52,505 and Rs. 55,384 on staff, consumed Rs. 39,840 
and Rs. 40,680 in the two Abidi years. 


It was under the circumstances mentioned above, that the Income-tax 
Officer insisted upon a strict proof of the payment of the salaries to the superior 
staff and asked for documentary evidence including the production of the 
Kothar Mubarik account. The payments to the staff are recorded only in the 
shop daily cash book at the end of each month. There is no ledger for these 
payees. The shop account books do not show the receipt or the issue of the 
money from or to the Kothar Miibarik, i.e., the central account or the Malak’s 
account. There is some account kept at Mehdibagh for the Malak and it is 
called the Kotliar Mubarik account which was produced before the Income-t^ 
Officer in 1921. This account book is now not produced on the pretext of its 
having been since discontinued. Moneys are sent to and received from Bombay 
and Umrer and references to this Kothar Mubarik account are even now made in 
the account books of Umrer aoid Bombay and still the Kothar Mubarik book is 
not produced. It is said that the Malak keeps no written accouiits of th^oney 
that goes to him or is sent out by him; but this seems quite strange, when a 
man claims to be the Trustee and does business in a Bohra fashion and has got 
over 100 men to help him in the maintenance of accounts, it is not likely that 
.such a book, the existence of which was once admitted, would be discontinued 
As this book, from which only the accuracy of tHe accounts could he judg^ 
and which alone could prove that the superior staff had been actually fed by 
the institution or not, was not produced, the Ineome-tp Officer ^ 

no use calling the staff (MchdihaghwaJasl and recording ^ 

was but natural that they would state they got the pays. As the members ot 
^e superior staff were not called by the Income-tax Officer, this question caitie 

to he framed. 

Omnton.— I am of opinion that the Income-tax Officer should have 
the annlicant to examine the superior staff though he could have drawn his q 
conclK even after that. I beg to submit that as even after ^^amming^ the 
superior staff, the Income-tax Officer would have come to the same conclusion 
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he has done, the merits of the case are not affected by not examining these per- 
sons and as such this question does not affect the merits of the case at all. 

Point 4. Facts . — In the appeal before the Assistant Commissioner, 
objection was taken to the disallowance of expenditure over the superior staff 
of servants and the Assistant Commissioner has considered the question from 
one more point of- view which is : — ‘ ‘ Are the members of the superior staff really 
servants of the shop, or do they form association of individuals participating 
in the prosperity of the concern. If the former, the salaries would certainly be 
allowable. If the latter, they are not entitled to deduct this expenditure from the 
taxable income,’' (vide para. 14 of Ex. G). And after referring to the trust 
deed, the transfer deed of the 9th June 1894, which is the first of its kind and 
which was executed by the principal members of the society including the late 
Malak and after taking into consideration the remarks of the Hon‘ble Judges 
of this High Court quoted above, he has come to the concbxsion that all the 
members of the Mehdibagh “therefore jointly are the owners of the business 
and sums paid to them are only disbiu'semeuts to the owners and in no sense 
could these pajTnents be called their salaries.” 


I j ^ *^^5^ relate to this point have 

^ready been quoted above and so also the passages from the Judgment of this 

Hon ble Court, dated the 4th August 1927, all of which have a direct bearing on 
this point. In the judgment referred to, it has been held: “The property 
belongs to the community and does not belong to any particular individual 
including the Trustee. The Dayee, in short, holds sway over the property only 
m his capacity as a spiritual head and has no personal interest therein • • • 
Th^ there js no denying the that the property belongs to the community 

hiw Jud^ent mentioned above, the Hon 'ble Judges have 

the two trust dee^ do not constitute a trust at aU. But it is now- 
where expressly said so m the Judgment. Even if it were, it would only mean 
that the property which is gifted to the community bcloii^^s to it On 

hand what the High Cov^t have held is: “ There w^ n^mw or tr« *he 
property whoiy for religious or ch^itable purposes and we are furthei 

property is not held in part for such purposes.” The scveW'1 
P/* have been ^ed by the assessee also lead to the same conclusion 

rd"bt 


% 

a r. 1 ^ distribution of assessement work at Nagpur, an Addi- 

de^« mth salaried assessees (whose pLcinal 
^urce of income is salaay ) . Other cases are taken up by the Incomlt^ awFotl 
himseH. Pour of the members of the superior staff oi the applicant Wp 

fore been taxed for 1927-28 by this Additional IneJmttS^teer separ^telv 
as returns under section 21 were received by him. He passed 

out waiting for the original case to be d^os^ of b|^e Income 

and the members of the staff suffered to be so taxed^ Officer, 

them were unjustifiable they have been canceled by me. ®®s®ssment against 

Income^Tas-^ur Commissioner of 

ployed in the Mehdibagh shop are jointly the f- 

sums paid to them are only disbursement to j bumness and that 

I am further of opinion that such a fiSLa is salaries ; and 
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• 0^’iwn.—^ the cireumstances of the case detailed above, I am of opi- 

mon that the action of the Assis tant Co mmiss ioner in disallowing the amount 
ot the salaries to the superior staff was quite legal and I would submit that this 
question also be answered in the affirmative. 


P<nnt 6. — Facts . — Syed Mohammad Baza and others of Nagpur had bor- 
rowed a loan of Rs* 12,000 from the applicant’s predecessor and executed a usu- 
iructuaiy mortgage deed dated the 4th November 1920. There was a correction 
deed also executed on the 25th August 1921. The rate of interest was 18 per 
cent, per ann um and in case of default 24 per cent, per aTirmm The condi* 
tion was that the profits of the mortgaged property (8 anna*; share of Gorewara 
and 8 a nna s . sh a r e of Sonekham) be first credited towards interest and the 
rem^der tow^ds principal of Rs. 2,000 annually. Thus the debt was to be 
liquidated in six years’ time. The applicant did not make up the accounts of 
the debtor annually; but had been sending him certain accounts and telling him 
how his account stood. During assessment proceedings for 1925-26 when the 
realisations from interest from this debtor were denied by the appli- 
cant’s agent, the debtor was called to produce the accounts which the applicant 
had sent him, and he filed them. That case came up in appeal to me as Com- 
missioner and in my order dated the 5th July 1926, I have written as: — *‘As 
regards Syed Mohammad Raza the accounts have not been produced and it is 
said that the accounts have not been made and that the money as received is 
credited towards the accounts eind that the accounts will be settled after the 
whole amount is paid up. I asked the appellant and his counsel, whether it 
was not the practice of the appellant to appropriate the payments first towards 
the interest and then towards capital. No direct reply was given to me. Mr. 
Wazzalwar, after all said: 'At the time of the final accounts we would appro- 
priate the payments first towards interest and then towards the principal.’ 
Thus it became apparent why those accounts were not finally settled. If pay- 
ments had been made in any year money would be first credited towards interest. 
This is also clear from the statement which Syed Mohammad Raza has filed 
in this case. This statement of account, as sent by Sheikh Tyeb, agent of the 
appellant to his debtor, shows that at the end of the year out of the mcome made 
about Rs 2 000 used to be added as due to interest and as the accounts were 
kept in the mercantile fashion, Rs. 2,000 a year until the whole amount is paid 
tin could be taken as income from intei'cst on the mortgage bond. In his 
letter dated the 23rd March 1928, Sheikh Tyeb, the agent to the appbeant shows 
that the realisations after deducting the expenses are:— 


Periods. 


During the year 

ft 

ft 

f9 

ft 


ending 31-3-21 
„ 31-3-22 

„ 31-3-23 

„ 31-3-24 

„ 31-3-25 

.. 31-3-26 


Amount realised. 

Rs. A. P. 
255 6 3 
. 1,642 12 3 

. 1,969 13 6 

. 1,327 10 9 

. 8,462 1 9 
46 7 0 


Total ... 13,704 3 6 


mortgage deeds (copies of which are i 
»tiTiTiftl realisations should have been 
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priated first towards interest on the principal amount outstanding and then 
the balance towards Rs. 2,000 of the principal. The contention of the appli- 
cant was that of Rs. 13,704-3-6 collected up to the end of March 1926, only 
Rs. 1,704 should have been taxed for 1926-27 and as Rs. 2,000 have already been 
assessed for the year 1925-26, this amount of Rs. 1,704 should not be taxed. 

Opinion . — In the first place it appears to me as if the question is not 
framed very correctly. The words “Though not realised” as used in this ques- 
tion seem to imply that no money on account of interest had been received: 
which is not correct. The list of realisations, as given above, shows that as 
much as Rs. 5,195-10-9 had already been realised by the 31st March 1924 and 
under the conditions of the mortgage deeds, all this was interest and should have 
been taxed then. But only Rs. 2,000 came to be taxed as the accounts were 
not then produced. Nor is it a fact that the Income-tax Officer has taxed over 
again the sum of Rs. 1,704 “which was the interest actuallj' received during the 
year 1926-27”. According to the accounts furnished by the applicant he only 
received Rs. 46-7-0 in 1925-26 ; but in this and the preceding year for both of 
which the assessment is made he has actually I’eceived Rs. 8,508-8-9 and If the 
interest on the principal of the two years together with the arrears of interest 
of the previous year were calculated, the whole of this amount of Rs. 8,508 
would be interest and should have been taxed in the assessment under reference ; 
but in the hurry to finish up the case and owing to the non-production of the 
accounts before him, the Income-tax Officer forgot to tax the whole of it and 
taxed only Rs. 1,704, for which mistake of the Officer the applicant should be 
grateful. For reasons given above, I would submit that this question be 
answered in the affirmative. 

Point 7. Facts . — For the breakages of wares Rs. 424 were claimed as 
expense for tiie Abidi year 35 and Rs. 641 for the Abidi year 36. The Income- 
tax Officer did not allow this as expenses because no account of the stock pur- 
chased and sold or broken was kept in entirety; and on the same ground the 
Assistant Commissioner disallowed the claim. 


Opinwn.— To me this appears to be a loss of stock in trade and I have 
aUowed this under the powers given to me under section 33. This point- there- 
fore IS not referred for the decision of the Hon 'ble Judges of this Court. 


nnt aPPlieaut seems to be keeping carts for sending 

'distributing soda. He bad on this account 

totS^P,%w 793 plus Bs. 610, 

^ Abidi year 36. These were disallowed by the Income- 

Officer and the Assistant Commifisioner on the ground that they were direct 

stfir33 IlWH be inject charges I have, powe^" S 

section 33, ^owed the applicant these expenses. Therefore this Question too 
now does not arise and is not referred to the High Court. question too 

cav fbe applicant does not keep closed accounts, that is to 

lat rMes ^lled calculates ^ profits at 

percentages.*' To find out the correct percentages the 
income-to Officer made enquiries of the purchase and sale DriCMrf thu 

bis ovra men at Bombay who purchase articles of 
^rchandise s^d them to Nagpur. They pr^are aSp owT^BHaS 

Income-tax Officer asked foi- the ori^al 
whi<^ were not produced. From the enquiries which 
he made of the purchase and sale prices of articles at this shop he calculated tba 
margin of profits that this appUcant was making. 
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ea:. ’s theappU. 

Th^aZII^^ P^^<=entages f“ 


Sale. 

Percentage 
adopted by 
the assessee 

Profit as per 
assessee. 

Percentage 
adophd by 
the Depart- 
ment. 

Profit as per 
Department. 

Itwari 

Sadar Branch 

Sitabuldi 

A 

1,88,662 

2,20,223 

80,435 






4,89,320 

12i , 

61.165 

15 

73,395 

Cloth sales at Itwari 

15,212 

10 

1,521 

12^ 

1,901 

Medicine sales at Itwari ... 

50,147 

m 

6,268/ 6 ' 

15 

7,521 

Sales of Umbrella at Itwari. 

30,860 

3 

1 

925/ 8 

5 

945 

Sales of Manihari at Umrer. 

21,157 

10 

2,115/11 ^ 

1 

10 

2,115/11 

Sales of Kerosine Oil at 
Umrer 

18,904 

2 

00 

CO 

5 

945 

Sales in Chhindwara shop 
provisions 

14,527 

10 

1,452/11 

10 

1,462/11 

Soda faetory at Sadar 

18,147 

20 

3,629/ 6 

25 

4.537 

Sales of Kirana at Itwari ... 

30,094 


1,880/10 


1,857 

6,88,358 

i 

r9,336/ 4 

c 

% 

15,266/ 9 


Thus in the ctder of assessment passed by the Income-taix Officer there is no 
mention whatever that the percentages at which he has calculated the income 
of the applicant are in any case higher than those of other shop-keepers dealing 
in the same kind of merchandise at Nagpur. In order to strengthen his cal- 
culations of percentages he has undoubtedly cited examples of sale prices to show 
that this applicant has been charging more profits than other traders dealing 
in the same kind of merchandise . But it is nowhere said in the order of assess- 
ment that these percentages are higher than those adopted in the case of other 

merchants. 


Opinion . — This question, therefore, does not arise out of the facts of the 
case and could not be asked to be referred under section 66 (2) and is there- 
fore not referred to the High Court. I may add that it is the common toow- 
ledge of all that all traders do not charge the same percentages of profit. These 
percentages vary with traders, with facilities given by the shop, with the situa- 
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tion of the shop, with the kind of customers patronizing them, with the prestige* 
and status of the shop and so many other factors; and depend upon the trade 
conditions which var>' from year to year. Even if, therefore, the Income-tax 
Officer had adopted higher percentages in the applicant’s case, there was nothing 
against, law in it. In fact, it is totally a question of fact as to what percentages 
should the Income-tax Officer adopt for finding out the income of any particular 
ass'^ssce and no reference can be asked to be made about it Tyaycram Sobharam v. 
Commissioner of Income-tax, Punjab{l), On this ground too the question cannot 
be referred to the High Court. 

3. In conclusion, I would submit that the application fails on all the 
points referred to this Hon’blc Court and be reject^. 

17. S. Gour, M. B. Niyogi and A. V. Wazalxvar, for the A&sessee. 

Z>. N. Chandhari, for the Crown. 


JUDGMENT. 

YT # TSio'® under section 66 (2) of the Indian Income-tax Act, 

Ai ot 19-2. The first two points which have been referred to this Court for 
V ■ Commissioner of Income-tax are stated in the following terms-— 
(1) Whether in the circumstances of the present case, the Central Board* of 
Revenue was competent, m exercise of the powers conferred by sub-clause (b) 
of clause (11) of s^tion 2 of the Indian Income-tax Act, 1922, to deterndne 

ML?h"l926‘l to he to 13th 

vir 102^97 - /«»'■ for the purpose of assessment for the 

2. The Atha-e-Mala]i Badar Community of Nagpur has for a number of 

C d!l pP ®®®oo>'ts according to the Abidi year which e^meneert^th the 
first day of Ramzan and ends with the la.st day of the month of Shah™ 
y^r .s a lunar year and is always 10 or 15 days shorter Tan a e^TTr 
ET t f ? of the Income-tax Act income-tax for any year is charg^ iii 

defines a ‘‘preTnTy'^aT'unScrTTnV^^^ 

H » TttfhTnrtXT^^^^^^ toward Ve?io“ 

TeviT Per a Tir’' ^Pf^tonse in this behalf, may be eonside;ed the 

"H" - 

taken the Abidi year “preyi?i^ P"^®- ®®®fon 2 (11) (fc), 

the year t®™oioated on 4-4-24 and income-tax for 

(H a I. T. C. 226. — _ 
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assessee the option of having the income of the two Abidi years 35 and 36 'taxed 
jointly or separately. The a^essee would not agree to the very reasonable pro- 
position that -he should pay income-tax on each year’s income separately The 
Central Board of Revenue then determined the period of the two Abidi* years 
35 and 36 as th>e previou® year for the purpose of assessment for the year 1926-27. 

4, It is urged on behalf of the assessee that the powers given to the 
Central Board of Revenue by section 2 (11) (b) of the Act do not permit 
the detei^nation of a period of over 23 months as the previous year. There 
is nothing in section 2 (11) (b) which expresdy prevents such determination. 
The rule under the Act, which delegates the authority to the Central Board of 
Revenue for determination of a previous year, allows the Commissioner of 
Income-tax to determine as the previous year, a period between 11 and 13 
calendar months and this indicates that the Central Board of Revenue can fix 
a period less than 11 or more than 13 calendar months. It is urged on behalf 
of the assessee that he long ago exercised an option given him by section 2 (11)’ 
(a) and chose as his previous year the Abidi year: the Income-tax authorities 
having accepted the exercise of his option must continue to take an Abidi ywr 
as the previous year. But, in the first place, section 2 (11) (a) does not give 
the assessee an option to take a period not a calendar year as the previous year 
and in the next place there is nothing in section 2 (11) (a) which makes it 
necessary for the Income-tax authorities to take the Abidi years as the previous 
year in jgubsequent years because they have done so in a particular year. 


5; It is next urged for the assessee that the Central Board of Revenue 
must make their determination in a reasonable manner and that it is unreason- 
able to fix a period of approximately two years as the previous 7^^ ^ 

sufficient to say that we do not find the action of the Central Board of Revenue 
unreasonable in the peculiar circumstances which we are considering : the assessee 
for one year returned the accounts upto 4-4-24 ; for the next year , he returned the 
account of ihc period 25-3-25 to 13-3-26. It is admitted before m that he 
should have made a return for the profits of the intervening year. For a num- 
ber of years he has been taxed with reference to profits for periods of about IIV 2 
months. It is quite possible that in some years he has been toed at a lower rate 
than if he had been taxed on profits for full months. It 
that he should now be taxed on profits from 44-24, 

chose as the date up to which accounts should be furnished for assessment for 
1925-26 to 13-3-26, the date upto which according to him accounts should be 
returned for assessment in the year 1926-27. We consider 

bv the Board of Revenue did not contravene any provisions of section 2 (11) (bl 
of the Act and was not iinreasonable. We have, then no power to interfere with 
this determination. We answer the first point in the affirmative.^ In view of 
the determination of the Central Board of Revenue, the second point must also 

be answered in the affirmative. 

6. We next eonsider point No. 4 ^ Mows W 

•ir th^^ndlf 

the st^ Soy^ in S are jointly the owners of 'hat 

Of the staff epy disbursements to owners and not payments of 
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case show that the members of the community mess together and no me^ acco^te 
thateve? are i^intained. In an opinion of this Court on a Ref^nce* nmd- on 
a previous year by the Commissioner of Income-tax with refj^ect to , 

of tSTc^Sty it was held:-“The property belongs to t)-.c co^^ty and 
does not belong to any particular individual including the trustee. The 
hers of the staff employed in the Mehdibagh shop are members of the association 

olll^dufls the owners of the property 

from the profit of this property without any account being kept. « ^ 
then that on the assumption that certain sums are made over to them ^ 
payrlients, these sums come from the joint property and remain joint 
in Se possession of some of the joint owners. If sums are made ^ the , 
they are not payments of salari^ but disbursements to some of the owners. We 

answer point No. 4 in the affirmative. 


7. Point No. 3 is as follows: — “Whether the action of the Income-tax 
Officer in not allowing the assessee to tender evidence of the employees in proof 
of the fact of payment of salaries to them was legal.” We hold that it was 
unnecessary to take evidence on the point whether sums were handed over to 
particular members of the community each month. 


8. In consequence of our decision on point No. 4, No. 5 which is as fol- 
lows: — “Whether the action of the Assistant Commissioner in disallowing the 
amount of salaries of the superior staff which is expenditure incidental to earn 
the assessable income, was legal” must be answered in the affirmative. 


9. The remaining point referred is No. 6: — “In view of the fact that 
the psessee has already been taxed on Rs. 2,000 as interest accrued (though not 
realised) from Syed Mohammad Raza during the assessment year 1925-26, was 
it legal on the part of the Income-tax Officer to tax him over again on Rs. 1,706 
which was the interest actually received during the year 1926-27.” As the 
Commissioner of Income-tax pointed out, the question to be decided is not 
accurately stated. In the period to which the account relates the assessee re- 
ceived over Rs. 8,000 towards ^e principal and interest on a loan of Rs. 12,000, 
The interest which has accrued on this loan since it was made up to 13^26 
amounts to Rs. 10,000 or so. Because the applicant has previously been 
taxed on Rs. 2,000 out of Rs. 10,000 interest due there is no reason why he 
should not now be taxed on a portion of the Rs. 8,000 received during this year 
As the Commissioner of Income-tax points out, a considerable portion of the 
receipt has escaped taxation. The Income-tax Oflficer was wrong in treating 
2^^^ received upto 31-1-26 as repayment of the whole capital and 

Rs, 1,7W.3.6 as interest. Much more than Rs. 1,704-3-6 plus Rs. 2,000 has been 
recwved ^ intere^ and there is nothing inequiteble in assessing the applicant 
to Rs. 1,704-3-6 this year after assessing him to Rg. 2,000 for the previous 


10. The costs will be borne by the 
We fix Rs. 200 as counsers fee. 


applicant Moulana M. E. R. Malak. 


• Reported as M. E. R. Malak v. Commissioner of JtKomc-(aft 8 I. T, C* 443. 

in<-^i 
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(306) m THE HIGH COURT OP JUDICATURE AT MIADRAS. 

Before Mr, Justice Wallace, Mr. Justice Beasley and Mr. Justice Madhavan Nair. 

(25th April, 1929.) 

A. M. K. Muthukaruppan Chettiax and another Assessees, 

■ V. 

The Commissioner of Income-tax, Madras, 

Income-tax Act (XI of 1922), Secs. 4 (2) and 66 i3)~Money^Uinding 
bu^ess-^RemiUance from foreign branch to British Indian branch^Sums 
entered tn accounts as loans and interest creditedr-^A^ssesstnent as remittance of 
profits — Question if one of law for reference. 

The assessees carrying on money-lending business remitted in the account 
year sums aggregating to two lakhs from their Penang shop to their Rangoon 
shop for providing the latter with funds to pay of its creditors. Of the remitted 
sums one lakh was credited in Rangoon accounts in favour of Penang branch 
and was retained and utilised in the business. The other lakh credited in favour 
of Head Quarters, was returned in the succeeding year to Penang. The remit- 
tances were exhibited in the accounts as loans, interest charged and adjusted in 
the accounts. 


On an assessment of this latter sum of one lakh under Sec. 4 (2) of the 
Income-tax Act the assessees* contention that the remittance was a loan in the 
uswd course of business repaid in the succeeding year was overruled. 

On an application under Sec. 66 (3) of the Income-tax Act for a refe- 
rence, the High Court refused to caU on the Commissioner to state a case. 

Application [0. P. No. 285 of 1928], under Sec. 66 (?) of the Indian 
Income-tax Act (XI of 1922), for an order to direct the Commissioner of Income- 
tax, Madras, to state a case for the opinion of the High Court. 


ORDER OF COMMISSIONER UNDER SEC. 60 (2). 

This is an application under section 66 (2) of the Income-tax Act. 

2. The petitioners— A. M. K. Muthukaruppan Chettiar and Karuppan 

Ohettiar are members of a Hindu undivided family raiding at Karaikudi 

within the jurisdiction of the Income-tax Officer, Karaikudi First Circle. Th^ 
cany on the business of bankers and money-lenders in and outside British India. 


3. They are the proprietors of two banking concerns one at Rangoon 
and the other at Penang. The businesses in those places are mcnaged by agents 
appointed by them holding their power of attorney. 


4 Most of their capital is employed in their business at Penang, Thm 
out of a total sum of $15 lakhs employed in that busine^as reflated in their 
Wance sheet as on 30th Panguni Krodhana (12^26)-about $12-8 lal^ repw- 
sents their own money, i.e., their capital supplemented by the 1 m ge profits which 
they have earned in that business; and only a sum of $2*2 lakhs repr^ents ^pi- 
tal bom-oVd from others. .Of the total funds employed in that business about 
$5 l^s are invested in immovable properties, the balance being debts due from 
sundry debtors and investments in their Rangoon shop. 
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5. business at Rangv)on is on the other hand carried on entirely 
with the aid o£ capital borrowed from others. (The petitioners have, it is true, 
a nominal capital of Es. 48,000 but this is not even s uffi cient to meet the excess of 
the interest payments over the interest receipts). Such borrowed capital 
amounts approsmately to Rs. 12 lakhs. The petitioners ha\e however with- 
drawn from this business Rs. 6 *4 lakhs. A sum of 4 lakhs out of the money 
withdrawn was invested in the purchase of rice mills and properties and it is 
admitted that most of this has been lost. A further sum of Rs. 1 *6 lakhs has 
been invested in a partnership in British India and Rs. 20,000 has been expended 
on the renoiation of a temple. 


6. The petitioners having praetioaUy no capital of their own in the 
Kangoon busing they having in addition drawn heavUy on the Sii^^es of 
that biumess, that business was not in a position to repay its numerous creditors 

f thei^fore provided the Rangoon business with funds by instruct 

wire debited in the Penang accounts to a folio headed “Rangoon business’* 

account p-odhana— 13th April 1925 to 12th April 1926 — 
thrfco received from the Penang agent a sum of Rs 2 00 000 on 

a third iSment of 

one lato. The l^ngoon agent credited the first two amounts in the Raneoon 

fn ^ favour of the Penang business. This amount was later on exhibited 

fictitious entries, al been 

et^^ to Penang; but actually, as the petitioners themsaves now acMt. it 

The other siS of l 

Rangoon accounts, not in favour of the Penana business, but in 
favour of oor — i e., the petitioners themselves. It lav be taken^^at thii 
sum whi^ continued to be employed in the Rangoon busiu(^ ^od^ 
SIX months was in the succeeding year returned in in ^ v 

k w^ not actuaUy remitted balr^to 

“L~ 

20 U\\f wliioh was made under section 

Income-tax Act the Income-tax OMcer 

tiv’ T referred to above as the profits of the Peu^g business received 
m British India and petitioners acquiesced in the 

quently formed the opinion that the other sum of Rs. 1 00 000 received tmiri 

. petitioners objected to the proposal on the ground that tbo 

tance from Penang should be presumed to be the caritaf of that 

contended infer that the remittance from Penan- 

made in the uraal course of business, and (2) that the transac^ira 
dfrh.'l b^iness to the Rangoon business which 

of the latter position that interest would be charged Ld^ adtusUd h^w^^tia 
Penang and Rangoon businesses in respect of that lo^ between the 

aUr. -r ^ examination of the accounts and evidence nioduppd Kv 

remittan^ mad^fwm 

Rangoon was for the purpose of restoring the financ&<i tUp Rangoon b^eeq 
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wl)icli had been crippled by large drawings for mvestmeuts £,ud personal expen- 
diture, (b) that a large portion, of the funds of the Penang business consisted of 
profits that had accrued to the petitioners in that business rnd that the remit> 
lance was therefore a remittance of profits, (c) that no reliance could be placed 
on the ostensible nature of the entries in the Pe nan g accounts, because, firstly, 
the petitioners had by means of false entries exhibited Ike fiist lakh of rupees 
which, admittedly, they had retained and utilised in India as having been re- 
lumed to Penang, and, secondly, the amount of one lakh no\v' in question was 
retained in the Rangoon accounts in favour of the petitioners themselves — 
‘ OOR ' (d; that the petitioners being the sole proprietors of bcth the businesses 
the mere fact that the remittance was exhibited in the accounts as a loan made by 
one business to the other did not prove that profits were not remitted to Britisii 
India, (e) that the fact that interest was charged and adjusted in the accounts 
was not of importance as the adjustment was really only pr.jl of their method 
of calculating interest due to the proprietors on moneys left in the business and 
tiie transaction only amounted, in effect, to the petitioners paying interest to 
themselves and receiving it themselves, and (f; that the cirei’i.utances were such 
that the petitioners were merely drawing on their profits at Penang, the exhibi- 
tion in the accounts of the sums remitted as a loan from one business to the other 
being merely a mask to cover the actual facts. 


In view of the fact that the petitioners had not rebutted the ordinarj' 
presumption in law that such remittance represents profits and proved that the 
wliOl6 or any portion of the remittance in question was attiAUUtable to capital, 
and in view of the conclusion that he had arrived at from the state ^ ^e 
accounts, the Income-tax Officer taxed the petitioners on the sum of Rs. 1,00,000 
in an additional assessment made for the year 1926-27. 

9. The petitioners appealed against this assessment to the Assistant 
Commissioner but without success. 


10. They now require me to state a case and refer for the opinion of the 
High Court the following question which is said to be one ox law : 

“When two money-lending businesses 
dividual one outside British India and the oth^ 

ATid moneys are transferred temporarily from the former to tfie laua 
either for toe purpose of earning more profits or as a b^rmg int - 
resit for exieoncies of trade demand and the amounts to tra^erred aic 
rest S , sendinff firm within a short period durmg the year 

re-transfe interest upon such amoimt is ittcived by the send- 

L';rrrwhe?h“r“thVuS^^^^ money -e transfers of profit to 

MO^T’to foreign profits received or brought mto British India . 

11 The Question contains important mis-statements of fact. Ojit of 
the sum of Ks. 2 Ukhs received in ”!^of" 

in t the y'^r of account but in the succcedmg year. Ptn- 

was sent back, not “""“S ^ L “Penang shop” in the year of account (m 
tiler, the interest to the Pen^s 

respect of personal account ; while in rcspMt of the 

only Z interest wL adjusted either in tue year of account 

other ^ of one lakn no mi adjustoil in the y^ foUow- 

or m the nerf.year. ^ appear to nave been any^g more 

ing, i-e.. in the y^r ded does not therefore arise on the 

%rte^cre^Th?rea?question^at issue is whether it was lightly found as a 
■^elVhat^t:^ were drawn from the Penang profits. 
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12. On the merits, I consider that the amount of 2 lakhs was rightly 
laxed. Section 4 (2) of the Income-tax Act enacts “protits ^d gaii^ of a 
bu£iness accruing or arising without British India to a peitson resident in British 
India shall, i± they are received in or brought into British India be deepied to 
have accrued or arisen in British India and to be profits and gams of the year 

in which they are so received or brought The pctiiioners admit that 

large profits accrued or arose to them in their business at P«.*nang and'that the 
remittances made to British India came out of the funds of their Penang business 
which consist of both capital and profits. The Madras High Court' has re- 
peatedly held that in such circumstances there is a prima facie presumption 
that the renaittances represent profits unless the assessee i<rov€S the contra^. 
In this case the petitioners have not proved that the remittance 5r any portion 
thereof was attributable to capital. 

The Income-tax Officer had on the contrary ample materials before him to 
justify his conclusion that the profits of the Penang business were renutted to 
British India. In the first place there were large withcliawals by the peti- 
tioners from their Rangoon business which is run purely on borrowed capital. 
Most of their moneys are in their business at Penang and in order to make good 
the withdrawals and place their Rangoon business in a solvent state they drew 
on their funds at Penang (which included a large amount of profits earned 
there). In my opinion it was right to infer from these facts that the money 
remitted to Rangoon had come out of the profits of the Penang business. It may 
be added thai out of the total funds of about $15 lakhs empUyed in the P^ang 
business only a sum of $2 lakhs represents capital borrowed. The petitioners 
are unable to prove that any portion of the borrowed capital was remitted to 
Bn'tish India. 

The assessment in this case rests entirely on findings oi fact and I am of 
opinion that no question of law arises for decision. The application is therefore 

dismissed. 

S. Srinivasa Ayyangar and S. Parthasarathy, for the Assessees. 

af. Patanjdli^Sastri, for the Crown. 

JUDGMENT. 


1. That this petition do stand dismissed out of this Court; and 


2. That the petitioners herein do pay to the Commissioner of Income-tax, 
Madras a sum of Rupees One hundred— (Rs. 100|*) only as and for his costs of 
ti.is petition. 


(307) IN THE HIGH COURT OP JUDICATURE AT MADRAS. 

Before Sir Murray Couits Trotter^ Ki., Chief Justice, Hr. Justice Odgers and 

Mr. Justice Beasley* 

(Ist May, 1929). 

The Pondichexty Rmlway Company, Ltd. . . AseseeSM. 

w. 

The Comnfissioner of Inoome-taXf Madras . * Sef erring O^tcef. 

lncome-iti(A Act; {XI of 1922). iSfece. 2 (4) and 10 (2) - Pondic^erra Rdd- 
tuay Company^Cotn^ng registered in ^ngldnd — Coitcession from fftyniih 



486 


I^ONBICHERRY RAILWAY CO. v. 


Govermri^i for constrw;Ung line—Agreement wiOi South Indian RaUwau for 
dcTer’^^17 lin^~Revenue collected, acc-.unulieprt^^rJm 

^uclLo J^ded^Ubi Oorernment under 


iu renl^Lfd ^ ) P Hadway Company, Ltd., incorporated in EngUnd with 
rPP \ - ^ ^ ' '**‘="'“’■2^ Boci’cd of Directors in Lorulon, constructed a 
lailway line under a concession from the French Colonid Oovernment in consi- 
deration inter aha of rnaking over to the latter one half of the net annual pro- 

fLtiTf worki^ the lime. The Company eniered into an agreement 
W/U/t tlie South Indian Railway Company, whereby the latter undertook to work, 
nonage and maintain the raUway line wi^ their own staff, rolling stock, plant, 
etc., as an int^r^ part of their {South Indiam RaUway*s) undertaking, and to 
pny over to the Company in India every six months in rupees the profits of the 
line arrived at in a certain manner. The gross receipts from the line were from 
time to time paid into Government treasuries in British India and treated as 
^art of the South Indian Railwa/y Company^ s inconie anJ^ a large part of the 
xmome was collected by the issue of through tickets and way-lids in British India 
oy the offichols of the South Indian RaUway Company, H'he office of the 
Pondicherry Company was in the same building as the South Indian RaUway 
Company's it}, London, the Secretary and two of the Directors of the South Indian 
Railway Company were the Secretary and Directors of the Pimdicherry RaUway 
Company. 


The Agent of the South Indian RaUway Company as Agent of the Pondi- 
(herry Company on an honorarium kept the accounts of the Company at Trichi- 
nopoly and after determining the net profits payable to the Pondicherry Company 
unoer the agreement and remitting thereout the share of profits to the French 
jpolonial Government, remitted the balance to the Pondicherry Company in 
Lot^don. 


HELD, that the Pondicherry RaUway Company can Ud on a business in 
British India within the meaning of the Income-tax Act and iliA income derived 
from working the line was assessable under Sec, 4 (1), of the Act. 


HELD, further that the portion of the net profits payable to the French 
Government under the terms of the concession was not deduciable in computing 
the assessable profits of the Company. 


Case [0. P. No, 115 of 1928], stated under section 66 (2) of the Indian 
Iicome-tax Act (XI of 1922), by the Commissioner of Income-tax, Madras, 
for the opinion of the High Court. 


CASE. 

1 have the honour to state the following case for tho decision of the 
Hon’ble the Judges of the High Court under section 6o (2) of the Indian 

Income-tax Act, 1922. 

2 The petitioner, Mr. Percy Rothera, has been asscFsed to incoide-to 
as ihe Agent of the Pondicherry RaUway. Company, Limitec^ ( I ereinaf ter called 
the Pondicherry Company) which;^ was incorporated m the United 
Knigdom-in the year 1869 under the Companies Acts, 18o2 end 1857. 

3. Bv an agreement dated the 8th May 1878^ (Hereinafter caU^ the Con- 
\onUon) m^e betwefm the Minister of Marine and the Oiionies in the name or 
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th** French Colony of India of the one part, and the Fondieheny Ctmpany 
of the other part, the company obtained a concession to conolrbct and work the 
line of railway on French territory from the town of Pondiclierry to the river 
Gingee connecting with the South Indian Railway line from Villnpnram. The 
concession was for a term of 99 years. A copy of the Couv« 2 ;tion is api>ended 
Eshibit A* and forms part of the case. 


4. By article 6 of the Convention the Company obtained the IftTida nece^ 
sary for the railway and a subsidy from the Colonial Goveiomont and in return 
undertook to make over to the Colonial Government during the whole duration 
of the concession one half of the net profits from the woi*kujg of the raRway. 


5. By an agreement dated 25th March 1879, and made between the 
Pondicherry Company of the one part and the South Indian Railway 
Company, Limited, (hereinafter called the South Indian (.‘ompany) of the other 
j:^rt, the South Indian Company undertook to worjc, maiiage and maintain 
the line of railway constructed by the Pondicherry Company (referred to here- 
u^nder as the Pondicherry Une), under the terms of its Convention with Colomal 

agreement was supplemented by a later agreement dated 
30th December 1890, a copy of which is appended marked Exhibit B.® 


6. By cla^ 3 of the later agreement the South Indian Company agreed 
rolling and with its own staff and plant to maint aTn the 
Pondicherry Ime and all the worxs, buildings and conv^nienccii connected there- 


p ^ ® South Indian Company unrertoofc' to Pav' awr 

other railways in connection therewiS^S^^com™tJl ™ -f” « 

divided between the two companies in prop^ion to toe 
passengera are carried over each line resperthrelv toe 

pn-pose being considered as ten ^iST lin^’ the Ppndiehtrry line for that 
same proportion. “* “>y Part thereof in the 

• T j Man Company who is n^n«»5„„ •. » - 

in India keeps acconnts at Triehinopoly to show^i^^“^,i» n^anaging its affairs 

Pondicherry line and determines tb® net reeeinto and expenses of the 

Company according to the agreement wiVtoaf Corn^y* PondicheiTy 

Indian cimSyTat“to; '^® the Sonth 

bj^e Seeretarfo f toe latter to 

Not printod. ” ' ' ^ 
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receives at Trichinopoly on beh^f bf the Pondicherry 
due to It m accordance with the lerTgs of the agreemS 
With the South In^an Company. This will be seen from tb<- correspondence 

D* Under instructions from the Board of Directors 
m London of the Pondicherry Company he remits the share cf profits due under 
tfie Conventaon to the Colonial Government at Pbndicherry and remits the balance 
to the Pondicherry Company m London. 

13. Mr. Rothera as the Agent of the Pondicherry Company carries on 
with the I>^ectora of the Company in London on Ltters con- 
npcted with the working of the Convention and the agreement such as altera- 
tions in rates of fares, the preparation of the accounts of the Company and 
the payment of the share of profits due to the French Colonial Government. He 

receives a hoijorarium of £21 a year from the Pondicherry Cempany ‘*for services 
rendered”. 


14. The Chief Engineer and the General Traffic Manager of the South 

indian Company are also ex-officio of the Pondicherry Company and receive an 
honorarium of £10-10-0 each. The Revenue Accounts of Ine Pondicherry Com- 
par^y are prepared by the Chief Auditor of the South Indian Company acting as 
Chief Auditor of the Pondicherry Company. ^ 

15. The Pondicherry Company has an office at Trichinopoly with a mgn 

board. 

16. During the year of account 1925-26 the total profits . received by 
Mr. Rothera, on behalf of the Pondicherry Company amounted to Rs. 66,535. 


17. The Income-tM Officer, Trichinopply within whose jurisdiction the 
petitioner resides called on him as the Agent of the Pondicherry Company 
make a return of the Company’s income in British India. The petitioner pro- 
fe.sted on the ground ^at no income accrued to the Pondicherry Company in 
British India but eventually a return was filed by the Ci ief Auditor of the 
Pondicherry Company. The Income-tax Officer assessed the Agent of the 
Cortipany on the income returned. 


18. The petitioner apnealed under section 30 to the Assistant Commis- 
sioner and contended inter alia:—(l) that the Pondicherry'- Company was not 
resident in British India, (2) that as the Pondieheny hue from which the 
Company derives its income was entirely within Frencn territory, no business 
was carried on by -the Company in British India and thst no income accrued 
or arose to the Company in British India, (3) that even if the income accrued 
or arose to- the Comnanv in British India the assessment made on Mr. Rothera 
as Agent was irregular because he was not given an opooitunily of being heard 
ns required by section 43 of the Income-tax Act, (4) that as the Company was 
jud a resident of British India it cannot be assessed on tl.e gi-oimd of receipt 
of profits in British India under section 4, and (5) that ?n ary case in ^evwnc 
the income of the Company that was derived from the pDadicheriy bne the share 
of profits paTable to the French Colonial Government in accordance With the 
Convention should be allowed as a deduction. 


19. The Assistant Commissioner decided against Ihc petitioner on all fhe 

points. 

20. The petitiiner requires me to state a case to fee High Court (» cer- 
tain questioi of law. I agree with his contention that the Company is uo^ 


• Net priQic<l' 
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resident of Britistx India and that it can be reached for the pur^sra of 
in.-'nt to ineome-tax only through its Agents m BritisH Indi^ 
lowing questions for the decision of the High Court: (a) Whether the Pon^- 
cherry ^ilway Company, Limited can be made liable to income-Ux when the 

aase^ent proceedings have been t^en in the ntoe 

and the relevant notices were served only on such agent, (b) Whether the Pondi- 
cherry Rahway Company, Limited which is resident without Bnti^ 
liable to be assessed to income-tax on the income derived by it from the worMg 
of the Pi.ndlcherry Railway under section 4 of the Indian Income-^ Act ^ 
iiiCome accruing, arbihg or received in British W^etl^r the Pondi- 

cherry Railway Company Limited carries on business in British India within the 
meaning of the Income-tax Act, and (d) Whether in any event the income of the 
said company that is liable to assessment to income-tax is ciUy that portion 
which is payable to it under the concession between it and the French jColomal 
Government. 


My opinion thereon is as follows : — 

Question (a). The contention seems to be that the petitioner cannot be 
assessed as the Agent of the non-resident person, viz., Pondicherry Company, 
as he was rot ppven an opportunity under the proviso to section 43 of being 
lieard as to his liability to be assessed as such agent. 

The relevant provisions of the Income-tax Act that Have a bearing on this 
paint are sections 40, 42 and 43. Under section 40 £.n “Agent” of a person 
resiing out of British India who is in receipt on behalf of such non-resident 
person of any income chargeable under the Act is liable for the tax. That is, 
if he is really an Agent and in receipt of income on behalf of the principal as 
Mr. Rothera is in this case nothing more is necessary iu order to render him 
liable; the tax is to be levied upon, and recoverable from him under section 40 
irrespective of any other provisions in any other section of the Act. Then comes 
section 42. I'nder this section any person residing out of British India whose 
income accrues or arises within British India shall be chargeable to income-tax 
in the name of the Agent of any such person and such agent shall be deemed 
to be for all the purposes of the Act the assessce in respect of such income-tax. 
Section 43 refers to cases where the non-resident person has no agent in British 
India appointed by himself as such and it is consequently lueessary to find a 
person who could “he deemed to be such agent”. If therefore an Income-tax 
Officer intends to treat any person not strictly answering to the description of 
“Agent” as the agent of a non-resident, he can do so only ly preceding in 
accordance with the provisions of that section. Where a non-resident person, 

as liere, has a duly authorised agent or an agent held out or recognised as such 

in this case Mr. Percy Rothera is addressed by the Pond’clvei ry Company as its 
agent and he is held out as such — it is not only unne je isir? but also superfluous 
for the Income-tax Officer to issue a notice to the agent of his intention of 
treating him os the agent. It follows that the assessment mode on the profits and 
gains of the Pondicherry Company in the name of its age-it is valid. 


Apart from this, it seems to me that in this case it is unnecessary to 

resort to the provisions of Chapter V in the Income -tax Act. The Pondicherry 

Company is a company formed in pursuance of an Act of Parliament and is 

therefore a “Company” within the meaning of the Indian Income-tax Act— see 

suh'Section (6) of section 2. Under sub-section (1) of section 22 the Principal 

Officer bf a Comply is required to bubmit to the Jneome-tax Officer a) 

return of the total income of the Company during the previous year Under 

euVeection (12) of section 2 “Principal Officer” used with reference to a local 

III— 62 VI « io«4J 
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tion »; Mr. Perev company, body or assoeia- 

Vaiiy is therefore the Principal Officer Agent of the Pondicherry Com- 

soction 2 (12) of the Income-tax Apt - company wribni the meaning of 

ony requisition from the Income-tax authoritiM^t even without 

an css^ent. The asseXent iTtht ^ to 

i A= f 


m T^ii section 4 of the Income tax Act, the Act is made 

W ^ ^ income, profits or gains from whatever soui ec derived, accru- 

ZiT received in British India.” The words “accrue or arise” as 

u.cd in this co^ection seem to me to be general words descriptive of a right 
to receive and in this light the relevant portion of section 4 (1) may be paV 
phrased by stating that the income, profits o? gains to which ^ the 
Act appbes are income, profits or gains received in British India or 
mcome, profits or gams which there is a right to receive in British India. Accord- 
ing to the ^reement between the South Indian Company and the Pondicherry 
Company the former has contracted to pay the latter, in India, every six months, 
m rupees, the profits derived by the working of the Pondichorr> line arrived at 
11 ) a certain manner. As the Pondicherry Company has a right to receive such 
pronte in India and they are actually received at Trichinopoly, I am of opinion 
mat income, profits or gams accrue or arise to the Pondicherry Company in 
British India, or are received by them in British India and they are consequently 
ohflrgeable under section 4. In any case the profits resx*ltirg from contracts 
entered into in British India for the carriage of passengers and goods over the 
Pondicherry line and which produce income to the Pondicherry Company 
directly accrue or arise in British India and are therefore chargeable under 
ecefion 4. 


Question (c). According to the terms of the agreement between the 
Poiidicberry Company and the South Indian Company the latter has undertaken 
to work, manage and maintain the line of railway constixicted by the Pondi- 
clierry Company as if it were an integral part of its undertaking, to pay the 
gross receipts from that line into such Government Treasuries in India as the 
Secretary of State for India may prescribe and to pay to the Pondicherry Com- 
pany in India in rupees the balance of profits derived from the working of the 
Pondicherry line. In the course of its undertaking tlie Soutu Indian Company 
enters into contracts in British India for the carriage of goeds and passengers 
over the Pondicherry line. The business in question in cases like the present 
ordinarily consists in making contracts for the carriage of goods and passengers 
and as in this case such contracts are entered into by the South Indian Com- 
pany as the agents of the Pondicherry Company in British India I am of opinion 
that the Pondicherry Company is carrying on business in British India. 

Question (d). Under Article 1 of the Convention the Pondicherry Com- 
pany obtained from the French Colonial Government the light to construct 
and work the line of railway called the Pondicherry line and under Article 6 
of the Convention the Pondicherry Company undertook on its part “to make 
ever to the Colonial Government during the whole duration of the concession one 
half of the net profits* * (derived by it from the working of the railways) . From 
the facts given above it appears to me that the whole n»Jt piofit is profit of the 
Company and assessable in its hands, and no claim has been made in respect of 
this payment to any deduction under section 10 of the Act. The contentio^ 
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appears to be that the Company is in the position of a partner with the Colonial 
Government and is only entitled to a partner’s share of ihc profits. The terms 
of the Convention— Exhibit A— do not in my opinion support this view. 

Nugent Grant, for the Assessees. 

M. Patanjali Sastri, for the Crown. 

JUDGMENT. 

THE CHIEF JUSTICE : — The Pondicherry Railway Company, Limited 
was incorporated in England under the Companies Acts in the year 1869. In 
the year 1878 the Pondicherry Company obtained a concession to construct and 
work a line of railway in P'rench Territory from I'cndichf rry to the frontier 
where it would connect with the South Indian Railway ]i:.e in Villut'*uram, the 
concession to last for 99 years. By article 5 the Pondicherry Railway Co., was 
empowered “to enter infto such contracts as they may deem advisible with the 
South Indian Railway Company or with any other company either for the work- 
ing or the maintenance of the line now conceded” and the French Colonial 
Oovemment gave a subsidy to the Pondicherry Railway Company of about 
a million and a quarter francs which was obviously intended to cover the probable 
cost of the construction of the line. There is no que.sxion but that the object 
of the line was to provide a feeder connecting Poadicteiry with the South 
Indian Railway and it is quite clear that the ^uth Indian Railway Company 
was intended to undertake the whole of the working of the line. The Agent 
of the South Indian Railway Company became automatically the Agent of the 
Pondicherry Railway Company and so with the Chief Engineer and Traffic 
Manager of the S. I. R. Co. In return for the concession and the subsidy the 
l^oudicherry Railway Company' was to make over to tiie h’rench Government 
(iurmg the duration of the concession one half of the net annual profits derived 
from working the line. 


The Pondicherry Railway Company has a z^egistered office in London with 
a Secretary, and a Board of Directors and there is no doubt that, within the 
limits pf the concession and the agreement between the South Indian Railway 
Company and the Pondicherry Railway Company to wliicL I will come later 
the control of the Company was centred in the Board of Directors in London 
which would brmg it within the doctrine of San Paolo Uailway Comvanu v 
Cflft6r(l), There a railway was entirely worked and run in BrazU I need 
not quote the various expressions used by the learned Lords in that cie. Per 
haps I may sum them up in these words of Lord Halsbury > “There is anot^ 
sense m which the conduct and management, the head and bruin of the tradinc 
adventure ^ mtuated in a place different from that in which the corpo^ 
subjects of teadmg mo to be found”, and their Lordships accordingly held ^at 
^ough ^ fte phyffl<^ operabons relating to the carrying trade took place ii 
Braal, the head and brain of the adventure was really situated in London and 
therefore they were subject to tai m England. I make no doubt hut tw 
Pondicherry Railway Company is liable to taxation in EnK wLre ite bo^ 
of management 18 atuat^. It is also, of course, subject to wbat is the eqSvS 
of a heavy tax by its obhgation to pay haU of its net profits otcr to the 


After the San Paolo case it is Hot, I think, open to argue that any part 
of the brain of this Company is to be found in British India merely because 


(i) B tax cat. 407 r (IBM) a. c. bi- 
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Mr. Rothera, the Agent and other lugh executive officei's of the Company reside 
there. Nothing can be clearer than the language of Lord Watson at page 
41 : Apart from the authority, express or impUed which they have from the 
directors, neither the Superintendent nor any other servant of the company has 
any power to act in the carrying on of its trade. They are in no sense traders- 
they are merely servants and in that capacity are remunerated for the services 
which they are employed to perform. The profits of thns undertaking, although 
tliey are received by these servants, do not belong to them, and are not in their 
disposal, their only duty, unless otherwise directed by ihc Company, being to 
transmit them to London; and the company here is the sole judge whethci 
they ought or ought not to be distributed among its members 


The first part of what I have quoted makes it to my mind impossible to 
argue that the mere fact tha,t an important control over the workSig of the 
Coinpany is exercised from Trichinopoly which is the head-quarters in British 
India of the South Indian Railway Company will of itself make the Pondicherry 
Railway Company liable for taxation here. But two other grounds were put 
forward on behalf of the Crown. A very large number of cases were cited 
before us. I only propose to refer to those decisions which seem to me to have 
the most direct bearing on the matter before us and not to attempt an extensive 
review of all the authorities. So far as this country is concerned, our function 
on a case stated is primarily advisory, and such a review of the authorities 
would not be of assistance to the Commissioner of Income-tax. Whether or no 
this case pan go to the Privy Council, we have not been informed but, if it 
did, I do not think that, were an Indian Judge to review the authorities at length, 
his labours would be likely to be of great assistance to Ibeir Lordships of the 
Privy Council. Two other points were taken for the Crown as I said before and 
I will examine them briefly. In the first place it is argued that, because tiic 
South Indian Railway Company, say in Madras, issued through tickets and way 
bills, that would show that the Pondicherry Railway Company by virtue of the 
issue of such through tickets and through waybills were carrying on business 
in British India through the South Indian Railway Company as their agents. 
Such a view as that of the issue of through waybills and tickets has been nega- 
tived for a very long period in the English Courts and, indeed, if one acceded 
to that principle, one does not know where it would end. You can get m 
London a through ticket to almost any part of the Continent taking the passenger 
or the goods over, I know not, how many lines. To say that every company 
over whose line the ticket was valid was trading in Great Britain would obviously 
lead to an impossible state of affairs. It was said tliat there was something in 
the agreement between the South Indian Railway Company and the Pondicherry 
Railway Company which invested their relations witli the further incident that 
each railway company was to be the general agent of the other so as to make the 
Pondicherry Railway Company carry on business in British India through the 
South Indian Railway Company and I suppose to make tnc South Indian Railway 
Company by virtue of through tickets apd waybills issued in French Territory 
to carry on business in French territory. I have read the agreement with great 
care and I can only say that I can hnd nothing to warrant any such construe- 

tion. 


Now I come to the main contention for the Crown mid 1 had better begin 
bv stating the course of business on which it is based. What I may caU the 
Ks of the Pondicherry RaUway Company after deductions for worl^g 
eaueSes payments to the French Colonial Government and so forth are handed 
expen^, p ^ Railway Company from Pondicherry to Mr. Rothera as 

R^t he rSg It is^uite ^ely that as the se^t the 

Won Directors of the Pondicherry RaUway Company, he scrutinises those 
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accounts and may possibly raise questions al^out theim lie then, setUed 

?hrnet ^SmtVprofits due to the Directors on behalf of the share-holders 
in England remits the amount by draft on a London Banl.. It m said that 
tnis course of business involves the proposition that thof:e net 
considered as accruing or arising without British India to a person resident Ji 
Brit4 India within sectiqn 4 (2) of the Act and thereiore are received in or 
brought into British India and must be deemed to have accrued or arisen m 
British India as the profits and gains of the year m whicli they are so received 
or brought. The argument, as I follow it, is that the Pondicherry Railway 
Company must be deemed to be residing in British ln»^a from the f^t that 
their Agent Mr. Rothera resides in British India and that the Pondicherry 
Railway Company remits funds to him there and that therefore such funds 
accrue in British India. The unquestionable fact, of course, is that, so far 
as the remission of the profits goes, hCr. Rofthera is a mere post office to convey 
the Pondicherry earnings to London and not a penny of those funds can be 
touched or distributed in British India without a gross breach of duty. 


I may point out that there are two cases in England ^herc a payment to 
an agent in England was not held to establish that the agent carried on business 
in England. One is the well known case of Grainger v. Gouyh{l), where 
Roederer’s London agents, Grainger & Son, received th« purcHase price of 
champagne bought by customers in England and transmitted it into France. It 
was held that, as the operative part of the business v.iu transacted by Roedcrer 
direct in France with his English customers and Grainger & Son had no autho- 
rity to enter into any binding contract on Roederer’s behaif, the mere fact that 
they were used as a convenient channel for coUectiug and tiansmitting monies 
made no difference. To the same effect is Smidth v. Qreenwood{,2). Mr, Patan- 
jali Sastri answers that by a bold proposition that these cases would have been 
decided differently under the Indian Act on the ground that in i^ngland the 
sole test is carrying on business whereas here the test is the accrual of profits in 
British India. To my mind, to say that, because for convenience the profits are 
sent — I suppose by di'aft — to Mr. Rothera to forward to ttie directors in London, 
the profits are to be deemed to have accrued in British India is so technical 
and unreasonable that it cannot be accepted. Granted the validity of the dis- 
tinction between carrying on business and having profits accrued to you, I never- 
theless think that the anadogy of the principle laid down in Grainger v. Gough 1 1 ) , 
is wholly applicable and that no profits accrued in British India to the Pondi- 
cherry Railway Company. It seems to me that it 'vould be just as reasonable 
to hold that if the Agent of the Pondicherry Railway Company whose business 
it is to transmit funds to the Company in London ordinarily resided in Pondi- 
cherry and received the funds there but was on a lomporary visit for business 
purples to Madr^ or Bombay or Calcutta and had the draft forwarded there 
for him to transmit through a Bank to London, such Irunsmission would involve 
the proposition that there was an accrual of profits to the Pondicherry Railway 
Company in British India. 


It was at one time suggested that it might be argued that the Pondicherry 
Railway Company were to be regarded aa a mere part of the South Indian Rail- 
way. That argument was dropped wd 1 need say no more about it. Here are 
two distinct statutory corporate bodies, and if they choose to work together for 
their mutual benefit) that can have no boaiiing on their respective liab&tics* In 


(1) 3 Tax Caa 463 ; (1606) A. C. 336. 
(8) .3 Tax Caa. 193)(l931) 8 K. B. 6BS. 
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the lessees are entitled to succeed on this reference and I would 
a^er the question propo^ded as follows They are four in number (a) (b) 

he hi*^' ^ ““t argued and I do not think it would 

^ ninf® f U® It is purely technical and goes tea 

pomt of procedure with which we are not now concerned. Questions (b) and 

(c) which raise the two mam points in this case should in my opinion be answered 

we decide in favour of the assessce railway company ra 
(b) and (c), question (d) does not arise. ^ 


As my learned brothers take the opposite view, the order as to (a) (bj 
and (c) will be as proposed by Odgers, J. That being so, we heard the parti^ 
on point (d). It is apparent to us all, that in that view the question of deduc-- 
tion is completely covered by the decision. This was income and had clearly 
accrued in its entirety to Mr. Rothera in his capacity of Agent of the Pondi- 
cherry Railway Company in British India. The answer to tliis question also 
must be in favour of the Crown. 


ODGERS, J. : — This is a reference to the High Court under section 66 (2) 
of the Income-tax Act and the following questions have been referred: — (a) 
Whether the Pondicherry Railway Company, Limited, can be made liable to 
income-tax when the assessment proceedings have been taken in the name of an 
Agent in British India and the relevant notices were served only on such agent, 
(b; Whether the Pondicherry Railway Company, Limited, which is resident 
without British India is liable to be assessed to income-tat on the income derived 
by it from the working of the Pondicherry Railway under section 4 of the Indian 
Income-tax Act as income accruing or arising or received in British India, (o) 
Whether the Pondicherry Railway Company, Limited!, carries on business in 
British India within the meaning of the Income-tax Act, and (d) Whether in 
any event the income of the said Company that is liable to assessment to income- 
tax is only that portion which is payable to it under the couc«3Scjon between it and 
the French Colonial Government. 

The important questions arc (b) and (c). The question of allocation 
we expressly reserved to be dealt with hereafter; this forms the subject of 
question (d). The Commissioner was of opinion that the Pondicherry Railway 
Company, was chargeable under (a), (b) and (c) and tliat under (d) the whole 
net profit of the Company was liable without deduction. The contentions for 

the Crown are: (1) that the income is income accruing or arising in British 

India (2) that the Pondicherry Railway Company canies on business in 
Britii India through the South Indian Railway Company, (3) that the 
net profits are payable in India in rupees to the Pondicheny Railway Company 
or ite agent or representative Mr. Rothera and (4) that the profits are paid and 
received at Trichinopoly by Mr. Rothera in different capacities. All these cou- 
tentions are traversed by the Railway Company and they further My that, as 
Mr. Rothera is not a principal agent of the Pondicherry Company, direct assess- 

TTiAiit to incomc-tttx is irrc^^ul&r# 


The Pondicherry Railway Company was constrocted under a convention 
with the French . Government of the year 1878 which was to la^ 99 yeara. 
rnfsr alia the Company, in consideration of the concession granted to it and toe 

one and one fourth million francs (roughly) paid to the Company for 
*e eon^r^e^n of the railway, undertook to pay to the ^ench CoW 
GovertWent one half of the net profits. The convention and the spMifiwtion 
are fX set out in the case and need not at present ho referr^ to m ^ail. 
R., Ev B dated 30th December 1890, an agreement was ei-lered into betw^n 
Z Souft Clway Company’ and the Pondicherry Company whereby 
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the South Indian Company undertoofe to work the Pondic)^!!^ Railway and to 
provide rolling stock, staff, plant and maintenance. All works required for the 
accommodation and extention of the traffic were to be constructed at the cost 
of the Pondicherpr Company to the satisfaction of the Engineer in Chief for 
the time being of the South Indian Company. If the Pondmherry Company 
^d not carpr out such works they were to be carried out by the South Indian 
Company at the cost of the Pondicherry Company. Further the Pondicherry 

llorf the South Indian Company as if it were an integral 

p^t of their undertakmg. The gross receipts are from time to time to be paid 

Treasury in India as the Secretary of State may prescribe. 
The working expenses are to be deducfted in the same percentage as from th<" 
earmn^^f the. South Indian Company. When the balonceTnet p?^t 
ascertom^, subject to the sanction of the Secretary of State and the provision 
by him of such moneys as may be necessary for the purpose it shall be naid 
over every sue months by the South Indian Company to the Pondic^iw PniiT 
pany m India in rupees. PHirther the ctoss reerinfia Aoar> * 1 ,^ 

thT-p ^'Stance goods and passengers are carried over cacli line resDMti«lv 
the Pondicherry line for this purpose being considered as ter^ilS in j 

any part thereof in the same proportion. We have i„ e 4“ a ISd C 

Agent of the South Indian Comply ThelekeT e;.? " "•‘^U^bnown. was the 

expenses of administration in England amoiintiW of tbo 

furnished to enable Mr. Scott ^ ^^ures are 

profit to be divided between the CnmnFnl^ account showing the net 

L then reqSS^to e M'- ScoU 

draft to London. Ex a letter ^ Company by 

Pondicherry Railway Company LiStS ^nd,^*’ ^bo 

Ks. 12,000 and odd has been sL to t^' ^nA kntwv ‘ ^ 

moiety of net earnings of the Pondiehem w -i account of the 

and that a draft for £1237 was at the y®*"® 1922-1923 

the Company’s share of profits. V4know thS*the “a representing 

Company r^cives an honorarium m pTr tt. t> 

pany and similar honoraria of £10 10 o aFaT* ®onum f rom the Pondicherry Com- 

G»«j T,.«. •« 

S“ '!v“ ““ *>• O'* 

the profitable operations are solely carried of control and 

profits are aU earned. In this ^ew territory wheire me 

demand draft twice a year “ merely the 

*^® P®“<Imherry CompLy is^i^ho^^ to the Board in London, 

Company in London^ the Se^toi^ Wn “ that of the 

directors of the South Indian ^eewtery is the >.pm(« and two of th® 

pany. It seems to me that wW pir^tors of the Pondich^ L™ 

the^wo^ decision of th£^ Tmlunopoly may have a very 

the profits are earned in French ^ matter of fact, although 

at there. Company, in order that pr^Csrou^b?^*" 

4 (1). differs 
(.iy (1) where importance 
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IS attached to persons residing in the United Kingdom, whereas under section 
4 (1) the Indian Act applies to all income, profits or trains accruing, arising or 
received in British India. This difference has been pointed out in several 
cases, as for instance, in Secretary to Board of Revenue v. RanuinatJuni 
Chetty il), where Abdur Rahdm, Offg. C. J., says:— “In the English sUtute 
the place of residence of a person is a basis of assessnient but is not so as 
pointed out above in Act VII of 1918 The difference is also very distinctly 
shown in Rogers Pyati Shellac & Co. v. Secretary of State for India{2). .That 
was a case of factory in the United Provinces which bought goods in London 
for sale in the United States of America. They had also en office in Calcutta. 
In the factory the goods were worked up into a form suitable for export to 
America and it was held that the company was not rxcrapt from iUcome-tax. 
The importance of the case is in the dicta of the learned Judges of the difference 
between the English and the Indian Law. At page 370, Chatterjee, J. says — 
“The English Income-tax Acts lay down a territorial limit, and further at page 
372, “In order to determine whether the income is taxable under the Act, the 
place at which it has accrued, or has arisen or has been received has got to be 


ascertained. The section ignores the person and only takes into account the 
place where the income accrues, arises or is received". Again “if the income is 
received in British India no matter wherever it may have arisen or accrued, 
that is to say, if it is received by a resident in British' India from sources that lie 
outside, it is, taxable". Mr. Justice Mukerji quoting from CcHquhoun v. 
Brooks{Z), says “Lord Hersfehell observed — ‘The Income-tax Acts themselves im- 
pose a territorial limit either that from which the taxable income is derived 
must be situate in the United Kingdom, or the person whose income is to be 
taxed must be resident.^ This fundamental principle of the English statutes 
does not appear in the Act VII of 1918 or Act XI of 1922. The que^ion^ of 
residence does not arise, nor any territorial limits are rccogmwd by the charging 
sections of the said Acts." Further at page 375, “In the 
question where the trade is exercised does not come in at all . Tim 
Judg^ dissent from the case in Board of Revenue v. Madra$ 
on the ground that our Court did not recognise the change m the later Act from 
the earlier one. Muker.ii, J., at page 376 says, -‘‘The In^an ^ 

proceed upon the basis of such a condition but upon the taxability of the income 
regarded from the point of view of the place where it accrues, arises or is 

received Mnder the Act"* 


In S%Llley v. AUorney-General{S) it was pointed out that a man exerci^ 
his trade where his profits come home to him. So the test 

St S = 

/oriS there that the busine^ is carried on, this being a question of fac^ 
laqfi' A 0 31 In the Broken Hill ease. Commissioners^ tSment 


(U 

( 8 ) 

( 4 ) 

( 6 ) 

( 8 ) 


1 c. 87 : 48 Mad 75 W 

2 Tax-qas 480; (ISRP'' 14 App Cas. 493. 

1 I, T- C. 194 ; 46 Mad. 860. (8) 

8 Tax Cas. 193. it) 

(1900) A. C. 688 


I T. C. 363 ; 69 Cal. I 

9 Tax Caa 149 
8 Tax Cas. 468. 
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recent case Lctham \. MuUtr cC Co., {Loudon), L‘d.{\}, it was held that the 
shipping company did exercise ra trade in England ami did not merely trade 
with England, a.-, a very considerable portion of the carrying voyage was executed 
in English territorial waters, the shipment, delivery of goods and con- 
tracts for carriage binding the shipping companies are made in the United 
Kingdom and freight received therein. That, in tJie opinion of the learned 
Judges, has constituted the exercise of a trade in the United Kingdom. 


However these cases have reall}^ very little to do with the point that has 
to be decided in the present case because, as already pointed out, the words of 
the charging section in the Indian Aet are totally different from the words in the 
English Act. So, a.s pointed out in In re Auranyahad ililU{2), under the 
English law, the Hyderabad Company would have been taxed as the test is there, 
where do tliey cany on business, and not where are tlic profits derived. So in 
Secretary to Board of Bemnue v. Bipon Press Sugar Mills Cc., Lid. (3), in 
which In re Aurangabad Mills{2) was followed the only money received in 
British India was for office expenses and for the payment of dividends to some 
of the shareholders wlin jireferred to be paid there. 


Much discussion has taken place as to the meaning of the words “arises 
01 accrues . In Colquhoun v. Brooks{4), the words are construed as mean- 
ing a right to receive (Per Pry, L. J., page 59). As I have previously pointed 
out the i^eal point under this pan of the case is what happened in Triehiuopoly. 
As I road the agreement the two Companies are practically one undertaking No 

are maintained in Trichinopoly for the Pondicherry Company, 
but the two undertakings are treated as one. As the Pondicherry Commny 

to profits to the French Colonial Government it is neceisaiy 

Thu called the net profits of the Pondicherry Company, 

fieteriruned in Pondicherry after a comparison of the profits of the South 

Jc together with those of the Pondicherry Company which 

a. stated are not kept separate. The whole of this work is done in TrichLopolv 
The whole of the profits derived from the Pondicherry Comply 

French soil is treated as part of the income of Sie South Indian 

and TeJdv method “otionaUy divided in accordance with the rough 

it that thU payable to French Gov.mment and^lTS 

Companies are technicfillv kent 
distinct The Agent of the South Indian Railway i. the A-ent Tth^Pn«di 

cherry Railway, the officers of the South Indian Railway huvf the onH^P «nd 
Th!^ mnn """"I?'’- i Poiidicherry Une and the working of the traCover^f 


so. But it is contended, that ^ “ 

e^Xshed IndTe^ pSeW ® 


d) 13 Tax. Ca», 1X6 ; (1988) A. C. 34. 

(3) 1 !• T. C, 11# ; 46 Boro. 13SS. 

(9» I I. T. a 208 5 46 Mad. 706 

TFT* 5 21 Q. B. D. 62. 

Ill — 63 
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^ take a through ticket from London to Rome, for instance it 
wild be obviously ridiculous to hold that the Italian Railway Commny is 

tkkT’^^Thrn^^h^^V? through 

ticket Through tickets of that sort are no doubt surrounded with varioL 

exceptions and special contracts with which we have nothing to do here Several 

^s^ have been quoted to show, for instance, that only the first company, i.e. 

in the case Madras to Pondicherry the South Indian 

Company would be liable. The cases are all old ones as, for instance, 8 M & W 

421, a case of 1841, where it was held to be a question for the jury as to whether 

the defendant company undertook to convey the parcel beyond Preston The 

case do^ not say that the other company, i.e., the carrier beyond Preston would 

not be liable* In 7 H. L. 194, a case of 1859, the contract wao held to be with 

the first company (G. W. R.), alone and subject to its conditions* The whole 

case turned on the construction of the 10th condition. On the other hand in 

the well known ease of Foulkes v. Metropolitan DistHct FaUway Company[l), 

through tickets there were held to be issued as agents or partners by the South 

Western Railway and the defendants were held liable certainly in tort and, 

according to all the judges, in contract as well. So in Thomas v. Rhymney Railway 

Company{2), the defendants were held liable though the accident was due to 

the negligence of the servants of the T. V. Company and it was held that the 

contract was the same whether the journey was entirely over their own line or 

partly over the line of another company under an agreement to share profits or 

simply under the running powers. One case was quoted by Mr. Alladi Krisbna- 

swami Iyer in reply 11 Ch. D. 625, where it was held that on the construction 

of the Act of Parliament and the working agreement the L. C. & D. Railway 

Company were entitled to exclusive possession and right of maintenance and 

that the erection of steps by the Sevenoakes Company was a work of maintenance 

which that company was not entitled to carry ont. The ar^’angement would 

appear to be very similar to the arrangement here where as pointed out above the 

entire maintenance of the Pondicherry line is put in the hands of the South 

Indian Railway Company. 


Mr. Krishnaswami Iyer further attempted to explain the relationship 
between the two companies as that of lessor and lessee on the ground that the 
Pondicherry Company never intervenes as a principal and has banded itself over 
to the South Indian Company who practically acts as its principal. There 
is no evidence here of any such relationship of lessor snd hssee and no docu- 
ments or evidence before us to enable us to say that such relationship exists. 
1 therefore think that on the construction of the igreemont as well as on the 
legtU relations established by the issue of through tickets and waybills that it 
18 undoubted that the South Indian Railway Company is the ?:gent of the Pondi- 
cherry Company in British India. The Pondicherry Company, as so often 
pointed out, has really no separate existence. It carries on the whole 
operations through the agency of the South Indian Railway Company. I think 
therefore that the questions referred to us (b) and (c) must be answered in the 
affirmative. Question (a) was not seriously argued and I do not think it neces- 
sary to return an ansiver on that. 

With regard to (d) we have reserved the question and if this jud^ent 
finds support from either of my learned brothers, the question will no doubt 
have to be argued before us again on some future occasion. 

I have now had the advantage of reading and consi-lering my brother 
Beasley, J.’s judgment on point (d). I am in complete agreement with it and hav e 

111 6 C. P. D. ’67. 

(2) C O. R. 26«. 



COMMISSIONEK OF INCOME-TAX, MADRAS. 49^ 

nothing to add. The assessee will pay Rs. 750 as costs to the Commissioner of 
Income-tax. 


BEASLEY, J. The facts liave already been fully stated in the ans^ver 
to this reference of my learned brother Odgers, J., which I J)ave iiad the advan- 
tage of reading and with whose conclusions I entirely agree; and I therefore 
do not propose to re-state those facts. In my view, the answer to this reference 
must be ip favour of tlic Commissioner of Income-tax by reason of the wording 
of section 4 (1) of the Indian Income-tax Act which is as follows: “Save as 
hereinafter provided, this Act shall apply to all income, profits or gains, as 
described or complied in section 6, from whatever source derived, accruing, or 
arising, or received in British India or deemed under the prin'^sions of this Act 
to accrue, or arise, or to be received in British India. Therefore ail income 
derived or accruing or arising in British India is subject to taxation and in this 
respect the charging section of the Indian Income-tax Act of 1922, differs very 
materially from the English Act. Under the English Income-tax Act an im- 
portant test is where tlie business or trade of the asse^ee is exercised, or where 
contracts are made, or where the place of management and control is situate. 
It was argued for tlie assessees that the well known case of Grainger & Son v 
Goughil), Sulley v. Attorney‘General{2) , San Paulo Raihvay Co. v. Carter{Z)] 
and SmuieJiv. Greenivood{^), are authorities strongly in their favour, because it 
is contended that followng those authorities the place in which the manage- 
ment and control of a business is centred is the place wliere the trade is exercised 
or business earned on and that as the offices of the Pondicherry Railway Co. 
are in London where its Board of Directors meets that is the place where the 
business of the Pondicherry Railway Company is carried on. 

4 the Indian Income-tax -Act were the same as those in tne 
f cases relied upon by the assessees would be 

w 1, of this matter, but they are not the same, and the important difference 

weconstLed Income-tax Act of 1918 

Tn inenmp f rn™ ^m-af ter provided, this Act shall apply to 

fn I it accrues or arises or is re^eeived 

in ^ntish India, oi is, under the provisions of this Act, deemed to accrue or arise or 

Efrw "SIS KssrsiiS 

K KlpuK’ttis'ii'.S a ”*■ 'f-aoiSy'i? t“.“SSS 

-English la^ the te^it taxed. But under the 

are the profits derived ’ And tlie CMe?RpvPi carry on business, and not, wnere 
that the English S' he has oLd f/p thinking 

(1* 3 Tax Cas. 16a. 

(8» 8 Tax Caa. 407, 

1 U T. C. 116. 


(3) a Tax Cat. 119. 
(11 8 Tax Ca*. \9H 
(81 1 1. C. C. 202 
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Bench consisting of Sir Walter Schwabc, C. J., Oldfield and Coutts Trotter J. 
11 the test in that case had been where the company exercised its trade or carried 
on Us business as it is under the English Income-tax Act, the decision would 
probably have been that the assessee— company was liable to taxation, following 
the English decision in the Smi Paulo Raihvay ease. But as the test is where 
the profits and gains accrue, the decision following that of the Bombay High 
Court, in the Auraugahad Mills case, was the other wav. Another important case 
IS lie liogers Pyait Shellac d* Co. v. Secrciary of State for 1ndia{l). In that 
case' a company, incorporated in the United States of America and having its 
head office in New York and brancli office, agencies and factories in Calcutta, 
London, &c., which purchases goods in India for sale in the open market in 
America or for another company in America (the commission for the purchase 
for the company being paid in America) and whicli has also a factory in the 
United Provinces, where raw produce is bought locally and is worked up into a 
form suitable for export to America*, is not exempt from assessment to income-tax 
or super-tax in India. In this case Sulleg v. Attorney-General, Grainger & Son 
V. Gough and Smidth rf* Co. v. Greenwood were distinguished. It was argued 
for the Secretary of State that the English decisions would hardly be of any 
assistance to the Court for the reason that the scheme of the English Acts was 
entirely different from tliat of the Indian Acts. The English Act imposes a 
territorial limit unth regard to income chargeable to income-tax, either that from 
which tlie taxable income is derived must be situate in the United Kingdom, or 
the person taxed must be resident there. It was contended that on the other 
hand the Indian Acts of 1918 and 1922 make the Acts applicable to all income 
from whatever source it is derived or arises or is received in British India. 


Chatterjeo, J., after referring to Grainger cC* Son v. Gough{2), and Sulley v. 
Attorney-Oeneral{Z) , on page 366 states. ^‘It will be seen that under the English 
Acts it is essential that the profits should arise from the exorcise of the trade 
within the United Kingdom. In the Indian Acts (VII of 1918 and XI of 1922) 
however, in the case of any person residing out of British India all profits or 
gains accruing or arising to such person whether directly or indirectly through or 
from any businesgr connection in British India shall be deemed to be income 
accruing or arising within British India. There is no such provision In the 
English Acts, and that distinguishes the English Acts, and the cases decided 
thereunder from the Indian Aets.’^ 


What happens in Trichinopoly? The whole of the profits derived from 
the Pondicherry Company, though earned in French territory, are treated as 
part of the income of the South Indian Railway Company and divided in accord- 
ance willi paragraph 8 of the agreement. The Agent of the South Indian Rail- 
way Company is the Agent of the Pondicherry Railw'ay Company and the offic^ 
of the South Indian Railway Company have the entire management of the Pondi- 
cherry line. The money obtained from the working of the Pondi- 
cherry line is paid in British India, and a large part of the revenue of the Pondi- 
chen y Railwmy is collected in India by the officials of the South Indian Railway 
Coronany; for example, if a passenger travels from Madras to Pondicherry or 
any station within the French territory to which the Pondicherrj' Railway runs 
lie Takes his ticket at Madras and pays for it here. So much of the fare as is 
apportionable to the Pondicherry Railway Company is collected here in British 
India. It never goes to I^ondicherry at all and is eventually sent by Mr. Rothe^, 
the Agent o f 4 lic Pondicherry Railway Coiopany, to London. In my view, the 
profits and gains of the Pondicherry Railway Company accrued in British India 

(1) 1 I. T. C. 863, 

(2» 3 Tax Cae. 462 : (1896) A. C. 326. 

(3) 2 Tax Cas. 149. 
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and I agree with my learned brother Odgers, J., that the Pondicherry Railway 
is on that account liable to be taxed. I also agree with my learned brother that 
llic Pondicherry Railway Company carries on business in British India within the 
meaning of the* Indian Income-tax Act for the reasons he has given. 

The only question remaining to be decided is whether the sum payable by 
llic Pondicherry Railway Company to the French Colonial Government sliould be 
allowed as a deduction in computing the assessable profits and gains *of the 
business. 

Under Art. 6 of the agreement of 1878 between the French Ccflonial 
Government of India and the Pondicherry Railway Company the latter under- 
takes to make over to the Colonial Government during -the duration of the con- 
cession one half of the net profits of the concern. The Pondicherry Railway 
Company contend that this amount is not assessable to income-tax because (1) 
it is not income at all, or (2) it can be deducted under section 10 (2) of the 
Indian Income-tax Act as an allowance. 'With regard to the former contention, 
in my view, this is clearly income. The payment is made out of the net profits 
of the business and the profits of the business represent the taxable income of an 
as.sessee and we have already held that this is income accruing to the Pondicherry 
Railway Company in British India. With regard to the latter contention the 
only part of section 10 of the Act which, it is suggested, can possibly apply is 
sub-section 2 (ix), namely, “any expenditure not being in the nature of capital 
expenditure incurred solely for the purpose of earning such profits or gains**. 
It is argued that this sum was agreed to be paid to the French Colonial Govern- 
ment in order to got the permission to construct and work the railway. Nr 
doubt it is an yearly payment to the French Colonial Government for the con- 
cession, hut is payable out of pY^fits. If there are no profits then no payment is 
made. The payment is entirely dependent upon the earning of profits and, in 
my view, the. payment is a distribution of those profits and is not an allowance 
docluetable from those profits. 

I would therefore answer this question in the negative. 
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ment of super- tax on Bombay company 
aa agent on dividends of the Indian 
Companies— Legality of the asseastoents 
Proper mode of assessing super- 

... 166 
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Notice 

Loans by non-resident company 
to Bombay company — Interest remitted 
by Borapauy company to non-resiccnt 
company — Assessment thereon on Bom- 
bay company as "agent” of non- 
resident company — If legal. — " Agent ”, 
liable only if in receipt of income. 136 

Non-resident firm with branch 


in Rangoon — Rangoon branch purchas- 

ing for foreign branch — Assessment 
under Sec. 23 (4j on non-production of 
foreign branch accounts, Legality 

of ... 338 

Notice — Combined notice under Secs. 22 

(4) and 23 (2)— Validity ... 198 

Assessment on non-production 

of accounts ... 17 

Failure to comply with notice 

after action taken under Sec. 23 (2) — 
Liability to assessment under Sec. 

23 (4) ... 2 

Form and service of, requisites 

as'to ••• 226 

Non-mention of section of Act, 

Legality of ... 225 

Notice for return giving 29 days 

— Legality ••• 461 

•under Sec. 23 (2), if dispensed 


by Sec. 13 
— Sec. 


22 


ble 


... 362 

(4), when i'ssua- 

... 226 

Return, submission of — Subse- 
quent notice under Sec, 22 (4) to pro- 
duce accounts ••• 290 

— .Xssessment under Sec. 23 (4), 

Validity of 336 

Notified area— House Property in — See 
House Property, 344. 

Obsolescence — See Depreciation. 73. 
Obsolescence allowance— Engine found 
obsolete in 1923— Sale in 1926 on its 
breaking down and replacement by 

another engine ••• ”44 

Tile factory taken over by Gov- 
ernment on payment of compensation— 
Value of buildings less compensation and 
depreciation allowances, if a business 

loss ■ 

Partner— Loan by, to firm/-See Deduc- 
tion, 187. ^ 

Loan from firm, See Loan, 363. 

Partition— See Hindu Joint Family. 

441* 

Partnership — See Registration, 286. 


Reference to High Oonrt 

Permanent Settlement — Income from 
permanently settled estates— If exempt 
from assessment ... 263 

Plant and Machinery — See Depreci- 
ation allowance, 73. 

Previous year- Atba-se-Malak Bada'r 
Community — Assessment on basis of 
Abidi year — Two Abidi years deter- 
mined as " previous year ” by Central 
Board of Revenue — If legal ... 468 

Profits — Royalty on excess profits — See 
Deduction, 219. 

Shate of net profits, payment of, 

for railway construction — See Deduc- 
tion, 485, 

See Foreign Profits, 278. 


Property — Income derived from letting 
property and collecting rents — Assessa- 
bility as income from property ... 23 

See House Property, 344. 

Re-assessment — Assessment under See. 
23 (4) — Re-assessment by succeeding 
Officer under Sec. 34, legality of. 317 
Received — Interest not, but credited in 
accounts ••• 28 

Mortgagee purchasing mortgaged 

property in part satisfaction of debt 
Amount when received 308 

Reference to High Court — Accounts, 
rejection of, as unsatisfactory — Ques- 
tion if one of law ••• ^0 

<— — Charity, dedication to, if ques- 
tion of law 38 

Commission Agency business — 

Advances to munims and gumasthas 
written off— Question if one of law. 64 

Commissioner’s duty ... 1 

Depreciation claim, disallowance 


of, for not furnishing prime cost— Ques- 
tion, if one of law ••• 

Dewali presents to servants, dis- 
allowance of — Question, if one of 

law - 

Estimate assessment from per- 
sonal inspection — If question of 

law - 

Hindu Joint family, claim to be 

assessed as — Question, if one o 


• • • 


law ,. 

—House rental value, if a 

of law 

•Limitation— Exclusion of time 


for getting copy of Commissioner’s order 
— Limitation Act (IX of 1908) Sec 


29 


319 
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Reference to High Coart 

•for reference applioation — Com- 

A • • • . . 


putation of period — Time taken in ob" 
taining copy of appellate order ... 10 

Money-lending business — Remit- 
tance from foreign branch to British 
Indian branch — Sums entered in ac- 
counts as loans and interest credited — 
Assessment as remittance of profits — 
Question if one of law for reference 

... 482 

Alleged investment of Stridha- 

nam of assessee’s female relatives— In- 
terest thereon, claim for deduction — 
Assessment in Madras as ladies’ separate 
properties — Disallowance of claim— 

Question, if one of law ... 416 

Non-resident, claim of non- 

assessability as Estimate assessment 
— Reference if lies 52 

Jurisdiction on facts ... 418 

' to determine points not raised 

^ ... 461 

if confined to questions referred 

to direct reference on questions 
of law not formulated before Com- 
miSBioner 2 . 213, 266 

j levied by Commissioner 

under Sec.. 28 Reference, if lies 418 
Refund of tax, disallowance of — 
Unsuccessful application to Commis- 
sioner for revision and reference— 

Application for mandamus— Jurisdiction 

of Court 3 jg 

Refusal to state a case as time 

- 7 -— Hepairs expenditure, claim of— 

fleet of cargo boats— 

Question, if one of law * jq 


Review Assessment by dommin 

Scrortf 33-Ap^iicS;r to 

mamtainable-Issoe of demand notiees 

wrongly headed under Sec 29 QT,k 

sequent application to High Court for 

referenoe-If competent. „ 67 

Commissioner Annli 

cation for reference, if lies, _ ^*30 


.the oase-Jurisdic 

loo 


Review 

— Proper mode of 


Sion 


submis- 

... 91 

~ SuSioiency of cause for non-sub- 
mission of return — If a question of 
law . . ... 451 

of evidence, when a question of 
law — Findings of fact, jurisdiction to 
revise 459 

Refund-- Assessee's accounts made up 
according to financial year — Refund 
application in respect of dividends— 
Computation of the period of limitation 
therefor— “ Year ” in Sec. 50. if 

means, ‘calendar’ year, or ‘financial 

... 76 

^Disallowance of — See Refer- 
ENCE TO High Court, 315. 
Registration — Partnership deed for a 
term Expiry of term during acconut 

year— Subsequent continuation without 
fresh deed— Firm, if registrable,— 

Registration Rules, Rule 2 . ... 286 

Rent— Income from rent— See Pro- 
perty, 23. 

Resident— Asseasee migrating to Ceylon 
from British India— Keeping bouses in 

India-If resident 
of British India ^ _ 282 

Res judicata— Applicability to income- 
tax proceedings 269 345 

~ Prior decision of Commissioner, 

lied Blank written against * total" 
column— Covering letter disputing 
assessabihty ^If a valid return 69 

~^>Si:t£i£r' "iv' 

WENT, 198. ASSESS. 


Non-submission of. See Rhprti 
ENCE TO High Court, 461 

Q „ Omission of large amounts in 

Sea Estimate assessment. 360. 
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